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Preface to the Second Edition 


In a great majority of oases, the Indian wills are of a simple character, seldom 
daWing into the complexities of English legacies, end yet we find a good deal of 
knocking about or beating about the bush both at the Bar as also on tbe Bench 
during argument in Probate or Administration oases. Ordinal ily, only a very 
limited number of sections fall for consideration in nur piobate or Administration 
Courts, yet oonsidrable confusion and lack of appreciation mai k the decisions of 
our law Courts; this is rather unfortunate. If two dozen sections of tbe Act me 
carefully read in the light of the terms defined in the Act, such as, “executor^, 
will , probate’ , etc and if the elementaiy principles of vesting and contingent 
interests, and of the vesting and defeasance p»ovisi<ns are careful y n<ted, nun h 
of the miSDRi risge of justice or of prolonged bearing of will matters can be avoided, 
The Acr has spoken of an appointment of executor in express terms or by necessary 
implication, There is no such thing as a contingent executor, Bo perchance if 
the testa lor has made an appointment dependent on a contingent event, that event 
must have to happen during the life time of tbe testator, so that the executorial 
appointment might be complete co-instanti with the testator's death. Id a case 
before our Courts a so-ohIIki contingent executor wee held to fulfil tbe contingency 
long after the testator a death This is hopeless misconception of law. Again, 

the efteot of sec. nil of che Act vests the testator's estate in tbe executor, 
the moment the testator dies irrespective of the question whether or not the 
probate has yet to he taken lllustrwtions of ill appreciation of tbe provisions 
of the Act are innumerable and frequent and in this edition, we have made efforts 
to guard against the sams, hut how far we have succeeded we do not know, 
The occasion of a fresh edition lias been fully utilised to iucorpoiate herein He 
reoent and up-to-date decisions. 



Preface to the First Edition 


The present consolidating Act, replacing as it does, a number of enactment! 
on the Indian law relating to succession, wag moulded and re-enacted with the 
obvious object (as tbe Legislature itself puts it) of simplifying the Statute Book 
and rendering the law easy of ascertainment ; and it may laiily be said that Ibe 
Legislature has earned tbe gratitude of the entire legal profetBion for tbe services 
rendered in effecting the tnuoh ooveted consolidation. The sections in the Act 
have been logically classified and grouped together and been assigned their 
respective appropriate plaoes. Having regard to the complexity of the subject 
and tbe diversity of the sects existing in the Country, a moie satisfactory 
arrangement of the sections in the Act can scarcely be conceived, and we feel 
sure it will please everybody excepting the fastidious oiitics. We would only 
desire that the Legislature, instead of confining itself to tbe task of consolidating 
the law, had effeoMl certain amendments in respeot of those provisions of it 
which, with the advancement of civilisation and growth of moi e enlightened legal 
conceptions have now come to he regarded as obsolete, 

This re-shulHing of the law has occasioned the necessity of new commen- 
tftries of the Act, and the present publication is designed to meet this growing 
demand. As most of the provisions in the Act have practically evolved out cf 
English decisions, they must necessarily form a considerable part of the annots* 
tions in the hook ; hut it has been our constant endeavour to present the English 
cases in d form and a language which the Indian lawyer is very mtiob familiar 
with attempt hag also been made to incorporate iri fcho book every useful 
information without unnecessarily swelling its hulk, as the primaiy duty of a 
commentator, as we conceive it, is to (Xplain and elucidate the law and to indicate 
the evolution of i In principles underlying it as briefly as he can, and'not to un- 
neo^ssaiily oiowrl the pages with extensive quotations from the head-notes of 
reported cases in a form wbeiein the principle of law is not easily discernible, 
Verbosity unnecessarily taxes both the the time and tbe purse of tbe lawyer, and 
we have been particularly oareful in guarding against it. This present woik has 
however been profuse in the matter of citations and references, Almost every 
reported case, wherever found, has been given a place in it. We are, of course, 
conscious that widespread citation is not universally approved ; hut we cannot 
•but nur eyes to the fact that such disapproval generally proceeds either from tbe 
journalists to whom the idea of frequent citation from a rival publication is net very 
inu-’h <m»for*i»'g, or from judges to whom considerable citation from the bar 
causes embairassment in no small degrte It maybe pointed out that a legal 
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precedent does not owe its importance to the report wherein it it found, nor to the 
pereoq by whom it is reported! but to tbe fact that jt is a pronouncement ftotn tbe 
Bench after elaborate discussion between the learned and eminent, member® of 
both tbe branches of the legal profession It will be seen from the innumerable 
luminous decisions of the late Sir Ashutoeh Mukherji (a greater jurist than whom 
has perhaps never adorned an Indian bench) thnt no ease, no Teport, was ever 
considered by him unworthy of oitation as a judicial precedent. We think that 
there is suffloint justification for maintaining that to e person who has adopted 
law as a religion and who is well grounded in legal principles, widespread citation 
is never terrifying. Here, I ought to make one thing perfectly clear. I have 
departed from the usual practice of prefacing every criticism of a judicial decision 
with an apologetic assurance of deference to the learned Judge who pronounced it, 
as, in ray humble opinion, inability to see eye to eye with a learned judge, not 
involving tbe remotest implication of disrespect towards bim, this warranty of 
reversnoe is simply supeifluous In point of veneration for the learned judges, 
I yield to no one, and I shall be extremely sorry if non-observance of what I 
consider to be a ridiculously idle formality be ever interpreted as a lack of proper 
reverence for them on my part. 

In conclusion, I have got to acknowledge my indebtedness to my numerous, 
friends who have helped me in the preparation of tbe work and to the various 
learned sutbois who have gone before me and from whom 1 have derived much 
light. My special thanks are due to my esteemed lawyer friend Babu Hsohindia 
Kumar Koy. M A , B C , Vakil, Calcutta High Court, but for whose ungrudging 
assistance, this book would have perhaps never seen the light of day. 

A. C. Chose 

Bhowanipokk, 

February, 10, 1920. 
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229. Grant of administration where executor has not renounced. 

230. Form and effect of renunciation of executorship. 

291 Procedure where executor renounces or fails to accept within time limited. 
232. Grant of administration to universal or residuary legatees. 

298. Right to administration of representative of deceased residuary legatee. 

234 Grant of administration Wvere no executor, nor reaiduary legatee, nor 
representative of such legatee. 

235. Citation before grant of administration to legatee other than universal 
or residuary. 

286. To wb om administration may not be granted. 

Chapter IT. 

Of limttftd Grants . 

Grants Imited in duration , 

237. Probate of copy or draft of lost will. 

23B. Probate of contents of lost or destroyed will. 

239. Probate of copy where original exists. 

240. Administration until will produced. 

0 
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Grants for the use and benefit of others having right. 

Sections. 

,*4 1 . V I ninistration. with will annexed, to attorney of absent executor. 

242. Administration with will annexed to attorney of absent person wbo, if 
present, would be entitled to administer. 

243. Administration to attorney of absent person entitled to administer in 
case of intestacy. 

244. Administration during minority of sole executor or residuary legatee. 

245. Administration during minority of several exeoutore or residuary legatees. 

246. Administration for use and benefit of lunatio or minor. 

247. Administration j endinte lite. 

Grants for special purposes . 

248. Probate limited to purpose specified in will. 

249. Administration, with will annexed, limited to particular purpose. 

260. Administration limited to property in whiob person has beneficial interest. 
261 Administration limited to suit. 

262, Administration limited to purpose of becoming party to suit to be brought 
against administrator, 

263, Administration limited to collection and preservetion of deceased s 
property. 

264, Appointment, as admiimti ator. of peison other than one who, inordinary 
circumstances, would be entitled to administration, 

Grants with exception. 

266 Probate or administration, with will annexed, subject to exception, 

256 Administration with exception, 

Grants of the rest . 

257. Probate or administration of rest. 

Grant of effects unadministered. 

268 . Grant of effects unadministered 

269 Uules as to grants of effects unadministered. 

260. Administration when limited grant expired and still some part of 
estate unadministered. 

Chapter III. 

Alteration and Revocation of Grants. 

261. What errors may be rectified by Court. 

262. Procedure where codicil discovered after grant of administration with will 
an nexed 

2G3 Bevocation or annulment for just oause. 
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Ciupthh IV. 

Of the practice in granting and revoking Probates and Letters 
of Administration* 

Beotiona. 

264. Jurisdiction of District Judge in grafting and revoking probates, eto. 

266, Power to appoint Delegate of District Judge to deal with non-contentioue 
oaiee. 

266. District Judge’s powers as to grant of probate and administration. 

267. District Judge may order person to produce testamentary papers. 

268. Proceedings of District Judge’s Court in relation to probate and 
administration. 

269. When and bow District Judge to interfere for protection of property. 

270. When probate or administration may be granted by District Judge. 

271. Disposal of application made to Judge of district in which deceased bad 
no fixed abode 

272. Probate and letters of administration rosy be granted by Delegate. 

278. Oonolusiveness of probate or letters of administration. 

274. Transmission to High Courts of certificate of grants under proviso to 
section 278. 

276. Collusiveness of application for probats or administration if properly 
made aud verified. 

276. Petition for probate. 

277. In what oases translation of will to be annexed to petition. Verification 
of translation by parson other than Court translator. 

278. Petition for letters of administration. 

279. Additiou to statement in petition, etc , for probate or letters of adminis- 
tration in certain ease*, 

280. Petition for probate, etc., to be signed and verified. 

281. Verification of petition for probate, by one witness to will. 

282. Punishment for false averment in petition or declaration. 

283. Powers of Distriot Judge. 

284* Caveats against grant of probate or administi ation, Foi in of caveat. 

286. After sotry of caveat no proceeding taken on petition until after notice 
to eaveator. 

286. Distriot Delegate when not to grant probate or administration. 

237. Power to transmit statement to Distriot Judge in doubtful oases where 
no contention . 

288. Procedure where there is contention, or District Delegate thinks probate 
or letters of administration should be refused in his Court. 

289. Grant of probate to be under seal of Court. 

290. Grant of letters of administration to be under seal of Court. 

291. Administration bond. 
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OfiS 

291. Assignment of administration-bond. 

293. Time for grant of probate and administration. 

291. Filing of original Wills of which probate or administration with will 
annexed granted. 

295 Procedure in contentions cases. 

296. Surrender of revoked probate or letters of administration. 

297. Payment to executor or administrator before probate or administration 
revoked. 

298. Power to refuse letters of administration. 

299 Appeals from orders of District Judge 

300 Concurrent jurisdiction of High Court 

801. Removal of executor or administi ator and provision for successor 
302. Directions to executor or admitoiati ator, 

( H/PTJUi V. 

Of executors of their own wrong 

301, Kxeoutor of his own wrong 

304. Liability of executor of his own Wrong. 

CHaPTKU VI. 

<}f the powers of an Executor or Administrator 

80 r ). Tn respect onuses of action surviving deceased, and debts due at death. 

806 Demands and rights of action of or against deceased survive to fin'd 
against- executor or administrator 
307 Power of executor or ndminist? ator to dispose of property. 

308. General powers of administration. 

309. Commission or agenoj charges 

310 Purchase hy executor or administrator of deceased s property, 

311. Powers of several executors or administrators exercisable by one, 

312. Survival of powers on death of one several executors or Administrator*. 

313. Powers of administrator of effects unadmin istered. 

814 Powers of administrator during minority. 

315. PowerB of mariied executrix or administratrix. 

Ohaptka VII. 

Of the Duties of an Executor or Administrator 

816 As to deceased's funeral. 

817. Inventory and account, 

818. Inventory to include property in any part of India in certain oastfS. 

319. As to property of, and debtB owing to, deceased. 

820 Expenses to he paid before a’l debts. 
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Section*. 

821. Expense* to be paid next after suofi expenses. 

822. *' Wages for eerfcaio services to be next paid, and then other debts 
828, Rave as aforesaid, all debts to be po4d equally and rateably. 

924. Application of moveable property to payment of debts where domicile 
net in Tndia. 

826. Debts to be paid before legaoies. 

826 . Exeontnr or administrator nob bound to pay legacies without indemnity. 

827. Abatement of general legacies. 

928. Non-abatement of specific* legacy when assets sufficient to pay debts. 

929. Might under demonstrative legacy whefi assets ekfficent t,o pay debts arvd 
necessary expenses. 

330 iafi«able abatement of specific legacies 

881 Legacies treated ns general for purpose of eba t ^oveM. 

Ch A?TB ii VIM. 

Of assent to a legacy by Executor or Admini shwhor 

332 Assent necessary to complete legatee’s title. 

393, Effect of execstor’s assent to specific leg scy . 

884 Conditional assent. 

38 r *. Assent of executor to bis own legsry 
336. Effect of executor’s assent. 

887. Eieoutor when to deliver legacies. 

Chapter IX. 

Of the Payment and App rtwnmcnf vf Annuities. 

888. Oonamenceraent of annuity when no tm>e fixed 'by will. 

>839. . When annuity, to be paid quarterly or monthly, first falls due. 

340. Dates of successive payments when first payment directed to be mwde 
within a given time or on day oertain : death of annuitant before date of 
payment. 


‘CHAPTKU X. 

'Of the Investment of Funds to provide for Legacies. 

9‘4t. Investment of sum bequeathed where legacy , not spserfic, given for life. 
842, Investment >(vf. general legacy to be paid at future time : (dispose! of inter- 
mediate interest. 

943. Procedure when no fund charged with, or appropriated »to, annuity. 

314. Transfer to residuary Ie,gtftce of contingent bequest 

9 46. Investment of residue bequeathed for life, without 'direction to invest In 
particular 'securities. 



[ xzii ) 


Stations. 

346. Investment of residue bequeathed for life, with direction to invest in 
specified securities, 

317. Time and manner of conversion and investment. 

348. Procedure where minor entitled to immediate payment or possession of 
bequest, and no direction to pay to peison on his behalf. 

CHAPTER XI. 

Of the Produce and Interest of Legacies . 

349. Legatee's title to produce of specific legacy. 

3 P )0, Residuary legatee's title to produoe of residuary fund. 

351 Interest when no time fixed for payment of general legaoy. 

852. .Interest when time fixed. 

353. Hate of interest. 

354. No interest on arrears of annuity within first year after testator’s death. 
365. Interest on sum to be invested to produoe annuity. 

Chapter XII. 

Of the refunding t f Legacies* 

. 306. Refund of legacy paid under Court's orders. 

857. No refund if paid voluntarily. 

858. Refund when legaoy has become due on performance of condition within 
further time allowed under section 187. 

159. When each legatee oompellable to refund In proportion. 

360. Diet' ibuhon of assets* 

861. Creditor may oali upon legatee to refund. 

88 4. When legatee, not satisfied or compelled to refund undor section 361, 
oennot oblige one paid in full to refund. 

363. When unsatisfied legatee must first proceed against executor, if solvent. 

364. Limit to refunding of one legatee to another, 

865. Refunding to be without interest* 

366 Residue after usual payments to be paid to residuary legatee. 

367. Transfer of assets from India to executor or administrator in country 
of domicile for distribution. 

Chapter XIII. 

Of the Liability of an Executor or Administrator for Devastation . 

868. Liability of executor or administrator for devastation. 

369. Liability of executor or administrator for neglect to get in any part of 
property. 
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PAST 2. 

8uCCB8aiON Obktificatbs. 

flections, 

870. Restriction ou grant of certificate* under tbit Part. 

971. Court having jurisdiction to grant certificate, 

372. Application for certificate. 

373. Procedure on application. 

374. Contents of oertifioate 

876. Requisition of security from grantee of certificate. 

376. Extension of certificate. 

377. Forms of certificate and exteuded oertifioate. 

378. Amendment of certificate in respect of powers as to securities. 

379. Mode of ooliaoting Court-fees on certificates. 

380. Local extent of certificate. 

381. Effect of oertifioate. 

382. Effect* of certificate granted or extended by Indian representative in 
Foreign State and in certain other ottBes. 

893. Revocation of oertifioate. 

38a. Appeal. 

38”). Effect on (nrtifioate of previous oertifioate. probate or letters of ad- 
ministration. 

386. Validation of certain payments made in good faith to holder of invalid 
certificate. 

387. Effect of decisions under this Act, and liability of holder of certificate 
thureu nder, 

898. Investiture of inferior Courts with jurisdiction of District Court for 
purposes of this Act 

399, Surrender of superseded and invalid certificates, 

890. Provisions with respect to certificates under Bombay Regulation \III 
of 1827. 

PART XI. 

Miscellaneous. 

891. Saving, 

392. Repeats 
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SCHEDULES. 

Schedule I.— Table of Conianguinity, 

Schedule II,— 

Part I ,— Order of n«zt-o(*kiD Id ease of Parsi intestates referred to in 
section 64. 

Part 17.— Order of next*of*kin in ease of Pars! intestates referred to in 
seotion 66. 

Schedule III.— Provisions of part VI applicable to certain Wills and Oodioils 
described iu section 67. 

8CH3DULB IV.- Form of Certificate. 

Schedule V.— Form of (Javeat. 

Schedule Vf.—Form of Probate. 

Schedule VII* — Form of Letters of Administration. 

Schedule VI II. —Forma of Certificate and Extended Certificate. 

SCHEDULE IX.-[Hepealed], 
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STATEMENT OF OBJECTS AND REASONS. 

The objeot of this Bill ift to consolidate the Indian Law relating to 
•accession. The separate existence on the statute book of a number of large and 
important enactments renders the present lew difficult of ascertainment and there 
is. therefore, every justification for tn attempt to consolidate it. 

The Bill baa been prepared by the Statute Law Revision Committee as a 
purely consolidating measure. No intentional ohange of the law bas therefore 
been made. The details of the Bill are more particularly discussed in the attached 
Notea on Clauses. 


NOTES ON CLAUSES OF THE ORIGINAL BILL. 

Clause 2 . — The Genera! Clauses Act. 1897 (X of 1897). will apply to tbs 
Bill. The definitions therefore of "person, " "year/ 4 month," immoveable 
properly," "moveable property," "Stats Government*’ and ' High Cotnt* art 
unnecessary and are omitted. The definitions of * India" and "District Judge 
have alao been omitted as the definitions in the General Clauses Act appear 
more suitable and do not change the snbsUnee of the law. The definition of 
"province" has been omitted, as. notwithstanding tbs rolling in 12 W R., 424, 
it doss not appear that tfae omission will lead to any administrative inconvenience. 
The definition of "minor*' and "minority** is adopted from section 8 of the Probate 
and Administration Act 1881 (V of 1881). and seems appropriate to tbs consoli- 
dated Bill. No change has been made in the other definitions w bich are taken 
from Act. X nf lBfifi, though one or two could j>erbaps have been more suitably 
worded. The definition of " Indian Christian** is taken from the Native Christian 
Administration of Estates Act, l!)01 ( V 1 1 of 1901) except that tbe phrase Indian 
Christian*’ bas been used instead of "Native Christian*’ following tbe modern 
praotioe in this respect. 

Clause 3 — This is based on section 882 of the Indian Succession Act. 3865 
(X of 1865), but in the oousojidated Bill it is necessary to confine its operation to 
those provisions which are derived from that A cl. The use of the term "exempted 
person*' is a drafting devioe which enables tbe language of tbe Bill to be shortened. 

Clause 4 —The second proviso to this clause is taken from tbe last paragraph 
of section 2 of the Married Woman’s Property Act, 1874 (HI of 1874). This 
provision comes in appropriately here and it is proposed to icpeal tbe correspond- 
ing provision in the Act in question. 

Clause 6 — It is well settled that the word "Hindu in section 881 of the 
Indian Succession Aot, 1866 and in section 2 of the Probats and Administration 
Act, 1881, inoudesJainas and Sikhs fr/ I.L.R. 81 Cal 11, etc.) a D d as the Hindu 
Wills Act, 1870. which the Bill consolidates makes special mention of Sikhs and 
D 
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♦Ininas they are separately mentioned throughout the Bill. This and other similar 
sections may need to be qualified if and when the bpeoial Maniaga (Amendment) 
B 11. which has just been passed by the Indian Legislature, becomes law, 

Claum 6 to 20 deal with dornioile and are reproductions of the corresponding 
sections of the Act of 1866. They are for the moat part general rules which might 
wstl he applicable to all clashes, but clause 6 reproducing section B 8 1 of the Act of 
1866 excludes their application in the case of Hindus, Muhammadans, Buddhists, 
Sikhs and Jairiss. 

Part III deals with intestate succession and is based on the appropriate 
provisions of the Indian Succession Act, 1866 (X of 1866) and the Parsi Succession 
Act, 1866 (XXI of 1866). 

Clauses 46 to 62 and Schedule If contain special rules as to intestate 
succession among Parsis. 

Claris 63 . — The proviso to this olause gives effect to one of the provisions of 
sections 8 of the Parsi Succession Act and tRken together with the preceding 
elauiHi reproduces the whole of that Act, which it is therefore proposed to repps). 

Part IV deals with testamentary succession. 

Clause 56 read with Sobeduls III, reproduces tbos provisions of the f'ii di 
Wills Act I 870 (XXI of 1H7Q) which relate to testamentary suocessu n 8eotitn 
187 of ths Indian .Succession Act, 1866 X of 1866), applied by the Hindu W ilia 
Act has bsan dault with in another part of the Bill and wilt he dealt with m der 
the appropriate clause. 

Part r— deals with protection of the property of ths deceased. It ih largely 
based on the HncossHion (Propeity Protection) Act, 1841 (XIX of 1841 . Ibis 
Act was framed under the old system of drafting and certain slight verba) changes 
of language have hud necessarily been made in introducing its provisions in the 
c >dsolhia«ed Bill, hut reference will be made under the appropriate clauses to all 
changes which are other than purely verbal. 

Claim ]% - This olause is taken from ssotion 23 of the Succession Certificate 
Aot. 1889 (VII of 1889), but which ns it limits the power oftheouritor appro- 
priately fnl.8 in this Psrfc of the consolidated Bill 

Clause 19? — The words “moveable 1 ' and “immoveable** have been substi- 
tuted for the words ‘personal 1 * and “teal*'. 

Clause 198 — The words "High Court" have besn substituted here and in 
other piaaes in this Part where they oeour for the worda "‘Court of Sadar Diwani 
Adalat.” 

Claims 201, 20 and 206 -Time clauses have been recast ai they are drawn 
in a form which is no longer employed in modern Acts. 
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Pari F/— This is an important portion of the Bill which deala with title to 
the property of the deoeaaed, It ia only by separating these provisions of ths law 
that a clear view ean he obtained of the requirements of the Indian law es to 
grants by the Court in the ease of the estate of a deceased person. By separating 
the law in this manner, the consolidation of those provisions of the law relating 
to probate and grant of administration which are now contained in the Indian 
Succession Aot, 1965 (X of 1866), and the Probate and Administration Aot, 1881 
(V of 1881). are rendered possible. 

Claus$ 210 — This rtproducea the important section 190 of Aot X of 1866 
whiob requires that no right to any part of the property of a person who has died 
intestate can be established in any Court without letters of administration. The 
very important qualification which excludes the operation of this seotion in the 
case of the intestacy of Hindus, Muhammadans, Buddhists, Bikbe, Jainas and 
Indian Obristans is based on section 331 of Act X of 1865 and section 8 of Aot 
VII of 1901. 

Clause 211 reproduces the corresponding important provision in the osse 
of testate enooession contained in section 187 of Act X of 1866 with the important 
qualification provided for by seotion 8 9 1 of Aot X of 1866 read with the application 
of section 187 of Act X of 1865 read with the seotion 2 of the Hindu Wills Aot, 
1870 (xxr of 1870). 

Clause 212 reproduces the proviaons of section 4 of the Succession Certificate 
Aot. 1889 (VII of 1889). 

Clause 2[3 —This clause is intended to reproduce the effeot of seotion 162 of 
the Probate and Administration Act and section 21 of ths Succession Certificate 
Aot, and appears to come in appropriately under this Pert of the Bill linos it 
deals with the substitution ol the title of the grantee for that of the certificate 
holder. 


With reference to this Part of the Bill, it will be observed that the arrange, 
went of the clauses brings out very olsarly the anon'ftlous position in the Indian 
iaw with regard to the requirements of proof of representative title to tbs pm- 
perty of a deceased person. 

Part VII — -The provisions of the the Indian law regarding the grant of 
probate and administration of the assets of a deceosed person are to be foimi in 
the Indian Buooestion Aot, 1866 (X of 1866), and the Probate and Administration 
Act, 1881 (V of 1881). Those sections of the Succession Aot which deal with 
representative title have already been disposed of by the preceding Fait of the 
Bill and with those exceptions the provisions of the two Aots on the subject are 
with comparatively amail differences identical. This Part of the Bill therefore 
provides in general terms for the administration of the assets of deoeased persons 
of all classes covered by the two Aots in question and provides in its separate 
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olauses suoh special exceptions which are necessitated in order that the existing 
law may be reproduced. 

Clause 215- reproduces seotion 179 of Act X of 1866 subject to the proviso 
in tbe case of survivorship for those olasees of persons who are provided for by 
section 4 of Act V of 1681. 

Clause 218 — As in the case of Hindus, Muhammadans, Buddhists, Sikhs, 
Jainas and exempted persons, probate can be granted to a married woman without 
the oonsent of her husband, the provisions of section 8 of Act V of 1881 are here 
incorporated with those of section 183 of Aot X of 1865. 

Clause 223— Here, again, Beotion 13 of Aot V of 1881 is incorporated with 
section 189 of Act X of 1866 for the same reason. 

Clauses 233 and 234 — Tbe right to the grant of administration is dealt with 
by section 23 of Aot V of 1881 and by sections 200 to 207 of Aot X of 1866. 
Olause 233 reproduces the former rule and clauBe 234 the latter. 

Clause 239 —Beotion 212 of the Aot of 1866 uses the word "attorney/* Section 
28 of the Act of 188 L uses tbe word "agent." Both words are used in tbe conso- 
lidated Bill. 

Clauses 210 and 211 — The same remaiks apply ft« in the case of olause 289. 

Clause 212 — In view of the wider scope of the Bill, the language of section 
31 of the Act of 1881 has been followed, i e , the words "had attained hie majority’* 
have been substituted lot the words, "shall have completed the ate of 18 
yearjB " 

Ctiiuse 241— Beotion 217 of the Act of 1865 does not deal with the case of 
minors, flection 33 of the Aot of 1881 does As it appears to he merely cusus 
omissus and the provision is in accordance with actual practice, the language of 
section 33 of th* Act of 1881 has heen adopted. 

Clan at 246 - The same remarks apply as in the case of olauses 240 and 241, 

Cl \ use 217 —furiously enough both section 36 of the Act of 1881 and section 
220 of the Act af 1865 use tbe word ' attorney". ]fc would appear a drafting slip 
in the Aot of 1881 and the words, "or agent'*, have heen added 

Clause 218 — The language of section 37 of the Act of 1881 hss heen adopted, 
hut there is no change in the substance 

Clause 262 -The proviso incorporates the provisions of section S of tbe 
Aot of 1881. 

Clause 267 — Sub-section (2) incorporates the provision of section 3 of Act TIL 
of 1901 and as the provision is not incorporated in the Act of 1881, it excludes tbe 
persons to whom that Act relutes from the purview of the clause. 
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Clause The law to be reproduced is ooutalned in section 244 ol the Ael 

of 1866 and section 62 of the Act of 1881. The latter Aofc. however, contain* the 
additional words "or for letters of administration with will annexed'’ and also the 
words "or in the oases mentioned in sections 24, 25 and 26 a copy, draft or state- 
ment of the content! thereof/' The provian ns of the Aot of 1881 seem neoessary 
to complete the law and they have been adopted mutatis mutandis in the olause. 

Clause 275 , — Similarly the words "copy of draft'* which only ooonr in seotion 
63 of the Act of 1681 have been adopted. 

Clause 276. — This olause is based on section 246 of the Aot of 1866 and 
seotion 64, Aot V of 1881. Here again there is a discrepancy between the two 
sections. Under section 246 a petition must state that the deoeased left some 
propet ty within the jurisdiction of tbs Distriot Judge or District Delegate to whom 
the application is made. Under seotion 64 in the case of an application to a 
Diatrict Judge the petition must state either that the deceased at the tune of his 
death had a fixed place of abode or had some property situate within the jnrisdic- 
tion of the Judge. The Bill follows the language of section 246 As a slight 
ohanpe in the law is involved attention is diawn fo the point and siuailaib to the 
faot that the words "a fixed place of abode" are used in the Bill in this clause also 
in order that the wording of the olause may he consistent with the wording of clause 
274 . Furthermore although seotion 244 requires in the case of an application to a 
District Judge that the petition should state that the deceased had "bis fixed place 
of abode" within the jurisdiction of the Judge, that section in the oase of an applica- 
tion to a District Delegate requires that the petition shall state that the deoeased 
‘■resided 1 ’ within the jurisdiction of the Delegate. This discrepancy is apparently 
explained bv the fact that tbe paragraph was inserted by the District Delegatee 
Act. 1881 (VI of 1881). Hection 62 on the contrary uses the phrase "fixed place of 
abode" in both plAoes. It seems doubtful whether it is necessary to maintain the 
discrepancy in the language of seotion 244 and the Bill uses "fixed plaoe of abode 
in both places, but it seems that attention should he drawn to the point. 

Clause 280 — The proviso embodies the different rules provided by section 
78 of the Aot of 1881. 

Clause 205 — This reproduces section 333 of Aot X of 1865 and section 167 of 
Aot V of 1881 whioh are in identical terms. This sections were added in their 
respective Acts by section 17 of Aot VI of 1889 and are obviously out of positton in 
those Acts. 

Clause 209 The proviso embodies the provisions in that behalf in section 
2 of Act V of 1881. 

Clause 302 — This clause is necessary as the provisions of the Aot 1866 
relating to "executors of their own wrong" were not included in the Act 
of 1881. 
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Claim 305 — The wording of Motion 86 of the Act of 1681 baa bean adopted. 
It ia more in oonaonanoe with tbe language of tbe Indian drafteman and involves no 
ohange of anbBtance. 

Clause 307 — Hub-eeotion (2) reproduoea tbe provisions of section SO of tbe 
Act of 1881 which were inserted in that Aot by eeotion 14 of Act VI of 1690. 

Clause 311— The worda"in abaenoe of any direotiona to tbe contrary in the 
will or grant of letters of administration'’ which oocur in sectioa 98 of tbe Aot of 
1881 hare been adopted in tbe olanae as they appear to atate the law more 
accurately. 

Clause 316— Tbe wording of section 97 of the Aot of 1881 has been followed 
aa it is more suitable to tbe wider aoope of the consolidated Bill aod involves no 
ohange of enbstanoe. 

Clause 3^1 — This reproduces eeofcion 288 of the Aot of 1665. Neither this 
aeotion nor section 284 has a corresponding provision in the Aot of 1681. bub- 
clause (3), therefore, exoludea from the operation of the oiause those to whom the 
Aot of 1881 applies 

Clause 327— Here again tbe wording of section 107 of tbe Act of 1881 baa 
been adopted aa it states tbe law more accurately. 

Clause 33# -This corresponds to Beotion 293 of tbe Act of ]8b6 which ia tbe 
first aeotion in Part XXXV of that Aot which is beaded 'Of tbe Executors Assent 
to a Legacy." This at ouee raises tbe question of aeotion 148 of tbe Act of 1681. 
That aeotion runs as follows : "In Chapters VIII, IX, X and XII of this Aot tbe 
provisions aa bo an executor shall apply also to an administrator with tbe will 
annexed." These Chapters deal with (1) tbe executor’s assent to a legacy, (2) tbe 
payment and apportionment of annuities, (3) tbe investment of funds to provide 
for lesaoies and (4) the refunding of legacies. They correspond to Parts XXXV. 
XXXVI. XX XVI r and XXXIX of the Act of 1866 but that Act contains no speoific 
provision of the kind oontoined in section 148. To take tbe first question, the 
executor’s assent to a legacy, it would seem that the executor and tbe adminis- 
trator with tbe will annexed are in exactly tbe same position. Tbe reason tbe 
assent of tbe exeoutor is necessary is that tbe estate of tbe deceased is vested in 
the executor and the legatee's title to the legaoiea is only inchoate. Equally this 
is true of the administrator with tbe will annexed. It would teem therefore that 
under the Indian Succession Aot the assent of an administrator with tbe will 
annexed to a legacy is probably neoessary though no specific provision exists. 
Tf is well settled law in England that this is so see Doe t trsue Mobberley, 6 C. 
and P. 126. Broker versus Charter Cro. Eli/. 92. Similarly the other provisions 
specifically mentioned in section 148 appear to he applicable to oases under tbe 
Indian Buooession Aot. Tbe Bill hae been drafted to give e fleet te this view by 
speoific amendments. 
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Claute 345 — Thi* reproduces section 306 of the Aot of 1866, but, at the pro* 
vision does not occur in the Aot of 1681, the proviso inserted is necessary. 

Clause 360 — This clause reproduces section 320 of the Aot of 1866 and eeo- 
tion 139 of the Aot of 1861 It would be preferable if the wording of section 139 
bad been adopted, but this would involve a slight change in the law. 

Clause 370 —is based on section 1 (4) of the Succession Certificate Aot. 1689 
(VII of 1889) with the exceptiou in the proviso wbioh is based on seetion 6 of 
Aot Vlf of 1901. The effect of the seotion here reproduced is apparently that 
succession certificate oannot he granted in a case where the law requires probate 
or letters of administration to establish a representative title before the Court. 
In oases where letters of adinioistretion or probate are not essential, t f., casee 
falling within the Aot of 1881. a certificate can apparently be granted 'l he o ansa 
is baser) on this view of the law. 

Clause 372. —In this clause and the rest of this Part, the words 1 District 
Judge” have been used in order to assimilate this Part to the rest of the Pill 

N B — The numbers of the clauses in the Or i^tnal Bill do not tal'y with the 
nurnbeia of the sections in the present Act ho, while dealing with the notes on 
any particular clause, oare shou d be taken to find out the number of r hecorres> 
ponding section in the new Aot, to which they relate]. 


REPOET OP THE JOINT COMMITTEE. 

Tbs following Report of the Joint. Committee on the Bill to consolidate the 
law applicable to intestate and testamentary huocession in India was piesented 
to the Council of htate on the 26th August, 1926 

We, the underaigued. Members of the Joint Committee to wbioh the Bill 
to consolidate the law applicable to intestate and testamen- 
tary Buccesaion iu India was referred, have considered 
the Bill and the papers noted in the margin, and have now 
the honour to submit this our Report, with the Bill ee 
amended by us annexed thereto* 

The Committee met on 30th June, the Honourable Sir Henry Moncrieff 
Smith, President ol the Gounoil ol 8t»te. being eleoted Chairman. Further 
sittings were held on the 1st, 3rd and 4th July, tha following members being present 
in addition to the Chairman : — 

The Honourable Sir NaRASIMHa BaPMA, 

The Honourable Sir Alexander Mudihman, 

The Honourable Saiyid Haza Ali, 

The Honourable Sir Dkva Prasad SalvaPHIXAKY, 


Paper No. I, 
Paper No. II. 
Paper No, III. 
Paper No. IV. 
Paper No. V, 
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The Honourable Sir ARTHUR Fboom* 

Kai Babib HARBIUAS Sabpa, 

Mr. K. 0. Niaogy, and 

Mr. ABPUB Hayk. 

A final meeting was held on the 17th August to consider the redraft of the Bill 
it which Diwan Bahadur M. Ramaohandra Rao also web present. 

3. Many of the opinions elioited on circulation of the Bill involve amend* 
merits of the existing law and this, in our opinion is outside the soope of the Bill 
which has been referred tons The Bill is purely a consolidating Bill find some 
of those who have submitted opinions have dearly treated it as such, and it would 
not be advisable or within our competence, for us to consider amendments of the 
existing law in connection therewith The papeie which we have considered 
however indicate that there is a considerable volume of opinion in favour of 
amending the existing law and we invite the attention of the Government to this 
fact. 

8. Suggestions have been made f or the inolusion of the unde? mentioned 
enactments in this Bill, but for the reasons hereunde? given we are not of opinion 
that these should bs consolidated with the present Bill. 

The Hmdu Deposit on of Pr perly Act only a part of the Act relates 

to succession, the consolidation of this portion alone would not simplify the 
Statute tt>ok as section 5 of the Act cannot, suitably be included in the amendii g 
Bill, and this section requires that the provisio? s of the Act. relating to sucotssic n 
should continue to he enacted therein 

The SpertJ Marriage Amendment) Act, 19f*3 — The principal Act »s of special 
application and it is advisable that even tbs rules of succession applicable to 
persons who marry under that Aofc should be enacted in the special Act which 
tteals with the status of such persons 

The Wills Aot, 1838, and the Inheritance Acts 1839 — These relate only to wills 
and intestacies occurring before the 1st January, ltiG6, and in all probability will 
be spent at an early date. 

The Lerjal Representative Suits Act, 7&W~-TLis cannot wholly be included 
in the consolidating Bill ; the provisions of the Aot are substantially reproduced 
in the Bill, but we have deoided exmijori can tela not to repeal the provisions of 
this Act. 

We agree with the Statute Law Revision Committee that it would be difficult 
to incorporate the provision! of the Indicn Fatal Accidents Act, 1859. in the 
consolidated Bill 

Th\ Qu/lh Estates Act , 1859, and the Malabar Wills Act , 1898— These are 
enactments of local interest which would not properly find a place in a general 
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consolidating enactment. Tbit appiie* alio to Bombay Begulation VIM 
of 1827. 

4, Tito fallowing notes on clauses explain the amendments which wo 
have made in the Bill : 

Clause 2 — It hat been pointed cot that the omission of the definition of 
province*' given in the Indian Succession Jot, 1865 (and the consequent appli- 
cation of the definition given in the General Clauses Act, 1897), does alter the 
existing law. We have, therefore, inserted in new elanse (g) the original 
definition. 

Claus* 3 {!) — This has been brought into line with the provision# of station 
SS2 of the Indian ttuocession Act, 1966, which operate from the date stated. 

New Part III — Original clauses 64 and 66 have been taken out of original 
Part IV and, with original oi&nse 4, formed into a new Part dealing with the eflect 
of marriage on rights of succession. 

Part IV, clauses 23 to 28 — We have taken the clauses relating to consanguinity 
from original Part III (intestate succession) and formed them into a separate Pait, 
new Part IV, as in Aet X of 1865. The operation of these clause# is not limited 
to cases of intestate succession. 

Clause 3) — We are of opinion that the provisions relationg to the rights of a 
widower are-more appropriately inserted heie. 

Claim 38 — Illustration (c) has been transferred to clause 40, as illuetratioo 
W) as the illustration properly relates to that clause. 

Clause 99 — We have amended this olauae to express the meaning more 
clearly. 

Clause 111 — We have omitted Illustration (b) as it might give the impression 
that a child in the womb is excluded wbioh is not the existing law. 

Parts VII and VIII— The amendment# made are purely drafting amend- 
ments. Original clause 216 has been inserted in Part VIII ae clause 211 and 
original olause 293 as clause 216 as they deal with the question of representative 
title. In olause 214 (I) (a) and in the beuding to the Part we have added the 
words ’’on succession" as a majority of us are of opinion that the addition is 
neoessary to make it clear that no change has besD made in the existing law. 

Clause 217— We have amended the clause to make it clear that it refers to 
intestate as well as testamentary succession. 

Part IX . Chapter I — We have re-arranged the provisions in the following 
order: (1) administration in case of intestacy , (2) probate. (3) letters of adminis- 
tration. 

E 
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Clause 245 — The wording of Motion 32 of Act V of 1681 bat boon followed 
as this covers both oases. 

Glaus* 267 (3)— The word “truly" baa been added to remove any doubt aa to 
wbat is clearly the intention of the provision. 

Clause 278 ( 1 ) (e)— The wording baa been assimilated to that in olanee 
374 (*) (a). 

Clause 291 —In the case of probate a bond oan only be demanded from the 
special olaBsea to whom Act V of 1881 applies. 

Clause 302 (of the original Bill)— We have omitted this clause as the Chapter 
emaciates general principles of law wbiob suo vigors apply to Hindus and the 
other specified communities. 

Clauses 322 and 352 — The words added have been taken from sections 103 and 
131 of Aot Yof 1881. 

Clause 323 — The wordB omitted are mearly explanatory and are not to be 
found in section 104 of Aot V of 1881. 

Clause 332 — An administrator is not mentioned in section 992 of Aot X of 
1865 but for the reasons given in the note on this clause attached to the original 
Bill we are of opinion that an administrator should also be mentioned here. 

Schedule HI — The necessary omission in seotion 70 has been made in view 
of the first proviso contained in section 3 of Aot XXI of 1870. We have excluded 
from this Bohedule seotion 72 whioh deals with the revocation of privileged wills, 
as seotion 65 whioh permits of privileged wills being made ia not included. The 
inclusion then of section 59 of the Indian Succession Aot. 1865 (now clause 72 of 
the Bill in seotion 2 of the Hindu Wills Act, 1870), was meaningless as section 
62 of the former Aot was not also included. 

5 The publication ordered by the Council has been made as follows: — 

In English. 


Gazette Date • 

Gazette of India ... ... ... 4*8-23 

Port Saint George Gazette ... ... 21-8-23 

Bombay Government Gazette ... ... 4*10-23 

Calcutta Gazette ... ... ... 6-9-29 

United Provinces Gazette ... ... 25-8-28 

Punjab Government Gazette ... ... 96-9-28 

Burma Gazette ... ... ... 15-9-29 

Central Provinces Gazette ... ... 26-8-2 8 

Aasam Gazette ... ... ... 15-8-23 

Bihar and OrrUsa Gazette ... ... 5-9-28 
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Ooorg District Gazette 

••• ••• 1-fi- 23 


8iodh Official Gazette 

... 11-10-28 


North- West Frontier Gazette 

•** *«• 12-10-29 

In the Vernacular. 


Province 

Language . 

Dale. 

Madrae 

... Tamil 

... 99.4-94 


Teitagu 

... 19-8.24 


Hindustani 

... 11-8-94 


Kaoarese 

80-9-24 


Ualayalam 

... 14-10-24 


Oriya 

... 16-7-94 

Burma 

... Burmese 

... 24-11-28 


6. We think that the Bill hee not been eo altered as to require re-publi- 
eation. We do not suggest that the final passing of the Bill should be delayed 
till an amending Bill generally overhauling the law of euooeeeion has been 
introduced and taken through the Legislature. This would very considerably 
delay the paeeage of the present Bill, wbioh as a puiely consolidating measure 
should prove of great utility, and we recommend that it be paseed as now amended. 

H. MONORIEPF BMITH. 

B. N. 8ABMA. 

A P. MUDDIMAN. 

DBVAPliAtlAD SARVADBIKARY. 

BAZA ALI. 

A. H. PROOM 

li ARAB! LA 8 8ARDA. 

K, C. NEOGY. 

ABDUL HAYE. 

U. UAMACHANDRA RAO. 


The 21st Aujust, 1925. 
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NOTE 


(1) Sections of the New Aet and corresponding Sections of the old Aoti have 
been placed side by side. Old Sections and Acts are in brackets. 

(2) following abbreviations have been used for the old Aots : — 

Sue 8.— The Indian Suoeeesion Act, (X of 1866.) 

8UC. P. P. A. — The Succession (Property Protection) Act. (XIX of 1841.) 
Suo. Obbt.— T he Pooosssion Certificate Act, (VII of 1889.) 

N.C A.— The Native Christians Admn. of Estates Aet. (VII of 1901) 

H. W.— The Hindu Wills Aot, (XXI of 1870) 

Pro. — T he Probate & Administration Aot, (V of 1881 ) 

PaRSI. Sue.— The Parsi Intestate Succession Aot, (XXI of 18^6 ) 

D D. A, — The District Delegates Act, (VI of 1881.) 
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The Indian Succession Act 

Being Act XXXIX Of 1926. 

(Received the Assent of the Governor- Genet al 
on the 30th September , 1926 ) 

An Act to consolidate the law applicable to intestate and 
testamntary succession* 

Whereas it is expedient to consolidate the law applicable 
to intestate and testamentary succession**** It is hereby enacted 
as follows 

The Pre-amble The object of the Aofc is simply to consolidate the law 
applicable to intestate and testamentary succession ( in British India ) and not 
to effect any amendment in the existing law. To consolidate is to collect the 
statutory law upon a particular subjeot, and to bring it down to date in order 
that it may form a useful code applicable to the circumstances existing at the 
time when the consolidating Act is passed, Administrator-General of Bengal v, 
Prmlal, 22 Oal., 788, P. U. For the effect of consolidating Act, see 33 Cal, 927*" 
3 0, L. J. 67 ; 29 Cal 707, P. 0. ; 2 Smith's L. 0. 10th Kd., 713. 

r lhe following Acts have been consolidated herein 

1. The Succession ( Property Protection ) Act, ( XIX of 1841* ). 

2. The Indin Succession Act. ( X of 1865 ). 

3* The Parti Intestate Succession Act, ( XXI of 1866 ). 

4* The Hindu Wills Aofc, ( XXI of 1870 ), 

6. Tne Married Women's Property Act, (III of 1874 ), only the last 
paragraph of seo, 2. 

6, The Probate and Administration Act, ( V of 1881 ). 

7. The District Delegates Aot (VI of 1881), 

8< The Probate and Administration Aofc ( VI o! 1889 ). 

*In the respective places in the ''Long Title' 1 and in the “Pre*amble M 
marked with asterisks, formerly occurred the words, “in British India 1 *, wMeh 
were changed Into "fch* Provinces of India** by the Adaptation of Laws Order 
of 1948. ultimately the wards, “the Province! of India** even were omitted by 
♦he Adaptation of Daws Order, i960. 
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THE INDIAN SUCCESSION AOT 

9. The Succession Certificate Act ( VII of 1889 ). 

10. The Probate and Administration Act ( II of 1890 ). 
ll The Native Christian Administration of Estates Aot ( VII of 1901 ). 

IS. The Probate and Administration Act ( VII f of 1903 ). 

It may be mentioned here that for obvious reasons, tba following Acts 
hays not been included in this statute : (l) The Hindu Disposition of Property 
Act, 1916 ; (2) Tbe Special Marriage Act ( special rules of succession contained 
therein); (8) The Wills Aot, 1838; (A) Tbe Inheritance Act, 1889 ; (6) Tbe Legal 
Be present stives Suits Act, 1865 ; (6) The Oudh Estates Aot, 1869 ; (7) The 
Malaber Wills Act, 1898 ; (8) The Bombay Regulation VII of 1827. 

There is no question of succession, when the Government takes a property by 
escheat ; therefore, tbe Aot will not apply when the Government obtains a property 
by such escheat, Secretary of State v. Oirdhari Lai, 54 All. 226“ 1932 A.L.J. 150- 
A.I.R. 1982 A.LJ. 150- A.I.R. 19$2 All. 220-136 I.G. 565. It should be noticed 
that there are no words in the Act, ns it now stands, limiting its operation to 
British subjects as opposed to foreigners, Amar Singh , 97 P.L R. 602 -A.I.R. 
1986 Lah. 646-160 I.O. 631. 

Interpretation of the Act : This being a po Alive enactment of tbe Indian 
Legislature, tbe proper course for interpreting it is to examine its language and 
to ascertain tbe meaning thereof without being influenced by any consideration 
derived from the previous state of the law, or of the English law upon which 
the present statute might have been based, Bamanandi Kwr v. Kalawati Ktier , 65 
I. A. 18-7 Pat. 221-32 C, W. N. 402-47 0. L. J. 171 -64 M. L. J. 281-30 Bom. 
L.B. 227-26 A L J. 885 -A.I.R. 1928 P.O. 2-107 I.O. il4 (P. 0.). In interpreting 
tbs provisions of tbe Act. one guiding principle should not be lost sight of, 
namely, that tbe rules of interpretation of wills are not tbe same as tboBe 
for the interpretation of statutes, Ali Baza Khan v. Naurzish Ali Khan , 19 Luck, 
109- 1943 O.W.N. 50 -A.I.R, 1943 Oudh. 243-206 1. O. 7. The cardinal rule of 
construction of statutory language is to read them literally and in its ordinary 
grammatical Sanaa, see 1956 8 G.A. 440-1956 8. 0.J. 371- A.I.R. 1966 8. 0. 876 ; 
1966 8.O.A. 686-1965 8.0 J. 163- A.I.R. 1965 8.C. 67; Of, 1966 8.CJ. 797- 
A.I.R. 1966 S.G. 830 [ literal meaning may not be followed if it leads to absurdity ]. 
As to tbe usefulness of tbe rules formulated for construction of English 
documents for the purpose of construing Indian documents, read JSfisar Alt Khan t. 
Mahomed Ali Khan . 69 I. A, 268-7 Luok. 324-9 O W.N. 614-66 0.LJ. 86-86 

O. W.N, 937-1999 AJU. 691 **34 Bom. L.B, 1299-63 M.L.J. 886 -A. I. R. 1932 

P. 0, 179*187 1.0, 689 (P.0 )- The Provisions of the Act should be construed 
without reference to the previous state of tbe law or to tbe rules of Englith law, 
Qadodia y. Baghubar Dnyah A .I,R, 1981 Lab* 746-188 I. 0. 286. 
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Reference to Preamble la Construing Statutes:— A preamble cannot bo 
called in aid to restrict or out down the express provisions in a statute, Button 
v, Sutton, S3 Ob, D* 511 (530) ; Q. E> v. Indrajit, 11 All., 263 ; or to extend them, 
Jto#r Baksh ?. Bhawani , 14 Ail 145 ; Manilal v. Improvement Trustee^ 45 Oftl. 848 : 
27 0, L. J. 1 : fcl O.W.N , 1 (F.B ) ; wfo also 18 O.L J. 187 ; 20 O.W.N. 1168 ; 8 
M.LJ. 724 (P.0.) 

Object of the Act : — The object is to consolidate the Indian law relating to 
succession. The separate existence on the Statute Book of a number of large and 
important enactments renders tbe present law difficult of ascertainment. That is 
the justification for the present Aot. It being purely a consolidating measure, no 
intentional change of the law has been made, Statement of Object <ini Seasons, ante . 

Extent of application : — Unlike the other statutes this Act does not specify 
in one section tbe total exent of its application. This Act consolidates so many 
diverse statutes with such varied application that the Legislature has not found it 
convenient to define extent of the Aot at one place, hut has enacted a number of 
sections showing the limitations and qualifications subject whereto the Aot is to be 
applied part by part. Reference, for instance, can be made to the sections 29, 58 
and 217, which provide the limitations or qualifications subject to wbioh tbe 
the parts relating to intestate or testamentary succession, grant of probate, 
administration of the deceased’s estate, apply. Of. also sec. 3- But this scattered 
fashion of notifying the extent of application of the Aot has rende&ed the law not 
easily ascertainable, and considerable difficulty will be experienced in that respect. 

% 

How to interpret the Legislative Techniques ; The Title of an Aot may be 
resorted to for the purpose of explaining a doubtful olause in it. 9 W, h . 402 ; P.B. 
Formerly, there was no title to an Aot of Parliament as then it was virtually a 
petition by the subjeot with the King's answer on it and oonseqently the Titles in tbe 
old Aots, wbioh were inserted by the Judges in the Judges’ version of the statute 
were considered to be no part of the Aots. The system of preluding a statute with 
a title was subsequently introduced and now the title of an Aot is a part of it. 
This historical change in the frame work of statute law has been indicated by 
Lindley, M.R. in Fielding v. Motley Corporation , (1899) 1 Oh. 1 ; also read 1898 A. 0* 
210. It may be pointed out here that the title of Aot is divided into two parts— 
one is called tbe long title ( see tbe words in itaiios over the Pre-amble ), 
and the other one is called eliort title, for which see sec. 1, post. 
Read the Artiole “Title of an Act'* in V Legal Miscellany, p. 107. The 
Marginal Notes of the diverse sections of the Act are intended merely 
to indicate their object : they are simply tmporanea exposita of the sections and form 
no parte thereof, and therefore they cannot be looked into for the purpose of 
construing tbe same, 811. A. 132-26 All. 891-8 O.W.N. 699 (706), F,0 ; (1984) 1 
K.S.690; 4XOX.J.46, 
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' A«Ao b<Mf< f*r the Headings *of Chapters*. or groups otaeetioiiCfnay bo t&keu 
int ft. «owWtraHon in mteijpretjin# the provisions of an Act, see 44 Osh 
O^.N, 100;, , also 3£ B 99 , 816 (1017) Fat, 318-42 I 0. 177. With respect to this 
matter, ]\fi ( Jusfeioe Baron Channel has thus observed Jn j Eastern Counties v. Marriage, 
(1860) 9 H.L.O. 3,1 (40) : “These various bladings are, not Jio,be treated as if they 
wore marginal notes, or were introduced into the Aot merely for the purpose of 
classifying the enactments. They constitute an important part of the Act itself : 
They may be ^ad, not only as ezplfxiuipg the seotiona whiob, immediately follow 
them, as a f re-amble to a statute may be looked to, to explain its enactments, 
but as affording as it appears to me a, better key , to the ^construction of the 
sections which follow than might be afforded, by a mere Pre-amble ’. It, should 
bowevei , be rememberd that such headings .should never be preBeed (l ipfco p. 
constructive limitation upon the exercise of the powers given by the express words 
of the sections, Abdul Rahim v, Municipal Commissioners of Bombay * 46 I. A. 
126 “* 42 Bom. 462 — 23 C.W*N. 110 — 48 1.0. 63 (P.OJ. The Schedules .are takep 
as a part of the statute itself, lal Bala v, Anad Shah, 29 C. L. J, 165 « 23 CLW.N. 
233 (P.C) , but ihey cannot override the plain meaning of tbe seotions themselves 
7 Cal. 133 (186) ; Mahomed Sycdol v. Yehool Gark, (1916) 2 A C 676-43 1. A. 
266 — 21 O.W.N. 267 (f\ 0), Satish Chandia v. Ramdayal , 32 C.L.J. 94-24 C.W K, 
982; 30C.W.N. 334 -AJ.lt. 1926 Cal. 638. 

< 4. , r , ... - j 1 * 

A Proviso, should he read along with the substantive part of the section 
to whioh it is a supplementing condition [ Maha Prasad v. Ilamani Mohan, k\. 

I. A. 197-42 Cal 116 — 20 (J. L J. 231, P. C. ), but it cannot extend the meaning 
of that substantive provision of Lhe Act; therefore, arguments fiom a pioviw 
which seek to extend the operative effect of the substantive enactment are not 
legitimate unleBB there is real ambiguity in the substantive enactment, 63 Cal, 
492 — A. 1. K. 1926 Cal, 927 — following West Derby Union v. MctiopoUton B A G, 
1897 A. 0.617. Tn this connection read also 88 C L. J. 233, hut with, somq 
caution, beoause it has refused to vivisect a proviso, even where the proviso by 
reasons of its own terms reuders the limitation or condition enacted by it 
inapplicable or inopeiaftive. As to how far the Legislative Papers or the 
proceedings in Council indicating the history, or the eatly state, of the law can 
be referred to, see I.L.H- (1938) 1 Cal. 607-42 O.W.N. 38 ; I.L.K. (l94l) 1 Cal. 
499 — 73 C. L. J. 344 - 45 0 W. N 626 ; also read a very learned Article in 48 
O.W N cxiv (114). 

Law under the Act compared with English Law : As seen above, the Indian 
Baccession Act of 1866 and the Probate and Administration Aot of 1881 have both 
(along with certain other statutes ) been consolidated in the present Aet f of 
1925. Those two, statutes while embodying to a large extent the rules otEpglish 
Law yet depart from those rules in many particulars. In the, progress of tbe 
development of tbe law and practice in testamentary oases, tbe Indian Legislature 
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as 

ha* g*ven ,&Ugo by to the ecclesiastical origin ofribe jurisdiction oi* the Courts 
of , England ,a»d evolved an independent, judicial *ystenli‘of its own intertwining 
the salient English principles with the indigenous conceptions of the different 
communities of the country. Therefore, the , Indian Law although impressed with 
the fcraoiSs of English Law is still a self-contained system, kamananai Kuer v. 
Raiamti Kuer , 66 I. A. 18-7 Pat. 221-47 C.L.l 171 -&o (P. C.), sum* Question! 
of probate Ipw and procedure in India should be* (determined on an examination 
of the language oi thie^Aci uninfluenced by any > consideration of the previous 
state of the law or the English law upon which* this enactment is founded, 
Gudodia v, Raghubar Dayal , A.I.R. 1931 Lah, 746-133 I.O. 286. 

Applicability of the Act to Foreigners : There are no words in the Act as 
it now stands limiting the Aot to British subjects as opposed to foreigners, Amar 
Singh v- Sham Singh 87 P«L.R. 502- A,I.U. 1936 Lab, 646. 

Date of Operation: “Where any Aot of the Governor-General in Council is 
not expressed to oome into operation on a particular day, then it shall come 
into operation on the day on which it receives assent of, the Govemor- 
Geueral,"— See sec. 6(1) of the General Clause Aot (Act X of 1897 ), This Act 
lecejlved the Viceroy’s assent op tbp ,80 the September, 192.5, > 

Retrospective Effect : This Aot seems to have no retrospective effect, i.e., 
it does not govern wills made before the passing of the Aots consolidated 
herein. Those wills are to be oonsfcrued according to justice* equity and good 
conscience. See Richard Rem v. Durga Prasad , 81 All. 239 : 3 I. 0. 66 ; also 
Rhimrao v. Punjab Rio, 18 N.L J. 1 *=* 168 I. 0. 1042. 

PART I. 

Preliminary. 

|, [Sue, S. 1] This Act may be called the Indian Succession 
Short titlo. Act* 1925. 

SHORT Title The Title of a statute is no part of it and therefore should be 
excluded from consideration in construing it, see Hunter v. Nockolds , I McN. <& 
Oord, 661 ; but it seems that it can be resorted to to explain a doubtful clause in it. 
Ritrfa Ohnnder v. Shooro Dhonee , 9 W.R. 402, F.B.— cited at p. 8, ante . ^ 

2 . [Sue, 8. 3] In this Act, unless there is anything repugnant 
Dofluitiona in the subject or context,— 

(a) “administration" means a person appointed by competent 
authority to administer the estate of a deceased person 
when there is no executor ; j * 
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(b) “codicil” means an instrument made in relation to a 
will, and explaining, altering or adding to its disposi- 
tions, and shall be beemed to form part of the Tfill ; 

(bb) “District Judge” means the judge of a principal Civil 
Court of original jurisdiction.* 

(o) “executor” means a person to whom the execution of the 
last will of a deceased person is, by the testator's appoint* 
ment, confided ; 

(cc) “India means the territory of India excluding the 
State of Jammu and Kashmir. 

(d) [Nat. Chris. Act, 8. 2] “ Indian Christian means a native 
of India who is, or in good faith claims to be, of unmixed 
Asiatic descent and who professes any form of the 
Christian religion ; 

(e) (Pro. S. 3} “minor” means any person subject to the 
Indian Majority Act , 1875, who has not attained his 
majority within the meaning of that Act, and any other 
person who has cot completed the age of eighteen yeats ; 
and “minority” means the status of any such person ; 

(f) “probate” means the copy of a will certified under the 
seal of a Court of competent jurisdiction with a grant 
of administration to the estate of the testator ; 

(g) “State” includes any division of India having a 
Court of the last resort ; and 

(h) “will” means the legal declaration of the intention of a 
testator with lespect to his property which he desires to 
be carried into effect after his death. 

Effect of a Definition Clause The terms of a statute should hs understood 
to the senses assigned to them in the definition olsnse by the Legislature. Uma 
Charan v. Ajadunnissa, la Cal. 480(483) ; Q. E. v. Rarnlal, 16 All ,141 ; Of. Robert 
Wigram v. Richard, , 4 M. I. A. 179; when not so defined, they ere to be taken in 
their plain popular meanings, if not inconsistent with the spirit of the Act, Janki 
v. Sahebunnissa, 7 0 C. 74 ; or in the senses in whioh they were previously need, 
Rvdcmaboye v. Lullobkott, 6 M.I.A. 234 (260). When the Leaislatnra in its wisdom 
has left a term undefined, the Court should not lay down a rigid definition for it 
and thereby crystallise the law, Krishna Charan v. Sanat Kumar, 44 Cal. 162(178) ; 
26 O.LJ. 24 ; 21 0. W.N. 740 : 34 1.0. 609. 

*Added by Aot sviii of 1929. See 34 O.W.N. xoix (99) ; 86 O.W.N. 122. The 
reason for the amendment baa been stated in the “Objeot and Heatons*'. 



8*4. 9J BULESOP OONSTBUOTIOH 1 

B“1m of Oonrt, nation : it mast b» atanmad that thaLagialaturamakaano 
miriakta, Commissioners of Incom Tax v. Penul, (1891) A. 0. 631 ; Plain mewing 
of langaaga must alw*;a be seoepted, Alfrtd Wilkinson t. Wilkinson, 47 Bom. 
848: 1928 Bom. 821. Of. 22 0*1.788 (P.0,) ; 40 0*1. 488 ; 82 All.. 427 (P. ».) ; 
teobniokl words are to be understood in » teohnioal sense, Queen v, Commissioner 
if Income Tax, 22 Q B.D. 296 ; same words are to be construed in the same sense, 
Baba v, Yeshvant, In re, 86 Bom. 404. 

The grammatical sense of words is to be accepted if not leading to absurdity, 
Orey v. Person, 6 H.L.C. 61 ; Mahadeb ». Chairman, Howrah Municipality, 11 O.L.J. 
624; Promotha Nath v. KaHprosanna, 28 Cal., 744; the meaning of an Aot 
should be gathered from the language of the Act alone, Chirubullub v, Mohan 
Lai, 7 Ual. IT1 ; as to the principle of application of equity, justice and good 
conscience, see Eukwn Chand v. Kamalamnd t 83 O.L.J. 927 : 3 O.L.J. 67, The 
words of an Aot should be construed so as to further and not to restrict the 
purpose of the Aot, Molla Ataul Euq v. Chairman, Mahicktolla Municipality , 24 
O.W.N. 969: 57 1.0.960: Speeches and proceedings in the Legislative Councils 
can not be referred to, Sarat Sundari v. Uma Prosad t 8 O.W.N. 678 ; Dim Noth 
v. Baja Sati Prasad , 27 0. W. N. 115 : 86 C L J, 220 ; as to how far reference to 
marginal notes is permissible see Thakurain v. Bat Jagat Pal , 8 C.W.N. 699 
(706) ; ShAik Chaman v. Emperor, (1919) Pat. 463 ; if headings of sections can be 
considered. In re SMu Lai , 34 Bom., S16 ; Janki Singh v. Jugannath , (1917) 
Pat. 318. Cf, Abdul BMm v. Municipal Gommmtonm of Btmbay, 42 Bom., 462 : 
28 O.W.N. 110: 48 1.0. 63 (P.0,) ; Illustrations ars to be considered as part of 
the statute itself, Lai Bala v. Ahad Shah, 28 0 W.N. 283: 29 O.L.J. 166; 86 
M.L.J. 614 : 48 l.0. 1 (P.O.) ; Satish Chandra v. Bamdayd, 24 C. \V. N. 982: 82 
O.L.J. 94 ; Bam Subag v. Emperor, 19 O.W.N. 972. Bead notes at p, 3i anti. 

Ns fi.-— “ The General Glauses Aot (Aot X of 1897) will apply tothe Bill. 
The definitions therefore of “person," “year,” “month/ 1 “immoveable property/ 
'moveable property/' “Looal Government" and “High Court" are unnecessary 
and are omitted. The definitions of “British India” and 'District Judge” have 
also been omitted as the definitions in the General Clauses Aot appear more 
suitable and do not change the substanoe of the law”— -Notes on Glauses 
circulated with the Bill. 

Means and includes: it \% worthy of notioe that iu some of the clauses 
of this section, the word, "means 11 has been used, and in others the word, 
“includes” occurs. Where in an interpretation clause, the word, “includes” is 
used, it ts to be understood that the term defined is intended to retain its 
ordinary meaning, and the Legislature simply widens its soope by specifie 
mention of certain matters vyhioh its ordinary meaning may nr may hot com-* 
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pHae, Official Assignee v. Firm ^cf ChanduXal A, LB. 1984 Sind*’ 88-76 I 0. 
857. The Legislature usee the ’word, “mean*," where it want® to exhaust ib* # 
significance of the term defined ( aee Q, B. v. Ramanjiyya, 8 Mad* 6(7); Q. J3. 
7. Asutosk, 4 Cal. 488 (F.B.), and the word. M ioelttdea" where it simply desires 
the definition to be only onumerative and not exhaustive; lead in this 
connection, Balvantrao v, Puroskotam, 9 Bom. H, 0. U 99 (106) ; also ttodger 
t. Harrison (1898) 1 Q. B. 167 (17i). 

(a) Administrator it appointed when there is no executor, After the grant 
the office and powers of an Administrator are mostly the same as those of 
an executor, Touc, p, 474 ; Bteok-borough v, Davis, 1 P. Wms. 48. Compare 
the definition of the term given in the Aot with those given in Sheppard* s 
Touchstone (Touch. 401) and Toller's Exeoutor (p. 108). 

(h) Codicil Thet term comes from the words codtcillus (diminutive of a 
testament) and codex (a little book or writing). For Blackslone's definition of 
the term, see 2 Black. 450, and for that of Domat see 2 Dornat, 268, 365. 
The oodioii is a subsidiary will, It serves to interpret the language of the 
will, In re Yen ; Lindan v. Ingram , (1904) 2 Ch. 62 ; and to control the will if 
its language is doubtful, Chuhkun Lai v. Laltt Mohan , 20 Cal. 900, citing 
Sherrat v, Oakley , 7 T. B. 492; Cf. Niranjan v. Dmi Das , 1L2 P.W.B. 1916: 
86 I.C. 899. The oodioii can also alter or add to the will, but when it does 
not supersede an earlier will, the latter remains in tact, Administrator of 
Bengal v. Hughes, 40 Cal. 192. The clauses of a will which have been 
removed by a codicil cannot be looked into or be regarded as expressive of 
the testator's intentions, Qhoa v. Choa 1923 A.0, 469. A codicil is made \n 
relation to a will and therefore presupposes the makidg of a will. It is deemed 
to form part of the will ; that perhaps means that it forms a pait of the 
testamentary disposition, though not necessarily a part of the instrument itself, 
Cf, Lindan v. Ingram, supra ; Townley v. Townley, (1884) 60 L. T. 394; Sherer 
v. Btshop , 4 Bro C.C. 65. In England, prior to the English Wills Aot, (1 Viot, 
Cl, 26), a oodicil was regarded as dependent on the will and therefore a 
revocation of the will was an implied revocation of the codicil ( Grtmwooi v, 
Cozens, 2 Sw. Sc Tr. 864), but under sec. 20 of that English statute, a codicil 
is not revoked by the revocation of the will, In the Goods of Savage, L.B. 2 
P, AD. 78; In the G^ods of Turner , L.B. 2 P & D. 403; this also is the 
law in India, Of. see. 70 of this Aot which corresponds with sec. 20 aforegaid. 
Under the English Wills Act, 1837, the effect of a oodioii ia to bring 0 will 
down to it® own date, Goone Wardens v. Goonewardene. 1981 A.O. 647 **61 
M.LJ. 840- A LB. 1931 P,G. 807-184 LO. 1074 (PC.), As to when, end 
when not, a oodicil can be probated read Cyril v, D'Altaide », 1940 Rang L.B, 
654 -A LB. 1941 83 *>192 L0. 690, A codioil may be written hn the 

same paper m the will or on separate paper, Aaron tr. Aaron, 8 De G. A 8m. 
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A document may take effect as a codicil although it contains no reference 
to the will itself, Ramdulari v, Bishweshwar Dayal , A.I.R. 1928 Nag. 108 ■"69 
I.G. 676, At to what will happen if the document to which it refers is 
incapable of identification, Knight v. Briggs , (1925) Oh. 179. 

[N. B. — The last few words in italics have been transferred here from 
old sec. 69 (now sec. 82)]. 

(bb) District Judge ; The judge of a principal Civil Court of original jurisdio- 
tion [including the High Court in its Original Bide ; see Maniklal v. Hiralal , 64 G.W.N* 
225 — A.l.H, 1950 Cal. 377.] will be regarded as a District Judge for the purposes of 
this Act, [ Manubhai Ohuntlal v. General Accident Kite & Life Assurance Corpn , 60 
Bom. 1027*38 Bom. L. K. 632- A.I.R. 1936 Bom. 363-165 I.C. 672], The present 
definition has been added by the Amending Act xviii of 1929. The history of this 
amendment has been well commented on in an Artiole published in 34 U.W.N. 
xcix (99), whioh please read ; the effect of the present amendment is to enable 
the High Court (in its Original Bide), to issue succession certificates. Be Bhola 
nalh Pal , 68 Cal. 80i«85 G.W.N. 129- A. I.R. 1931 Cal 6bQ-134 1 0. 1279: 
Be Aroma Chellam , 9 Kang. 205-A.Lli. 1931 Hang. 281*136 I.C. 80 ; Be 

Kuppuswami Nayagar, 68 Mad. 237-59 M.L J. 17* A.I.R 1930 Mad. 779. But see 

Be Rajendra Chandra Sen Gupta , 67 All. 302*1934 A LJ. 800-A.I.K. 1934 All. 
958-162 I.C. 826. The term “District Judge*' as defined in this olaust, does 
not include a Judge of the High Court at Patna, and the Patna High Court 
will have no jurisdiction to grant succession certificates under Part X of the 
Act. This is so because no original civil jurisdiction has been conferred on 
that High Court by the Letters Patent, and that High Court can on no 

ground be treated as a principal Civil Court of original jurisdiction, S. K. Roy 

Tn re. 27 Pat. 18-A.I.B. 1949 Pat, 818, Bor the position of the Nagpur 
High Court, read Vishnu Murlidhar , Tn re , 1944 N.L.J. 264 : for that of the 
Allahabad Court, read Rajendta Ch . Sen Gupta , In re , 67 AH. 302-1934 
A.L.J. 800* A. I.R. 18ft All. 968*162 I.C. 826; read also the notes under 
the heading, “Distrust Judge 1 ' under sec. 871, post. 

The term'VDiatriot Judge’* as used here being made a principal Civil Court 
is not a persona designata, and therefore when a District Judge by virtue of 
his powers under the Civil Courts Act assigns bis works to an Additional 
District Judge, such latter judioiary also will be a District Judge for the 
purposes of this clause, Ganpat v. Mohadeo, 4 D.L.R. (Nag) 166-1949 N.L.J. 
461 - A.I.R. 1949 Nag. 408. 

Calcutta City Civil Court : Seofcion 2(bb) has been amended by the 
addition of the following Proviso to it, by the Calcutta City Civil Court 
Act, 1959, 

2 
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“Provided that as respects the area comprised withir. the local 
limits for the time beiug of tlie ondinary original civil Jurisdiction 
of the High Court at Calcutta, references in Part X and Schedule viii 
of this A of. to a District Judge shall be construed as references to the 
City Civil Court, established under the City Civil Court Aot, 1953, 

Part X and Schedule viii of this Act deal with succession certificates and exten- 
ded succession certificates. Therefore, within the original side jurisdiction of the 
High Court at Calcutta, the expression "District judge” as used in this see* 2(bb) 
will mean the City Civil Court of Calcutta (established by the W. B. Act xxi 
of 1963} 

(c) Executor : — The definition has been taken from Bluokstone (‘2 Pluck- 

stone’s Com. p. 803). Of. Wins. 2d0 (8th Ed ); Sheppard’s Touchstone, p. 400. 
An executor can be appointed only by the testator, but hie appointment may 
be express or implied , see sec 222 (2). In order to make a person an execu- 
tor, the execution of the will must he confided to him . So a trustee named 
in a will is not necessarily nn executor, Bnrada Prasad v Oajcndra Nath, 13 
C.W.N. 667: 9 O.L,J. 388. Cf. Sara Coomar v l)o<rgamont , 21 Cal 196 
(199). A person authorised to reoeive and pay the debts of the teBtator and 

to get in all the personal estate is an executor. Cf. In the goods oi Bayltfi* 

2 8w. Tr. 613 ; In re Monohiir Mookherjec, 5 Cal. 756 — distinguished in 
Ladhananiy. Sibling Bant , 9 Lab. L.T. 162-28 P.E.U. 830- A. 1 14. 1927 Lab, 
770-102 I.C. 194. The executor of an executor is not a derivative exeoutor 
of the original testator, De Souza v, Seaciaiy of Statu % 12 B«L. ti* 423. Bo. 
where an executor dies without proving the will, the executorship altogether 
terminates and is not transmitted to the executor of the deceased executor 
as a derivative executor of the original testator, Nathuravi v. Alliance bank of 
Simla Ltd, 30 P LR. 2)0* A I K. 1929 Lah. 610-110 I.C. bbH For further 
notes, see under secs 21 1 & 222, rest. 

(d) Indian Christian:- “This definition is taken from the Native Christ i a ?» 

Administration of Estates Aot, (Act \ 1 1 of 1901), except that the phrase 

"Indian Christian” has been used instead of “Native Christian” following the 
modern practice In this respect' - -Notes on Clauses to the Hill. In oidn to 
come under this definition the person must be or honafide claim to be. of 
nnmtxfid Asiatic descent and must profess Christianity (no mutter, whatever 
form of it). Remember that it is the outward profession and not the in- 
ward conviction that counts in determining a man’s religion, Ma Kinn Than v. 
Mi Ahma/12 Kang. 184~Al.ll 1934 Hang. 72-149 I.C, 1148. Where converts 

to Christianity have thoroughly abandoned all connection with Hindu sooiety 
and manners and there is no proof of local custom overriding the Act, 
this Act will apply. Mukherjt v, jUfuti. 3G P.R, 1909 : 1 1.0. 697 ; Kamamti 
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v* Digbijai, 48 AIL 638: 16 L.W. 1 (P.O,) ; also 2)nj^ v. Pftcotti, 10 Bow. 
788. Of. Abraham, v. Abraham, 9 M.LA. 196 ; Dwarkanah v* Bad Rani, 60.W.N. 
1198-184 1.0. 872; unci consult tbs notes under tbs beading, "Hindu Convert 
to Christianity” under ssc. 29. port. 

(e) Minor and Minority : Tiiiit definition agrees with tbs definition in tbs 
Oudh Estate's Aot ( 1 of 1869 ). Compare also the definitions in the repealed 
Probate and Administration Act ( Aot V of 1881 ) and the present Guardians and 
Wards Act ( VlTI of 1890 ) : The Definition means that a minor is primarily 
a person who has not attained majority under the Indian Majority Act, (see. 8). 
Hut this Act only defines the age of majority of peisons domiciled in British 
India, and therefore it was necessary to add in the definition the words "any other 
person who lias not completed the age of eighteen years" in order to inolude 
porsous not domiciled in British India (whether they be aliens or foreigners), 
see In the goods of Sew Narain Mohata, 2l Cal. 911. Fids' also the notes under 
secs. 228 anu 286 pant. Under sec. 4 of the Indian Majority Act, in computing age, 
the day on which a person is horn is included ; bnt ns this Aot does not apply to 
non-domiciles, in their case, the date of birth is to he exoluded. Under the 
Indian Majority Aot the effect of appointment of a guardian is to prolong the 
minority to the ape of 21 and subsequent removal of the guardian, whether by 
death or discharge does not shift back the minority to the shorter period of 18 
years, Of. Rndn Prokas v. Bholanath, 12 Cal. 612 ; Jaraomnl v. Mahadeo, 86 Cal. 
768 ; Harihtu v. Baba , 6 Pat. L. J, 460 : 67 I. 0. 888 ; Ooodn of Efiie Jem*, 28 
O.HLN. 627 : 8i I. C 1008 : A.I.B. 1924 Cal. 644. 

(f) Probate : Compare with this definition the definitions given in William’s 
Executor, p. 297 (8th Ed.) and in 2 Blaek. 426. The definition makes it clear that 
a certified and sealed oopy of the will together with the grant makes a Prohate. 
A mere oopy of the grant without a certified and sealed copy of the will annexed 
is not a "probate," Dilaney v. Rohamat AU t 82 Cal. 710 For the form of the 
will, vide see 289, post and Schedule VI. Probate oan be granted only to an 
executor, Behary Loll v. Jnggo Mohan , 4 Cal 1. As to the effect of a probate, 
see sec. 278, iwt 

(g) State •—•It was at one time decided that Assam did not come wiihin 
the definition of a Provinoe, (now 8tate) but of a District for the purposes of this 
Aot, Ththoor Kristo v Basoodeb Qhoxhawse , 12 W.R. 424. When the Bill was 
circulated this definition was proposed to be omitted as it was thought that 
such omission would lead to no administrative iuoonvenienoe because the 
definition of the term in the General Clauses Aot could do without involving 
any change of Law, In that Act Provinoe means the territories for the time being 
administered by any Looal Government; so according to it now Assam v?il hi 
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a provinoe and tbarefpre there Will be a change of law. For thie reason the 
ahoVe definition hci been retained in the Aot. See Notes on* Olaueef, cl, 2. 

v . * ' V >* \ I t , ' 

(hj l Wl\l s-ijbe*' whole conception of will is derived from the Hoxnan La w* 
“Ifc is a disposition of property which can have no legal effect until the death 
of the person who executes such disposition, and it is further a disposition 

Which can be altered, revolted or added to at any ttee before the death of the 

person ur question. It follows therefore that a will is disposition f ot ' property 
Which from its inception is ambulatory* ; see Henderson's Indian Succession Act. 
4tb Ed, p. jjh Their Lordships of the Judicial Committed thus speak of ft will 
in Tagore v. Tagore, "duch h disposition of property to take effect upon the death 
6f the donor, though revooab'e in his life time* is until revocation a continuous 

act of gift up to the moment of death, and does not then operate to gite the property 

disposed of to the persons designated as beneficiaries ” Swinburne describes it 
as ‘‘the first sentence of out will touching that which we would have done afitr 
ettr death/' bSs Wms. 6. lhe Terms "will/* “last will*' "testament” and ‘‘Last 
Will and Testament" are all synonymbus, Lord Walpole v Earl of GhoUmondelp, 
7 T. R 138. 


We have Seen above that the main ehiwftrtrrUhc of a will is that during 
the life-time of the fceBtntor it is meiely (imbuh\toiy t that 
teristJes^ ^ Chara<> " ftn unsettled and fluctuating diameter, and revocable, 

Siba Eoer v. Devnath Sahny, 8 C.W.N. 614 ; Chattra Kumaii 
v. Mohan Bikram Shah, A. I. li. 1931 Fat. 114-121 I.O. 337, and this ambulatory 
character prevents it from being cancelled by a suit during the testatoi'a^life 
time, Rambhayan Kuntvat v Gurcharan , 27 All , 14; read the notes ui der sec 62 
post ; As ft will does not attain to a settled charuoter till the laat moment of the 


testator's death, the last pronouncement always prevails in testaments, whereas 
intrants the first is of the greatest force, see Touch. 402. Vide also sec Bti t infra* 


The declaration of 'intention referred to in the clause may he ipvitttn or unwritten , 


Kinds of Will. 
Nuncupative Will. 


A testament by word and without writing is a nuncupative 
testament and is made by an oral deolaration before a sufficient 
number of witnesses Tt is also called verbal testament or a 


nuncupatcry testament. Cf, Upendra Enshni, v. Nobin Kiishnr 3 B L K 0. C, !13. 
The nuncupative wills used to be recognised prior to the Indian Succession Act, 
but.pow they are allowed to the extent provided by aec. 60, poet. Bee the following 
cases. Bari Chinlaman v MoroLikshman , 11 Bom. 89; Snbbayyav' Surayya t 10 
Me3*25jl; KaUan Singh v, Swwal Singh » 7 All 163; Beer Pertab v. Rijqndia 
Pertab , 12 M. I. A, 1 ; tfaratn v. Gwindo, 86 P. W K. 1918- *6 J, Q, 
183; Babhader v., Pragdntt, 41 All, 492; 17 4* J- 765 : 60 1.0. 935» The 
person relying pn such a will must prove the actual words used in making \t and 
its time a*>d place, Beer Pertab' f oase, supra ; Secretary of State v. Shawwh ff 
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IrQ. will, may be admitted tins probate, In r* Mariambaij 84 Boat 

'■’fit MmeobtAU V tQelltQlm.Mfrf Oawsm*)l At* In Jr 46. The Act take eiaeiidei'tite 
«rill into (!) unprivileged and (8) privileged. The fink form i» in writing and h 
muhjiot to observation, pf certain formalities, and is known as the ordinary form, ess 
•SS* i6y8, infra.. The second, .that is, .(he privileged will may be in writing with- 
out tbs strict formalities or be made by word of month, see mo. 66, infra. There 
art certain other varieties of willa, «.g— (a) a holograph will wbieb ia entirely in 
the handwriting «f t the testator, are Hanna amt v. Mnthusami, 16 Mad 360; Qoodi 
of fflhok 4 Cab 106 ; (foods of Coutjan, 26 Oat. 66 ; SarUanla Dasi v. Naumdra 
Naili Pal, 66 Gal. M-A* l. II. IW C*l, 290-1211.0.610. Also sea- «fK*Ma) 
pod ; (b) Mu ual or Heatp/ouil will, (o) Joint will, (d) Inofficious will, that is, a will 
inconsistent with the testator’s natural affection and moral duties.' In ease of 
euob a will the Court wilt demand a very strong proof, see Star tda' Swhdaretv, 
Nuddern Mohun, 24 W. B. 162 ; IfnlJm Oenda x: SaruandtMi 80' M, L. J. §24 , 
<181 0. 790, P 0, (a) conditional will, (f) contingent -wilt. For instances of tbete 
kiuds, see E imvm n v. Edmonson, 6 O. W. N. olxxviii (178) and Shpwilk X. Cobell 
19 Gratt. 168 Ub2) , Farttom v hawse, 1 Ves. 8r 589, ' > ** 


It will be aeen from the definition, that the very essence of a will Is that It 

_ , abould be oarried into effect after the death of the tSBtafor, 

Tests of a Will , _ , . . 

. I Krishna Rtmatt v. Itajendra Bahadur, 66 I. A. 166-4 Luck 

122-67 M h 3 49G-80 M. L W. 801-6 OW-N. 1296- 1929 A. L. ,T. 686-A.l. 
It 1929 P U. 121-116 1.0. 397 (P. C.)-the will speaks from the time of the 
testator’s death!, and in this respect it materially differs from a grant or a settle- 
ment. Making another peison an owner of the property of the executant of a 
document after hi* deith, constitutes a will, Shiam Pratap x. Batsnt Mad he, 

A, l.'tt. 1940 All. 863-189 I. C. 767 ; Dumodara Moothan x. Amnut Ammo, (1949) 
2 U, L J. 332“ 1948 M W. N. 664 - A. 1. B. 1944 Mad. 22-211 1.O. 988. A will 
taking effect aftet the death of the testator, its provisions are hot in prmenti 
and thereioie words used in present tense in it are t# be taken as equivalent to 
words of futurity ; but this rule should not be applied in disregard of the plain* 
meaniog role of oonatrnotUm of language, end the effect of this may be that the 
gift instead of being testamentary will be one infer vtw», Bajeshdart Fuel v. 
Khukhnn Km, 480. W. N. 78-1. L. B. (1948) Kar. (P 0) 117-46 bom. L. 

B. 608-(l948) 2 M. L J. 168-A. LB. 1948 P, 0. 121-209 1.0. 408,' P. 0. 
Ita other, ebarsoterietie is that it is alterable and revocable (aide the definition of 
'codicil' above). Bo, in order to determine wheihei *a '■instiumetn is a will or 
not we are to see whether the formalities of Sees 63 and 66 have been complied 
with,, and aubjest to that* whether it- is rvwcahle and operative oil tbe death of 
• be executant. Of.. Thahnr P'hri Sluqh x. Thdkur Bddot, 10 Cal 792 (P. 0 ) ; 
Pmah v. (farappa, 89 bam:-. 22?.. An instrument does not lose its testamen- 
fsty character simply becauts it<reoitss that it is irrevocable ; only the mtrtcti 
ing condition is .void and tha instrument is revocable. Sapor Ohandra v. Ditarka- 
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noth. 1* 0, W. M. 174 : 10 C. L. J. 644 s 8 1. 0. 880, or in other word*, ‘‘wroooMM*'’ 
follows si s matter of course notwithstanding the testator says anything to the 
contrary. Din Taunt v. Krishna Qopal, 8C Cal. 149 ; Sita Km t. Munshi Dionath, 
80.W.H. 614; RmmaniDasx v, Bom Qopal, 13 O W.N. 943; applying tbe abote 
teato, testamentary oharaoter at docnments was determined in the following case*, 
Eajendra t. Jogmdra, 14 M.I.A. 67 ; Rammoni Dost v. Bam Qopal, 13 C.W.N. 949 ; 
Lah v, Murltdhar, 28 All . 488 ( a case of Wnjtb-ul-un ) ; Kvtayya t, Faro Dhamtm, 
69 M. L.J. 461 -A. I. B. 1980 Mad. 744-127 i. 0. 619-following Bajammal T. 
Antkiammal, 88 Mad 804. Cf. 19 All. 16. In determining whether a document ie 
a testament or not w* are to look to its substanoe and Dot to its form or name, 
Lahhmi v. Subramnya, 12 Aisd. 490. Cf. Din Tarim's case. snpra. Any fo.m or 
particular language is not essential, Ibid ; Be Cay Ur, 14 P.l). 48 ; the snbstHiiee t.f 
the transaction being always taken as a guide. Bambhat v. Lahhman, b Bom. 6,0. 

*f, tMU “ enUr -r ebaraoter of a document is in controveisy, the Oouit 
s ould determine the question. Umrao Singh v . Laclman Singh, 88 AH. 344. P.C. 
n or er to enable the Court to adjudge an instrument to be of a testamentary 

ml " k * lWaT ® b ® 80n;B cope,,t r « aar) “. Mahodera v. Sankaiu, 18 M.L ,1. 
460. Cf. Udat Raj v Bhagwan, 87 I A. 46 ; 82 All. 227. A document pur poi tititf 
ft Wi , ut udI operation as such, may be opeiRthe for other purposes, e.g. for 
the purpose of authorising adoption, Kondapdl, y. Mandapaka, 62 1. A. 306- 
J®’ 1 M “ d r « 1 ^3°O.W.N. 19 3-42 OLJ.88: 49 M.L J. 247- A. I. K 1626 P.C. 
196-89 1. C. 783, P.C. A document which takes .fleet r vmeuiately is a non- 
estsmentary one. Moor Umrao y. Thakorr Lai Singh, 3., C.L.J. 679 ; Cf. 
Um angav Doyal Adhtkari , 82 Cal. 1082 : 9 0-W .N. 1021 ; bhoolmn Miyee y. 8lW 

l Ul t ‘°'* 10 A. 279 ; Somasniulara y. Dura, Sami, 27 Mad. 30 ; 

Mi Hint Bhagaban v. Molmnt Harj/nnmiulan , 2vi 1 A. 94; 22 Oal. 843, That ie t 
where the disposition is in presentt or inter m, there is no will, Bujtswan Klin v, 
Khubia Kmr, 48 C W.N. 78 -Ac. (Mtt supra A dedication by which the grantor 
appointed himself as the manage, and provided that upon his death hia disciple 
WSB to become the nransger is not a will as the disposition doe, not take effect 
after hi. death hut becomes operative during Ins I, f. tune, Mahnul Sukhdeo v. 

| L>T - 4S7 ‘ Ff ”' other eases as to whether a deed ia a will or not, 
see 11 Cal, 468 (P.C.) ; 12 Mad. 490 ; 22 VV. K 409 ; 7 All. 168 ; 24 W. B. 396 • 27 
AH. 14 ; 6 All. 318 ; 21 All. 91 ; 17 M.I A. 82 ; 38 Bom. 227 ; 24 Bom. 8 ; 28 All. 
488 A document which contain, a legal declaration of the intention of the testator 
w.th respect to his property whicl, he desire, to he carried into effect after 
h» death, will be regarded as a will although it has the appearance of a family 
arrangement alto. Bamchandra v. Rannbai, 89 Bom. L.R. 166- A. Lit. 1987 Bom. 
841-170 1. 0. 960. An instrument is not necessarily testamentary simply because 
actual enjoyment under .t is postponed till the testator’s death. Hit has the 
preaent effect in fixing the terms of future enjoyment which ie not dependent on the 
testetore death foe consummation, it ie not a will, Of, Bajammal v. Anlhiammol, 

33 Mad 304 ; fn re reference by Collector, 20 Bom. 210, P. B. ; such instrument* 
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are mostly settlements. For oasts showing contrast between will and settlements, 
sea In ?e Abdulla Hajes, 35 Bom. 446 ; In n Sameshur Dutt, 87 All. 264 ; also 87 
All. 159, F.B. ; 21 Mad. 422 ; Damodara Moothan v. Ammu Amina, (1949) 2 M.L.J. 
392 -(1943) U. W. N. 554- A. I. H 1942 Mad. 22-211 1.0. 288 ; Ranbir Qhand v. 
Jodha Mai , 36 P. L. R 7l-A I. R. 1984 Lab, 764-160 I. 0. 311. Disposition of 
future acquired property is more consistent with the testamentary character of the 
document than its being a •eUlemtnfc, Pasungilla PilUi v. Irnkfawnthn Pttlai, A.t.K. 
1928 Mad. 849-111 1.0. 22. A transaction failing as a will may take effect as a 
family settlement. This mostly happens in cases of devises of Mitakshara property 
with the consent of the remaining coparceners, Venkoba Sah v. Banganayaki Animal, 
7L M.L.J. *54-1936 M. W. N. 78L-A.I.R. 1936 Mad. 967-168 I. 0 835. Where 
the deceased made no bequest but directed his wife to effect partition of hie estate 
among his sons at a distant date after his death, it was no will, Pvorendra Nath v. 
Hemangtni, 36 Cal. 75 ; Of. Kuhn Mohan v Mont Mohan, 12 Cal. 165. The mere 
fact that a trust-deed was mentioned as part of the grant of letters of administration 
or that the deed contained a provision for the appointment of a future trustee would 
not make the disposition a testamentary one, UmacJiaran Bow v. Rakhal Das, 
48C.LJ. 145-A.l.H. 1927 Cal. 756-105 I. C. 12. A mere direction to sell 
propei tv without any devise simply passes a power, Elizabeth May v. Bhupendra 
Nath B sc, 7 Put 620- A. I K. 1928 Pat. 304-111 1.0. 67. A will does not lose its 
testamentary character simply by reason of the faot that its provisions have 
mainly adhered to the rules applicable on intestacy, Ma Khatun v, Ma Bi Bi, 
A. l.R 1933 Pang. 898 -149 I. 0. 654. A provision in the will giving the devisee 
power to nominate a successor does not destroy the testamentary character of the 
document, Abdul Halim y. Saadat Alt Khan, 1 Luck. 0. 733 - A. I R ,19*28 Oudb, 
166-108 1,0. 817. A draft will may be accepted as evidenoe of an oral will where 
the facts show that the testator had expressed his final intention as to the disposi- 
tion of his property, Gur Prasad v. Sitla Dei, A. I. R. 1926 Oudh, 342-94 
1.0 796. 


A joint will is not uuknown to the law, Rajemar Aft&w v. Svkhdto Mustr , 
A.I.R. 1947 Pat. 449. Read also the notes under the heading “Joint wills under 
B60, 63, post: 

An instrument may be partly non-testsmeutary in so far as it operates in 
prft’cafi, and partly testamentary in so far as it operates injuitiro, Chand Mat> v, 
Laohmi Niram 22 All. 162; Cron v, Cron, 8 Q.Ii 714; Satnandii v. Samancht, 
26 1.0. 863 ; In re Komola Kant , 4 0. L. R. 401 (403) ; 38 Ail. 3o7-17 O. VY. N. 
449 (p. (J.). As to the feasibility of probate being granted in respect of 
such hybrid documents, Ganb Saw y, Paha Dasi, 66 G.L.J. 387 — A.I.R. 3988 Cal. 
290-176 I.C. 920. As to uu instance where a document has been held not to be 
a will, Vmacharan v. Rakhal Dm, 46 0, L. J. 148 -A.I.R. 1927 Cal. 766-106 
LG. 12. 
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The validity of a will with reference to the deviee of any particular property 

depends upon the testator’s statutory or other lawful disposing power over that 

property at the time of his death, Krtthna Kumari v. Bajendra Bahadur, 66 I. A. 

156—4 Luok. 12:1-67 M.L.J. 496-80 L W. 801-27 A.L.J. 686- A.Ui. 1929 P.0. 

121 — 116 I.C. 397, P.O. Therefore, a property which could not be disposed of by a 

person by an alienation during his life-time cannot form the subject matter of a 

testamentary disposition. The power of alienation infer vivos and the power of 

testation go together and where the former is affected by a 

Custom may afleot rn i e of olli t om the latter also will likewise be affeoted by 
power of making testa- 
mentary disposition the same rule, Fazal Khan v Anwar, 29 P. L. B. 264-A.I.B. 

1928 Lah. 489- 110 I.C. 660. Thus, where a tenant baa no 

transferable interest in respect of his rayati holding, he will have no power of 

testamentary disposition in respect of the same, Mohesh Chandra v. Mathuranath, 

A. I.B. 1928 Cal. 860-112 I.C, 128. Bead author s Bengal Tenanoy Act, 3rd Jhd. 

p. 260. But where a husband by will gives power to his widow to will away the 

property after her death, although power of disposal has been denied to her during 

life-time, the Court held that a will by tlie widow would be valid although a trust- 

deed during her life-time would be inoperative, Ammakaurammal v. Damodar 

Mndahar, A.I.B. 1928 Mad. 66-109 I.C. 228. 

3 . [ Sue. S. 332 ] (I) The State Government may, by 

notification in the Official Gazette, either retrospee- 
Power of state tivefy from the sixteenth day of March, 1865, or 
Government to exempt prospectively, exempt from the operation of any 
in the state from opera- °* *he following provisions of this Act, namely, 
tion of Act. sections 5 to 49, 58 to 191, 212, 213 and 215 to 369, 

the members of any race, sect or tribe in the 
State, or of any part of such race, seot or tribe, to whom the 
State Government considers it impossible or inexpedient to 
apply such provisions or any of them mentioned in the order. 

(2) The State Government may, by a like m t if i cation, 
revoke any such order, but not so that the revocation shall have 
retrospective effect. 

(3) [New] Persons exempted under this section or exempted 
from the operation of any of the provisions of the Indian Succession 
Act, 1865, under section 332 of that Act are in this Act referred to as 
“exempted persons’’. 

N. B. — "This ha*' been brought into line with the provisions of seo. 882 of 
the lnd. Hue. Act. 1865, which operate from the date stated — Notes on Clauses. 

Sub.see. (1) 5 (2) : Power of Government to exempt persons from this Act. 
This section gives the State Governments s power to exempt the members of any 
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raoe, seot or tribe in the province or any part thereof from the operation of 
certain eectione of this Aot (suoe. 6 to 49, 68 to 191, 912, 213 and 216 to 369), either 
prospeotively or retrospectively from the 16th March, 1866. The order of exemp- 
tion should he published in the local official Gazette, The State Government will have 
power to revoke its order of exemption. The order revoking exemption should 
also \>e notified in the local Gazeite, but the revocation should not operate 

retrospectively. 8ee sub'Seo (2), Notification under this section at the appellate 
stage of a case did not apply where there had already been a decision of Court re- 
garding the rights of the parties, Tuni Orain v. Lech Oram, 20 C. W. N. 1082 : 
1 Pat. L. J., 226 : 36 T. C. 206. 

Sub.seo, 3 : Exempted Persons, Persons exempted under sub-secs. (1) and 

(2) above and those exempted from the operation of the Indian Succession Aot, 
1865 by sec. 882 of that Act are called exempted persons in this Aot. 

The following were exempted persons under said sec. 332 of the Indian 
Succession Act. 1865 and hence under this Act also- 

(1) Native Christians (Indian Christians) in the Province of Ooorg exempted 
retrospectively from the 1 6th March. 1866 — Gazette of India, July 26, 1868, p. 1094, 
[The native Christians residing in the Mysore State having been exempted from the 
Aot by means of the notification of 1868, the Hindu law of Adoption may be 
applied to them, Km tap pa v. Aralappa , 13 Mys. L. J. 802] 

(2) KhaBias amt Synfcengs in Assam, similarly exempted — Gazette of Indies, 
1877, p. 612. 

(3) The Jews in Aden — Uairetle of India 1877, p. 707. 

(4) The following tribes were exenpted by notification dated the 23rd June, 
1914 : — Santhals, Oraons, Bhunys. Goods, Garos, MundftB alias Muras, Kharias, 
Ohnsia, Mates, Tofcoos and Malpabarias dwelling in Bengal (Notification No, 940.). 

(ft) The Act. has been held not to apply to Cutohi Memone, Ilaji Oosman v. 
llarroon Saleh Mahomed, 47 Bom, 369 “24 Bom. L. R. 978“ A. 1. R, 1923 Bom. 
148 “68 I. O. 862. 

N. J). : — Under sec. 64 of the Administrator-Generals *Act, (III of 1913), when 
any person other than an “exempted person*' within the meaning of sec. 2 of fchafe 
Act dies leaving assets within the limits of the jurisdiction of a District, the Dis- 
trict Judge is, in the first plaoa, to take charge of the property, and report to 
Administrator-General. Cf. sec. 64, Act II of 1894 and Act VII of 1901. 

N, Ji . — Bee the notes on clauses circulated with the Bill, under "olause 8,’* 

8 
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[Sue. S. 331] This part Bhall not apply if the deceased teas a 
Application of Fart. Hindu, Muhammadan, Buddhist, Sikli or Jaina. 

This part (i $. sees. 4 to ll)) does not apply, if the deceased was a Hindu, 
Mahomedan, Buddhist, Sikh or Jaina. These latter two* have now been in- 
cluded, as formerly there was a controversy about them, see. 81 Cal. 31 1 ; 4 Oal. 
744 , 6 All. 60 ; 2 Mori. Dip, 22G. More profession of Hinduism or Isl&mism 
will not do, hut the person should actually he a Hindu or a Moslem, B(ij 
Bahadur v. Bishtn Dayal t 4 All. 343 ; Degree v. Pacoti , 19 Bom., 783 ; see the 
author s Anglo- Mahomedttn Law t 3rd Ed., p. 27. Nowwithstanding the exemp- 
tion of Hindus under this section they can inherit the property of a Christian, 
Administrator- General v. Anandacharty 9 Mad. 466 (cited under sec. 42, post). 

Caste determined with reference to date of Death ; — Id order to render the 
bar of this section applicable the deceased should be a Hindu &o, (as the case may 
he) at the time of his death, Rcpenbula tkii v. Salthmla , 12 C. L. J. 469 ; 10 
Ci W. N. 158, Qo, where a Hindu subsequently emhraeed Christianity and died 
a Christian is not a Hindu within the meaning of this section, see Ponusami 
v. Doruisavii, 2 Mad. 209; A dmhu sti ator - General v Anahdachari , 9 Mad. 460; 
Tellts v. Saldanha , 10 Mad 09 ; Lastsngs v. Gonsalves , 23 Bom 639 ; Dagree v. 
Pacotti. 19 Bom., 783. 

Hindus. Oidinarily the term “Hindu" will be applicable to those who follow 
the Brahmanical lehgion. But now the term has been extended to include per- 
sons like the Brnhmos and ocher persons who are not completely excommunicated 
from Hindu society, beoauae of religious tenets and social conduot, (Head J N. 
Bhattacharji s Hindu Law’ 2nd Ed , p. 46). For the Brahmos vide infra . 
Broadly speaking, the term “Hidnu" lias been used in a theological as distinguished 
from a national or racial sense, Ratansi v. Administrator- (Jewnal (j Madras, 62 
Mad. 160-55 M.LJ. 478-1928 M.H.N. 848-28 LAV. 674-A I K 1928 Mad. 
1279® 111 I. C. 364. One does not cease to bo a Hindu by taking forbidden food, 
hire Srrdar Dayal Singh: Jogendra Chandra v. Ram Bhagvan, 251 P L,R 1900. 
Prostitutes who were* Hindus by origin do not cease to be Hindus hecause of the 

* It is well settled that the word "Hindu" in sec. 331 of the Ind. Hue. Aot, 
1865 and in section 2 of the Pro. and Admin. Act, 1881 includes Jainas and Sikhs (CL 
31 Cal. 11 etc.); and as the Hindu Wills Act lw70, which the Bill consolidates, 
makes special mention of Sikhs and Jains they are separately mentioned through- 
out the Bill. This and other similar sections may need to be qualified if and when 
the Bpeoial Marriage (Amendment) Bill whioh has just been passed by the Indian 
Legislature, becomes law/* Notes on Clauses to the Bill, 
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degradation, Swarnrmoyea v. Secretary of State , 26 Cal. 264 : 2 C.W.N. 97 ; 
even native converts, if they so choose, may continue to be governed 
by Hindu, Law, Listing* v. Gonsalves, 23 Bom 639. The Cutohi Memons 
who were originally Hindus but sub-sequently adopted Islamism are not Hindus 
within the meaning of this Aot, see Jogendra v. Ra mb hay wan , 261 P.L.R 1900 
(supra). Cf. In re Haji Ismail, 6 Horn. 462 ; Mahomed Stdick v. Haji Aimed, 
10 Rom. 1; Asha Bat v. Haji Tyeb , 9 Bom. 116; Advocate* General v. Jtmbabi , 

41 Bom. 181; 17 Bom. L.R. 799; 31 I.C. 106 ; J n Malicmed v. Datujoffer , 
38 Bom. 449. A Hindu married uuder the special M&rgiage Aot will still, not- 
withstanding Buoh marriage, continue to be governed by the Hindu law and not 
by this Aot. Vidyagavri v. Koran Das. 30 Bom. L.R. 139 -A. I. R. 1928 Bom. 
74- 108 1.0 492 As to whether tbe Sikhs and Jainas are Hindus or not, vide infra 
respectively under those headings. But the old controversy as to whether the Sikhs 
and Jainas are Hindus or not is now of no importance under this Act, because of 
their iuoluBion in the exemption clauses hereof- Cf 7 Cal 744 (P.C.) ; 5 All. 66 ; 
2 Mori Dig. 22. But such inclusion seeniB to imply that the Legislature 
has taken them as falling outside the Hindus. The best course would have 
been if there had been a definition clause Baying that the term "Hindus" will in- 
clude the HikhB and Jain a s. Vid * the footnote at p. 18 ante. A European does 
not become a Hindu merely by professing theoretical adherence to, or by express- 
ing ardent admiration for, Hinduism, Ratansi v. Admin' strator- General of Madras, 
supra. As to whether an European can be regarded as a convert tb Hinduism, vide 
Ibid ; see also Vidyagavri v. N irandas, supra . 

Brahmoa, are Hindus A declaration under Act 111 of 1872 is effective only 
for the purposes of that Aot and does not imply 'enunciation of Hinduism. In re 
J.mamndra Nath Ry, 49 Gal. 1069 : 26 O.W.N. 799 : 1923 Cal. 265 : 70 I.C. 463. 
See also Yidyagavri !• Narandas , supra. 

Buddhists This term includes the Burmese, the Tibetans in the v&Uy of Spiti 
and the Lepchas of Darjeeling, but not tbe Kalais who are the offspring of inter- 
marriage between Hindus and Burmese, Ma Yaie v. Maung Chit, 48 1 A 658 : 

42 M.L J 193 : A.T R. 1922 P.O. 197 : 66 I.O. 609 ; nor tbe Chinese Buddhists, Ma 
Thin Shein v. Alt Shein, 8 L.B R. 222 : 7 Bur. L.T. 246 : 24 I, O, 867, — following 
2 L.B.H 96. As to the effect of conversion of Buddist to Christianity, read the 
notes at p. 10, nn e r l he adopted girl of a Buddhist woman who subsequently 
became a Christian and died as a Christian intestate could not inherit her, 
Makhim v. Mi Ahum , 12 Rang. 18£-A.I,R. 1984 RftDg, 72-149 I.C. 1148. 

Sikhs. They ate also a sect of Hindus of whioh they are a dissenting branch, 
see 10 B.H.O R. 241(260). They are mainly governed by the Mitakshara Bcbooi 
of Hindu law. Cf. Ids sen Chunder v. B Man Btbee, 2 Moil. Dig. 22. See also 
the notes under the heading "Hindus/ 1 supra. 
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Jai&as. They are practically a sect of the Hindus, differing from tfae rest, in 
some eery important tenets ; but following in other respects a similar practice and 
maintaining like opinion and observations'*, vide Majumdar's Hindu Wills, p, 29. 

They are mostly governed by the ordinary Hindu Law of inheritance appli- 
cable to that part of the oountry in which the property is Bituate [Of. 10 Bom. 
HOB. 240 (250) ; 8 W.R. 116]; unless there is any speoial custom, varying that 
law, Ohotey Lai v. Ohtmnoo Lall t 4 Cal. 744 ; 8 C.L.R. 465 ; Baehebi v. Makhan Lai , 
8 All. 65 ; Bakhab v, Chmilal , 16 Bom. 847 ; Ambabai v. Govind, 23 Bom. 267 ; 
Jftinas are the same as baraogis. Iiarnabh v. Rajajee, 27 Cal. 879. 

5. [Hue. 8. o] (2) Succession to the immoveable property in 
i<»w regulating sue. India of a person deceased shall be regulated 

tbe Iaw of India, wherever such person 
movaaM. propwrty res. may have had his domicile at the time of his 
p " tive1 ?' death. 

(&) Succession to the moveable property of a person deceased 
is regulated by the law of the oountry in which such person had hiB 
domicile at the time of death. 


/ //// sir aliens 

(i) A, having his domicile in India, dies in France, leaving moveahle 
property in France, moveable property in England, and property, both moveable 
and immoveahle in India. The suooession to the whole is regulated by the law 
of India. 

(•/) A, an Englishman, having his domicils in France, dies in India, 
and leaves property, both moveable and immoveable, in India. Ths succession 
to the moveable property is regulated by the rules which govern, in France, 
the succession to the moveable property of an Englishman dying domiciled in 
France, and the succession to the immoveable property is regulated by the law 
of India. 

Ths Law of Domicile 1 The Law of domicile is a brauob of “Private internatio- 
nal Law'* or mors properly ‘oonfliofc of Laws,’* see Holland Jurisprudence 10th Ed., 
406. It consists of the rules adopod by the Court of all civilized countries for de- 
termining the limit of their own jurisdiction in disputes arising abroad or in con- 
nection with foreign transactions ; and if the matter falls within their jurisdiction 
for determining tbs law, foreign or otherwise, which in the circumstances of the ease 
it would be their duty to apply, see HaLbury’a Laws of England, Vol. VI., 180, 
A deceased person may have different properties in different countries with as many 
different represetatives as Hie number of the countries, and this state of things 
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might entail confusion and conflict in the distribution of his assets and to obviate 
that, the taw of domicile was adopted by civilised nations, see Enoktn v. Wylie 10 
H.L.C. 16 ; Domicile and allegiance though connate in determining the civil rights 
of a man, are still contradistinguished from each other. The former refers to tbs 
civil status of the man whereas the latter to his politic d status. A man may have 
bis allegiance to the sovereign of one country, but suucoeasion to bis property may 
be governed by the law of another country in which he had his domicile. Domicile 
is the criterion established by law for the purpose of determining the civil status of 
a man, Udney v . Udney, L.K. 1 8c App. 441, although it may not regulate suc- 
cession to immoveable property in India, Batanshaw Dinsharcji v. Bamaaji 
Dhanjibhai , 40 Bom. L.B. 141-A.I.R. 1938 Bom. 238-175 l.G. 200. 

In its ordinary Bense, the term “domicile" means the plaoe where a person lives 
or has his home, in a legal sense, the domicile of a person is where he has bis 
true fixed permanent home and principal establishment to which he intends to 
return. Therefore domicile connotes two things, (1) Residence, (2) Intention of 
making it a home. Bee Story’s Conflict of Laws, Ch. Ill, sjo, 43. Domicile does 
not refer to the exact, locality where the person has his home, but to the entire 
area including that locality which is subject to a common system of lew. Cf .Be 
Capdeviella , 33 L.J. Exoh. 806 (3*6) ; it must not be confused with nationality, 
T. E. T. Shore v. 27, C. Morgan, 02 Cal. 869. Domicile may be acquired, (l) by 
birth oalled the domicile of origin iu this Act, (2) by choice, or (3) by operation of 
iaw, (e g. by marriage). The domicile acquired by birth is not voluntary being the 
creation of law and not of the person. It revives when the man has r o other 
domioile, because a man cannot at any time be without a domicile , Udney v. Udney, 
L.R, 1 So. App. 441. King v. Foxwell , I.R. 3 Ch. Div. 516, Of. Bell v. Kennedy, 
L R. 1 8c. App, 307. Re patience v. Main, 29 Ch, D. 97ti ; Aitchi&an v. Dixon , 
L.B. 10 Ep. 589 ; Craignist v. Bewctt, (1892) 3 Ch. 180. Domicile of choioe 
is voluntary being the creation of the person, Winans v. Attorney- General, 
(1904) A.O. 287 ; Huntley v. Uaskell, (1906) A. C. 66. Until a new domioile is 
taken forsaking the old, the old domioile clings to the man, (see sec. 9), Somerville 
v. Somerville , 6 Vea. 786 ; Lord v, Colvin , 4 Drew, 366, Cf. Bruce v. Bruce, 2 Bos. 
k P. 229 ; Santos v. Pinto , 41 Bom. 687 infra The acquisition of a new domicile 
docs not operate to extinguish the old domicile, but only keeps it iu abeyance, and the 
old domioile revives, when the person has no other domioile. Udney v. Undty, 
supra . Under sec. 13 , post 1; the old domicile does not seem to revive of itself but 
has to be resumed A domioile of choice may be abandoned animo et facto ( in inten- 
tion and iu fact ) without the acquisition of another domioile of ohoioe. The original 
domioile continues unless the intention to abandon it is accompanied by actual 
abandonment, tee Santos v. Pinto, 41 Boro. 687 : 18 Bom. L.H. 716 : 86 1.0. 227, 
or in other words, so long as the residence continues and there is no actual abandon* 
raeni ; mere change of intention is of no use, Mcfett v. Mofett (1920) 1 Ir. R. 67, C.A* 
See also Re Stern , 28 L.J. Ex. 22. 11 a man alleges that one had acquired a domicils 
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of chobe, ha must prove that person had that intention, Ibid. Cf Winans 
v. Attorney •General, (1904) A.C ‘287 : because law always makes a presumption in 
favour of the domicile of origin, Attorney -General v Rowe, IH. AC. 81. Change 
of residenoe however long and continued is not sufficient evidence of intention, 
Pitt v Pitt, L.U. 4 H,L. 0a. 627 ; 12 W.H 1089. Domicile can always be ascer- 
tained either by means of a legal presumption or from the known facts of the 
ease. If a person who has no fixed place of residence, expresses bis intention to 
settle at the place of bis wife's parents and stops with those parents at times that 
place would be his domicile of choice, Stki Devi v. Qopal Saran , 9 P.L.T. 397 *• 
A T.R. 1928 Pat. 375-111 IG. 762. 

The word “domicile*' in this Act and in the Divorce Act, 1869, has exaotiy the 
same meaning, Weston v. Weston, A.I.K. 1946 Sind 162 *=222 1.0, 88 (S.B.). 

Domicile of Corporation : — It seems that person in this section is used in the 
restricted sense of a person subject to death , and not in the broad sense of the General 
Clauses Aot, sec. 3 (89), in which it includes a company or an association, which 
never die9 However, foreign text writers have spoken about domicile of corpora- 
tions, and it will be sufficient for our purpose to say that such domicile is determined 
with reference to its place of business, Tutika Basavaraju v. Parry & Co 27 
Mad. 316. 

Importance of the question of domicile on Succeaflion : — It is now an accepted 
rule that the law of the country in which the deceased ^ras domiciled at the time of 
his death, his lex domicile determines the course of both testamentary and intestate 
succession to his property, See Williams on Executors , 10th Ed. Vol. I, p. 27fi 
et seq ; Jarman o?t Wills, 6th Ed., p. 4 et seq ; Mahomed Koya v. Katheesa B%, (1944) 
2 M.L.J, 865. The expression •‘Law of the Country” does not necessarily mean 
the lex loci or the law applicable to its own people hut menus the law which that 
oouufery applies to foreigners domiciled therein, Collier v. Rtvnz, 2 Curt. 866 : 
Williams on Executors, 10th Ed., p. 1267 (n) Cf. also Goltoni v. Crispin , L.K. 1 
II. L. 8C4 When the law of the country of domicile recognises full testamentary 
disposition, a testator has the right of disposing of his movable property whether 
situate in that country or outside it, although hie powers of disposition over 
immovable property situate elsewhere would be governed by the lex situs, Mahomed 
Koya v. Katheesa , (1944) 2 M.L J. 365 

N.B.— M Clauses 6 to 20 (i.e now secs. 6 to 20) deal with domicile and are 
reproduction of the corresponding sections of the Aot of 1866. They are for the 
most part genera! rules which might well he applicable to all olasses but olauee 6 
(i.e. now aeo. 4) reproducing sec. 881 of the Act of 1866 excludes their ^ application 
in the ca»e* of Hindus. Mahomedans, Buddhists, Sikhs and Jainas/’— Notes ou 
Clauses to the Bill. 
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Question of domioilt under this section,— Thla section draws a distinction 
between succession to immoveable property and succession to moveable property » and 
lays down that the suooession to the former is governed by the law of India, 
irrespective o f any consideration for the domicile of the owner (sub-sec* 1} 
f Batanehaw Din*h iwji v. Baminjt, 40 Bom. L B, 141**A.I.R. 1988 Bom. 288*“176 
l.C. 200 | ; aud that succession to the latter ( i.e . moveable property) is governed by 
the law of the owner's domicile (sub-sec. 2), It should be notioed that in both the 
sub-sections “succession 1 * is used in an unqualified way so as to mean both 
testamentary and intestate succession. 8o not only the course of devolution but all 
the formalities attendant upon the making of a will are within the soope of the 
section, Brodie v. Barry , 2 V ft B. 181. The placo where a will as to immoveable 
property is made and the language in which it is written are wholly unimportant 
both as regards its construction or its necessary formalities ; the locality of the 
devised property is alone considered, Bovey v Smith , 1 Vern. 85 ; Sittdd v- Cook, 
L.B. 8 A.O 577. Land in India is governed by the law of India as lex loci, 
and not by the law of the domicile of the owner, Dhanjbhai v. Kolhabai , 
31 Bom. L. R, 1081- A. T R. 1929 Bom. 478 = 121 1,0. 433 ; Batanshaw Dinthavji v. 
Barwinji, 40 Bom L K. 141- A.l.H. 1938 Bom. 238-175 l.C. 200, Therefore, under 
this section in case of immoveable property the lex domirili does not trouble us ; 
the lex situi of the property is to be looked to, Bouind v. Emile Charriol, 32 Cal. 
631. Thus, a man domiciled in England makes a will as to immoveable property 
in India, he will have to conform to the requirements and formalities of this country, 
Barlow v. Orde. 13 M-I.A. 277 : 5 B.L.K. 1 : 13 W.R.P.C., 41 (P.O.). Likewise, a 

Scotchman during his service under the Last India Company acquired an Anglo- 
Indian domicile, and died executing a holograph will wich was valid under the Sootoh 
law, but was not in oonformity with the law of this oountry, and therefore the 
Court refused probate on the ground of improper execution of the will, see Goods rf 
Elliott, 4 Cal. lOG, vide also the other cases— Arnold v. Arnold, 2 M. k Cr. 26G ; 
Mr. Donald v. Mo. Donald L. R. 14 Eq. 60 ; Skinner v. Skinner, 31 All, 230 ; 
Bhanrao v. Lakshmibai, 20 Bom. 607 A testator acquiring a domicile in Ceylon, 
gets under Ceylon Ordinance No. XXI of 1844, oomplete power of disposition over all 
his properties, movable and immovable, within the island of Ceylon and also over 
movable property in India and where that Ordinance has left any personal law 
untouched, that personal law as lex situs will apply in relation to his immovable 
property abroad, including India, Mahomed Roy i v. Katheesa, (1944)2 
til.LJ, 366. Under sub-sec. (2) in case of moveables lex domirili has real impor- 
tance. If the testator of such property has an ascertained domicile, the 
construction of his will must be dependent on the law of thnt domioile, hut if the 

domiolle is unasoertainable, the Court is to follow the principles of natuial justice, 

Barlow v. Orde , supra. 


Application of the Section It applies to both immoveables and moveables 
and to both testamentary and Intestate succession. Vide supra at p. 23. The law 
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that succession to immoveable property it governed by lex situ * is limited to pro- 
perty of privets individuals and does not apply to property held by a foreign or feu- 
datory State, see Bajan Munich v 4 Beer Singh, 11 Cal 17 Cf. Emperor of Austria 
V. Diy, 80 L J. Oh, 690; United States of America v . Wagner, LK 2 Cb, App. 
682 ; Nil Kisto v. BecrOhand , 12 M I. A. 628 ; Beer Ohunder, v, Raj Comar. 9 Cal. 
686 ; Beer Ckunder v, Ishan Chundrr, 10 Cel. 186 ; Samarendra v Birendra Kis- 
hare , 86 Cal, 777. 

Domicile at the time of Death : — Thjs seotion acoepts the general rule that 
the domicile whiob determines the law of suooession is the domicile at the time of 
the death of the owner. Cf Enohin v. Wylie , 10H.LC. 1; Re Trnfort, 86 O.D. 
600. The English law is practically to the same effect, (with a slight modification 
for which see 7 Johnson v. Attorney- General, 1908, 1 oh. 821.) 

6. [Sue. S. 0] A person can have only one domicile for 

One domicile only affects the purpose of the succession to his moveable 
*noceision to Moveables, property. 

This section aoooids recognition to the general rule that "no person can at 
the same time have more than one domicile/’ see Somerville v. Somermh , 6 Ves. 
750. The English Domicile Act, 1861, 24 and 26 Vic. O. 121 however recognises 
duality of domicile. When a person lms several residences bis domicile will be 
determined with reference to the place where his wife and children live and their per- 
manent place of residence and where his establishment is kept up, Platt v. Attorney • 
General , L.R. 3 App. Case 243 ; Forbes v. Forbes, (1864' Kay, 341, 362. Att - 
chison v. JJisror t 10 iiq. 589. The effect of this doctrine of single domicile is that 
when a person changes his domicile, his domicile of origin does not continue but 
is kept iu abeyance (vide noteB at p. 21, ante ; also Re Rafiindl, 8 8.W. and Tr. 
49; McMullen v. Wadsworth . 14 App. Case at p. 686, In order to change his 
domicile of origin, a man must voluntarily fix his principal residence in the new 
country with the intention of residing there for a period not limited as to time, 
King v. Fox, well, L.R. 3 Ch. Div. 518 

N.B. : — The words "for the purpose of succession to his moveable property*' 
is merely a repetition of what has been said in sub-sec. (2) sec. 6, ns it is only 
with respect to this species of property that domicil has got anything to do. 

7. [Hue. S. 7] The domicile of origin of every person of 

legitimate birth is in the country in which at the 
Domicil, of origin of time of his birth his father was domiciled: or, if 
birth. he is a poBtn uiuons child, in the country in 

which his father was domiciled at the time of 
the father’s death. 
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At the time of the birth of A, his father was domiciled in England* A's do- 
tnioile of origin is in England, whatever may he the country in which bo was born. 

The domicile of origin of a person of legitimate birth is determined by the 
domicile of the father on the date of bis birth. This is also the law in England. Cf. 
Udney v. Udney . 1869 L.K. 1 So App. 441 ; also Santos v. Pinto , 41 Bom. 687 If the 
child be born after the father’s death then by the domioile the father bad at the 
time of bis death, Dalhousiev. Macdomill, 7 Gland F. 817 ; Sharp v. Waspin, IP. 
and I), 61 L. This section applies only to a person of legitimate birth. 

If a ohild is born during a journey, that does not affect the question of domioile 
because the parent s domicile and not the accidental place of birth will determine 
the child's domioile, Firebrace v, Firel/roce, 4 P.D. 6 1 (66). 

8 . [Sue. S. 8] The domicile of origin of au illegitimate child 
Domicile of origin of is iu the oou ii try in which, at the time of hie birth, 

illegitimate child. his mother was domiciled. 

This section provides for the domicile of an illegitimate child, which is that of 
its mother, Cf, Urquhart v Butterfield , 37 Oh. D. 367 and the cases under the 
previous section, 

A foundling’s domioile is the country in wbioh he is born or fonnd. 

Aa to the domicile of a minor, see sec. 14 infra, 

9 . [Sue. S. 9] The domicile of origin prevails uulil a new 
Oontinuanoe of domicile domicile has been acquired. 

of origin. 


Continuance of Domicile of Origin : — Until a man forsakes hie domioile of 
origin by taking up a new one, hia old domioile clings to him, see San+os v. Pinto , 41 
Uom, 687 : 18 Bom. L,K. 71 D f . 36 I C. 297 ; Somerville v. Somerville , 6 Ves. 786 
and the other cases cited at p. 21, ante. Every man's domioile of origin must be 
presumed to continue until he has acquired another domicile by aotu&i residence 
with the intention of abandoning his domicile of origin, Aihmn ?. Aikman, 3 Macq. 
877. We have seen that when a new domioile is acquired, the domicile of origin 
is not extinguished but is kept in abeyanoe, and it revives the moment tbe new 
domicile is loBt and for this purpose no particular not is necessary, Be Raffimll , 3 
Sw. and Tr, 49 and the oases at pp, 21 and 24 Long residence in another country 
does not interfere with the continuance of domicile of origin, if there is persistent 
desire to return to his oountry, IPiftcaH* v. Attcnney •General t 1904, A.C. 987. 

4 
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B®wt of discontinunce of British India By reason of the Independence Act, a 
person who had originally the domicile of British India would automatically beoome 
a domioile of Pakistan or India, unless the old domicile has been voluntarily 
abandoned for a new domicile : Bee Rosetta v. Justin , AI.R. 1B53 Cal. 630. 

10. [Sac. 8. 10] A man acquires a new domicile by taking 
Aoquuition of new up his fixed habitation in a oountry which is not 
domicile that of bia domicile of origin. 

Explanation . — A man is not to be deemed to have taken up his 
fixed habitation in India merely by reason of his residing there 
in the civil, military naval or air-force service,^ of Government or 
in the exercise of any profession or calling. 

Illustrations . 

(i) A* whose domioile of origin is in England, prooeedB to India, where 
he settles as a barrister or a merchant intending to reside there during the remain- 
der of his life. His domicile is now in India. 

(ii) A, whose domioile is in England, goes to Aurtrin, and enterB the Austrian 
service, intending to remain in that service. A has acquired a domioile in Austria. 

(iii) A, whose domicile of origin is in Franoe, comes to reside in India 
under an engagement, with the Central Government for a certain number of years. 
It is his intention to return to France at the end of that period. He does not acquire 
a domicile in India. 

(iv) A, whose domioile is in England, goes to reside in 
India for the purpose of winding up the affairs of a partnership 
which has been dissolved, and with the intention of returning to England as soon as 
that purpose is accomplished. He does not by such residence acquire a domioile in 
India, however long the residence may last. 

(v) A, having gone to reside in India in the oiroumstances mentioned 
in the last precedinig illustration, afterwards alters his intention, and takes up his 
fixed habitation in India. A has acquired a domioile in India. 

(vi) A, whose domicils is in the French Settlement of Chandernagore is com- 
pelled by political events to take refuge in Calcutta, and resides in Calcutta for 

1. The words "naval" or "air-force” were inserted by Act xixv rf 1984 
and Act x of 1927, and A.O, i960. 
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many years in the hope of suoh political changes at may enable him to return with 
safety tp Ohandernagorc. He doe# not by such residence acquire a domicile in 
Indie, 

(vii) A, having come to Calcutta in the circumstances stated in tbe last prece- 
ding illustration, continues to reside there after such political changes have occurred 
as would enable him to return with safety to Gbandernagore, and he intends that 
his residence in Calcutta shall be permanent. A has aoquired a domicile in 
India. 


N.B. : — Chandernagore is no longer French Settlement, but now is within 
India, vide A, I K. 1954 Cal. 616. 

What constitutes change of Domicile A person is said to have changed his 
domicile when he fixes his sole and principal habitation in a country which is not 
his domicile of origin, with the intention of residing there for a period not limited 
as to time, King v. Foxwell , 3 (Jh. D. 518 : Roberts v. Attorney -General, 1903, 
1 Ch. 821 ; D evon v. Drevon, 12 YV R. 948 ; a residence abroad with the view to 
making a fortune operates as a change of domicile, AUordice v, Onslowe , 33 LJ. 
Ch. 434; Lyall v. Panton , 25 L,J. Ch. 746. An Englishman coming here and 
residing in this country for the greater part of his life intending to devote it to mis- 
sionary service m*y be taken as having adopted an Indian domicile with the effect 
that he will be governed by the provisions of this Aofc. T E.T. Shore v. HO. Morgan , 
62 Cal. 869. But simple residence abroad on public duty constitutes no ohange of 
domicile, Shaijw v. Crispin, 1 P. and D. fill ; Attorney -General v. Napier , 6 Ex. 
217. To constitute change of domicile, it must be animo et facto, D< u<jUi* v Douglas , 
L.K, 12 Eq. 617 ; lie De Alined a, (1902) W.N. 56 and the casts *n the next 
paragraph on Intention. Compulsory residence effects no ohange of domicile, see 
notes at p. 28. In order to oonBtitute change of domicile there must he a fixed de- 
termination in a person to strip himself of his nationality. Thus, an American lived 
for 27 years in England and expressed desire to return to his country hut complained 
that his health did not permit it, held , he had not abandoned his domicile of origin* 
Wtnans v. Attorney General 1904 A.C. 287, But as seen above, the position of 
English missionary coming to this country to devote his life to missionary work is 
different, 62 Cal 869. 

Proof of change of Domicile :-*-The question of domicile is a mixed question of 
law and faot, rather more of faot than of law, Voucher v. Solicitor. 40 Ch. D. 216 ; 
Bempde v, Johnstone 3 Ves. Jun, 198 (201); 'lhe question whether a person 
abandons his domicile of origin and acquires a new domicile largely depends on 
residence coupled with an intention on his part to ohoo#e the new country where be 
rasides as his permanent home in piefernce to the country of bis birth, T E T , 
Shore v. HO t Morgan, 62 Cal. 869. Ohange of domicile is a serious matter and 
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mn*t b# proved b7 »at>6faotory evideuos, Huntly v. Gaskell, (1906) A.O, 66. Th* 
proof of intention ia the moat important faotor and length of residence may be 
proof of intention, Oookerell v. Cockerell, 25 J. Oh 782. Of. Waddington *. 
Waddington, 86 T.L R. 369 ; Anderson v Lnneuville, 9 Moo P.C. 826 ; Doucet v. 
Geoghegan, J Cb D. 441; 2?- Craig rist, (1892) 3 Ch 180. The onwofprrcf 
of the obange of domicilo is on the person who sets it np, T-U.T Sfore v HO, 
Morgan, supra ; that is, the party alleging the oliange of domioile mast prove it, 
Sontosv. Pinto, 41 Bom, 687 = 18 Bom. L K 716 = 86 T.O 227; Winans rr. At- 
torney -General, (1904) A.C. 287. If a person has taken np a permanent residence 
in Another country, that will raise a presumption of change of domicile and such 
presumption will not he rebutted hy a mere declaration of intention to return, 
Attorney -General v. Kent, 1 M. and 0. 12 ; Stevension v Misson, L, li. 17 Bq. 78* 
Cf. Cardagle v Cardagle, (1919) A. C. 146 For intention as an important factor, 
see also Patience v. Main, 29 Ch. D. 976; Rosetta v. Justin, A. I R 1963 Cal. 630 and 
/or surrounding circumstances as evidence of intention, see 9 Ch. D. 441 ; l Milw 187 ; 
12 Moo. P.C. *i86 ; and the other cases cited at p. 23 of Henderson's Succession 
Aofc, 4th Ed. For the effect of length of time as an important ingredient in the 
evidence of iufcmtion, see Mafctt v. Mnfdt, (L920) 1 Ir. R 67, C.A. 

Fixed Habitation .-—Taking u p n fixed habitation in the country is the chief 
essential of a change of domioile as it implies complete abandonment of the domicile 
of origin. To acquire a new domicile there must be a complete transit to and an 
actual residence in the new home. When once the transit ia complete, length of 
time is of no oonaequenoe, see under the headings ‘‘What constitutes change of 
domioile and Proof of change of Domicile” at pp. 27-28 ; also Mahomed Haji v, 
Khatubat, 43 Bom. 647. The word “fixed” implies a determination of the person 
to strip himself of his nationality, but does not mean that the new domicile is to 
be his last Ou this subject see Waddington v. Waddington, 36 T L. R 859 ; 
Fcrlet v. Forbes, Kay, 862 ; De Bonneveal v. Da Bonneveal 1 Curt. 866 and the oases 
cited at pp. 27*28. 

Compulsory residence— effect of— on domicile :—A domicile of choice can be 
acquired only by choice and not by oompukicn , Pitt v. Pitt, 12 W.li. 1089 ; Lanstalan 
Lanstalan, 48 W*R. 609. Compulsory residence ftbroad (for health or as a refugee 
or on service, etc.) does not effect a change of domicile, De Bonneveal v. De Bonneveal, 

1 Curt 966 ; Re Dulep Singh , 7 Mcrrell, 228 ; Winans v. Attorney -General, (1902) 
A.O. 287 ; Re James, 98 L.T. 438* But resorting to a place for benefit of health 
almost bordering on voluntary adoption of a domicile and not under compulsion 
may produce a different effect. Cf. I Joskins v Mathewi, 8 De G. M. A (}. 13 (28). 

As to whether residence abroad for trading or commercial purposes is rompuhtry or 
voluntary, see Doucet v, Geoghegan , 9 Oh. D. 441 and the other cases at p, 27. If 
there is a persistent desire to return to the native country, and the detention in the 
foreign oountry is due to unavoidable circumstances, such residence abroad is 
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compulsory, TTt%»# v. Attorney- General, (1904) A 0. 287, So a prisoner preserves 
bis domioile, Burton v Wither, 1 Mil 188. 

Explanation : — The explanation purports to reiterate the settled law that a 
person residing in India in Her Majesty's Military or Civil Servioe or in the exercise 
of any profession or calling does not lose his domicile of origin and acquire an 
Anglo-Tndian domicile, see Brute v. Bruce, 2 B and P 229 (n) : 6 Bro P. C. 666. 
Forbes v Forbes , 1 Kay 341 ; Wanchaps v. Wanohape, 2 C L.R. 497 (n). Cf. Murphy v« 
Mnrvy, 10 Lah. 607- A. I R. 1929 Lah 419 (F B ), Insertion of fchisiexplftoetion wss 
deemed necessary in view of the fact that the officers of the Ifift&t India Company, 
not being officers of the Crown, lost their domicils of origin acquiring here an 
Anglo-Indian domicile, during their stsy in this country. 8ee Goods of Elliott , 4 
C»il, 106. To avoid a similar fate for the officers in her Majesty's service the Law 
Commissioners wanted to make the law explicit, 

Articles 6 and 7 of the Constitution of India dealing with the question of 
citizenship of persons migrating between India and Pakistan may produce a 
certain amount of orientation on the question of old domicile of people of British 
India since geographically disappearing and may deserve some discussion on 
that account. The recent cases of A. I U. 1953 All. 178; I.L R. (1964) Mys. 
126- A.I.ft. 1964 M)S 1 62. ; AIR 1954 Bhopal. 9 will be found useful for that 
purpose. 


II. [Sac. S. 11] An y person may acquire a domicile in India 
by making and depositing in some office iu India, 
^pooi.i mode of ao- appointed in this behalf by the State Government, 
quiring domicile in ft declaration in writing under his hand of his 

desire to acquire such domicile ; provideu that he 
has been resident in India for one year immediately preceding the 
time of his making such declaration. 


This section makes provision for evinoing a clear intention of changing the 
domicile. Tbs declaration to be made under the section will clearly show animus or 
intention to abandon the old domicile The Declaration has to be lodged in some 
Government office. In Oudh, such declaration is to be deposited in the office of the 
Judicial Commissioner at Luobnow (vide notification at p. 803 of the Onxetle of 
India, July 16th, 1866) ; in Burma in the office of the Chief Commissioner of Br. 
BurmaUwfo Gazette of India, 29th July, 1866, p. 845) A declaration hereunder 
confers an Indian domicile only for the purpose of succession under this Act ; it 
does not affect the declarant's domicile for tbe purposes of divorce, Charles Reginald 
v Elizabeth Finch, LL.B. (1948) Lah 766-46 P LR* 818- A.l.R. 1948 Lsb 260- 
209 T.O. 622 (8.B.). See slso Alien v. Allen , A. LB. 1946 Sind, 171 (S.B.) : Western 
v, Weston, AI.R. 1946 Sind, 162 (t*B.)-222 1.0. 68. 
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Special mode of acquisition of Domicile by Declaration ; — Tbs following are 
the essential requisites lor this purpose; (1) The person intending to acquire 
domicile must make a deularation ; (2) It is to be in writing ; (8) to be signed by 
the person ; (4) it is to he deposited in some office of India appointed by State 
Govern taent ; (5) The declaration should contain an expression of desire to acquire 
domicile (6) the person must reside in India for one year before making such 
declaration. The provisions of this section substantially aooord with the principles 
upon which English decisions regai fling a change of domioile have been based, 
Weiton V, Weston, A.I.fi. 1945 Sind, 152 supra. 

12 , [Sue. S. 12] A person who is appointed by the Govern- 
ment of one country to be its ambassador, consul 
SrSncf or other representative in another country does 

sentativ® of foreign not acquire a domicile in the latter country by 
^hfs^fTmify ° r a8 l ' easo ^ on ly of residing there in pursnance of his 
appointment; nor doeR any other person acquire 
such domicile by reason only of residing with such first-mentioned 
person as part of his family, or as a servant. 


Ambassadors and Consuls J They retain their domioile of origin notwith- 
standing their stay in a foreign country, and this privilege is extended to their 
family members and servaatB. If however, ft person is already domiciled in a foreign 
country and is then appointed an ambassador or consul in that country, his original 
domioile is not thereby revived, Heath v. Samson f 14 Beav. 441 ; Sharpe v Crispin , 
L.li. 1 P and D. 611. There is nothing to prevent an ambassador from abandoning 
his own domicile and adopting that of the foreign country, Hamilton v. Dallas , 1 Ch. 
D. 257 ; Attorney -General v. Kent , 31 L.J. Ex. 391. We have already seen that resi- 
dence abroad on public duty does not entail change of domicile, Sharpe v. Crispin t 
supra , aud the cases at pp, 28-29. 


13 . [Sue. 

Continuance of new 
domicile. 


S. 13] A new domicile continues until the former 
domicile has been resumed or another lias been 
acquired. 


Bee the cases under the foregoing sections. The present section follows from 
the maxima “A man oannot he without a domioile’' and “he cannot have two 
domiciles at a time/’ Under sec. 9, the domicile of origin prevails until a new 
domicile is acquired. Now, according to the rule in Udney'* case (at p. 21 ), on the 
acquisition of a new domicile, the old domicile remains in abeyance and automatically 
revives with the renunciation of the new domioile. But the word “resumed” 
(wbioh implies an animus) in the section seem9 to negative such automatic revival 
and suggests that a new domicile cannot be lost by mere abandonment and that it 
continues until the inlenthm of reverting to old domioile is put to execution. In 
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t)iU way the rule of Udtwy't oa»» seems to have been modified by this section. 
01. King v, Foxwell, 9 Oh. D. 618 ; and CookerelVe Waddintgoni and Douoet e 
cases at p. 28, and Udney , case at p. 81. See also Winani v. AUorney-Genetal, 
UD04) A.O. 287 ; Be Morrell, 36 C D. 400 ; Munroe v. Douglat, 6 Mad. 879. 


Minor'! 


14 . [Sue. S. 14] The domicile of a minor follows the domi- 
cile of the parent from whom he derived his do- 

domicile. ... , . . 

micile of origin. 


Uxceytion — The domicile of a minor does not change with that 
of his parent, if the minor is married or holds any office or employ- 
ment in the service of Government or baB set up, with the consent 
of the parent, in any distinct business. 


Domicile of a Minor The domicile of a legitimate child is that of its father 
(sec. 7, supra) and of an illegitimate child, that of its mother (see. 8). This 
section lays down that the domioile of a minor follows the domicile of hi* father 
or mother (as the case may he) from whom he derived his domioile of origin, 
Note that the section uses the geie'ftl term parent obviously to include the cases 
of both legitimacy and illegitimacy . A minor is incapable of changing hts own domi- 
cile of hu own accord during his minoiity . Somerville v. Somerville, 6 Yes. 787, 
Urquhat v. Butterfield , 1887, 37 Ch. D„ C.A. 357. See also sec. 17, post J. 
If the disability of non-age is followed by that of insanity, lasting for life* parental 
domioile will ever determine the domicile of such disable person, Of. Sharpe v. 
Crispin, L.R. 1 P. ft D. 611. It is tsken as settled law that on the death of the 
father, the domicile of the minor (if living with the mother and be unmarried) 
changes with that of the mother (subject to certain limitations, as in the oase of 
fraud' Potenger v. Wighlman, SMei. 67; Be Beaumont , 1893, 9 Ch. 490; see 
Henderson's Succession Act, 4th Ed., p. 27. 8o if the mother a domicile be changed 
by a Beoond marriage (»ec. 16), there will be a necessary change in the domicile 
of the minor if living with the mother, Ibid. This view is however open to cri- 
ticism as this section (sec. 14) does not authorise the minor to follow the domicile 
of a parent from whom he had not derived his domicile of origin , On the other 
hand under mo. 9, the domioile of bis origin will naturally continue. Even the 
mother'* power to change the minor'* domicil? on the death of his father be con- 
ceded, still i r the mother sot* with a fraudulent motive, the infants domicile 
remains intact. Of. Douglas v. Douglas, Lit. 12 Kq 617. 

Guardian's power to change minor's domicile Doubt* have been expressed 
as to the guardian’s power in this direction, Druglas v, Douglas, L.R. 12 Eq, 617. 
But this aeotion read with leo. 9 seems to negative »ucb power ; read the oriti- 
oism in the previous paragraph. Besides, it is worthy of note that under see. 26 of 
the Guardian and Wards Act, a certificated guardian (not being the Colleotor or a 
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testamentary guardian) cannot remove the minor from the jui isdiction of the 
Court that appointed him t It ie said fchatwheie the wife aota as the guardian 
of her lunatic husband, she can alter the husband's domicile according 
to her own ohoioe, see Ha. A Jarm ( 12th Ed. ), p. 619. Bee also Dicey, 
p. 128. 

Exception: Emancipation of Minor Here is an exception to the geneial rule 
that a minor follows the domicile of his parent The exception contemplates three 
contingencies and on the happening of any one or more of them the minor 
is taken as emancipated from parental control and capable of choosing his domioile 
for himself, Cf. Bex v. Wilmemgtcn, 6 B. & Al. 526, — (l) Marriage, (2) entry into 
His Majesty's service, (3) setting up an independent business with the parent** consent , 
The theory underlying the first contingency is that upon marriage the minor 
gets a separate establishment of his own and becomes a sui juris in respect of 
his domioile. Besides in the oases of a female, marriage itself entails a change of 
domicile (see sec. 16). ft should be remembered always that if the domioile is not 
actully changed on marriage, the old domioile continues under see. 9. Service under 
ibe Government produces a similar result, only with this difference, that if the 
servioe oeases, the parental control revives. [Rex v. Rutherfield , 1 B.O. 846). 
The third oontingenoy is the starting of an independent business with the parent's 
consent , Emancipation follows this contingency as his business relatione 
demand it. Note that the first I wo contingencies are not subject to 
parental consent whereas the third oan take place only with such 
consent . 


15 . [Sue. S. 15] By marriage a woman acquires tbe 

Domicile acquired by domicile of her husband, if she bad not the same 

woman on marriage. domicil© bfifoi©. 

Domicile of Woman on Marriage ; — This section follows tbe principle of 
natural justice. The wife, havitog to live with the husband, follows his domioile, 
Warrender v. War render, 2 Cl. & Pin. 488 ; Whitcomb v. Whitcomb, 2 Curt. 86 : 
Lord Advocate v. Jaffrey , 89 L»J-P. 0.209; Dalh<msie v. McDouall, 7 Cl. & Fin. 
817. She retains her husband's domioile during her marital life, (see sec, 16 infra), 
Tbe faot that she has successfully resisted the husband's suit for restitution of 
conjugal rights does not make any difference, Yelverton v. Yelverton , 1 Sw. and Tr., 
674 ; Dolphin v Robins. 7 H LC. 890. The word 'marriage’* in the section means 
only actual and lawful marriage and does not inolude betrothal or unlawful marriage. 
The mere faot that the marriage is voidable will make no difference, so long as it 
IB not avoided , Turner ▼. Thompson, 13 P.D. 87. After a decree for divorce (divorce 
a vinculo) but not before (see Re Mackenzie v. Edward Moss, 
Effect of Divorce. i Ob 578), the wife is at liberty to select ber own 

domicile., Williams v. Darmer, 2 Bob. 605, but until she exercises ber option tbe 





wipe's Pomona mmm mabruge 


u 


domlelle continues under aeo. 18. 01. Wctfrmders cm* supra* The seme 
^Bfleot ol Judicial rule applies also So a divorce mama el thorn or judicial aepar- 
PW ° n .ation, Dolphin v. Sabins 7 H.L.Q. 890 : (Gf., Divorce Aot, IV 

of 1669, 8, 22) 7 H L Ca., p. 416 ; La Sour v. La S<ur> 1 P*D. 189 ; 9 EJX 79 ; 

Effect el separation hut not to a woman living apart from her husband by 
fey deed of agreement agreement, so that in her ease, tbs matrimonial domicile 
continues, see Warrender's case, supra ; Re DalyU Sattlmant, 20 Beav. 466. As 
to the domicile of a derserted wife, see the cases cited above ; Stathatos v. Stathatos, 
107 L.T. 692. The widow retains her marital domicile until she actually ohanges 

_ it. animo etfado* see seo, 18 and Kaihibo y* Shripat Nurshiv, 

Widow’s Domicil*. 

19 Bom. 697 ; also l Oal. 412, By remarriage she will acquire 
the domicile of her new husband, sec. 16 and Dalhousia v. McDonaU, Supra, 
Of. Salveson v. Administrator, (1927) A.C. 641. 


Migration by the widow and her change of domicile from French to British 
India does not change the character of the estate held by her, and if she does not 
adopt the Hindu law which was in force in British India, the property inherited by 
her from her husband would be held by her according to the oustomary law of French 
India, Mailathi Anni v. Stibbaraya , 24 Mad. 660. * 

N* J3. — When the marrying parties are of the same domicile, no question of 
change of domicile arises under this section. When both the marrying parties have 
an English domicile, then succession as between them with respect to their 
moveable property in India will be governed by the English law. Thus, in Miller v. 
Administrator ‘0 rural, 1 Cal 412, both the espouses being of English domicile, the 
wife’s moveables in India were held to pass to the husband by succession to the 
exclusion of the next of kin. As to how the change of domicile consequent upon the 
woman's marriage affects the question of distribution of property, see Alhmuddy v. 
Braham , 4 Oal. 140 ; Hill v. Administrator •General, 28 Oal. 606. 

16. [Sue. S. 16 ] A wife’s domicile during her marriage 
wus's domioii. during follows the domicile of her husband. 

marriage. 

Exception . — The wife’s domicile no longer follows that of her 
husband if they are separated by the sentenoe of a competent Court, 
or if the husband is undergoing a sentence of transportation. 

Tbit section .eye that the mantel domicile continues so long as the marriage 
lasts. For cases on this subjeot see notes under sec. 15 where they have been dealt 
with Jo detail.. This aeotion does not contemplate the oases where the marriage is 
terminated by deatbor divorce a vinsulo. A married woman ^migrating to Pakistan 
with her parents does not acquire a new domieite different from that of her Indian 
husband, Allah v. ■ Union of India, A.I.R. 1954 All. 466. Of. A.I.R. 196: AR. 16 ; 
A.I.B. 1963 All. 357. 

6 
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BkCiption'— Emancipation of Vife The wife’e liability to follow hw husband's 
domieils determines— -(l) il they or* teparated by the aOotenee of a competent Court) or 
(2) If ft'ha husband io undergoing a sentence of transportation. . “Separation" should 
be under the Court 'a order. It ie not neoeteary that the separation should be by 
actual divorce a Vinculo. A» a matter of faet tbie section does not contemplate an 
ended Or terminated marriage, A divorce meneaet tkoro ora jodioial separation 
(see Indian Divorce Act, IV of 1869. S. 23). is euffioient, TftUtami v. Danner, 2 fiobb. 
605 ; Djlphin v, Robins, 7 U.L O. 890, 416. The Indian law doee not reoognlee any 
Other ground of emancipation for the wife (as distinguished from the widow) except 
those mentioned here. But under the Euglieh law desertion by the hueband also 
emancipates the wife, and the then regains her former domioile, see Stathotos v. 
Stathatos, 107 L.T. 692 ; also Ogden v. Ogden, (1908) P. 46 ; De Montaign v. De 
Montnign, (1913) P. 154. 

Competent Court : — Unless the separation ie decreed by a Oompetmt Court, this 
seotion baa no application. Cf. Tollemache v, Tollemache, 1 bw. Sc Tr. 667 ; thna, 
the English Matrimonial Court refused to reoogniee a sentence of divoroe made by a 
foreign Court, in Do'phin v. Robins, 7 H L.O. 390. Of Argent v. Argent, 34 L J ■ 
P. & D. 133. 


17 . [Suo. S. 17] Save as hereinbefore otherwise provided in 
Minor's acquisition of this Part, a person cannot, during minority, ac- 

new domioile. quire a new domicile. 

There is a verbal ohanga in the section which bse been noticed in italics. We 
have already dealt with the minor’s inability to acquire a new domioile in the 
notes under see. 14, which please see et p 31, ante, and the oases cited there. 
A minor female aoquires the husband’s domicile on her marriage, tee notes at 
p, 82, ants. 

18 . [Sue. S- 18] An insane person cannot acquire a new do- 
Lunatio'n acquisition micile in any other way than by his domicile 

bt new domicile. following the domicile of another person. 

The disability of an insane person is very ranch like that of a minor, only 
With this difference that whereas the minor it under parental eontrol, no definite 
person ha* been mentioned in thie seotion as the controller of the insane’s destiny 
in the matter of domioile. The section speaks of only another person which ie 
very vague Tb* esprjsslon “another person" will inolnde the eurator or the com- 
mittee of the lunatic and in the ease of a person who is of unsound mind from 
his minority, it will imiule' hie father, see Sharpe v. Crispin, L.H. 1 P. 
* D fill 
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W. [Sac. S.19] If a person dies leafing mofeable property 
safioeubn to movnbta in India, in tbe absence of proof of anydomioile 
n indi* elsewhere, succession to tbe property is regulated 
of domicile* (LJhm! by the law of India. 

Presumption of Indian Domicile : — Under seo. 6 (2), succession to moveable 
property in this oountry is governed by tbe Ux domtotli or the law of the country 
in whioh the deceased person was domiciled. This section provides a rule of pre* 
sumption in favour of suob person’s Indian domioile in tbe absence of proa/ of any 
foreign domicile, see Bonnaud v. Emit CJiarriol , 32 Cal. f 681. But Of. De Ntcds 
v. Curlier . (1900) 2 Ob. 4J0, As in seo. 6, so in this section, succession is men* 

tioned in an unqualified way so as to include both testamentary and intestate sue- 

cession In order to attract the operation of this section tbe moveable property in 
question roust be in India, and tbe domicile of the deceased person roust 
be unknown, that is, there is no evidence of tbe person's domioile being ehewh&re* 
Tbe presumption of this section is general and arises against change of domicile 
as well. Of. Hade on v. De Beauchesne , 12 Moo P 0 286. If tbe domioile be 
known, but if tbe law of the country of domioile be unknown, consequence is tbe same. 
Or iu other words, ignorance of the lex Aomicili and that of the domioile itself 

operate alike, and being in such ignorance tbe Court will apply tbe law of its own 

forum, see Davison v. Gibson, 66 Fed. 443. Proof of tbe law of foreign domioile 
may be obtained from tbe ambassador of that foieign country. Of, Be Dormoy , 8 
Hagg, 767. The presumption raised by this section is always rebuttable and may 
be exoluded by positive proof of the foreigo domioile of tbe deceased person. 

Burden of Proof The burden nf proving a domioile elsewhere than in India 
is on the person setting up such a domioile, see Bonnaud v. Carriol * 32 Cal. 681 ; 
Belli. Kennedy, L.R. 1 So. App. 307; Bmce, v. Bruce, 1790 6 Bro. P.C. 566; 
James v. James, 98 L T. 488. If a person alleges that a man had acquired a domi- 
oile of choice he must prove that that man had that intention, Santos v. Pinto, 41 
Bom. 6b7 : 18. L.R. 715 : 86 I C. 227. 

PART III 

Marriage 

20. [Sue. S. 4] (J) No person shall, by marriage, acquire 

interest, and power. interest in tbe property of the person whom he 
not aoq aired nor io*t by or 8 he marries or become incapable of doing any 
m»mage. act in respect of his or her own property which 

he or she could have done if unmarried. 

(2) This section — 

(a) [Suo. 8. 331] shall not apply to any marriage con- 
tracted before the first day of January, 1866; 
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(6) [M&rr. Woman'* Pro. A., 8. 2] shall not. apply, 
and shall be deemed never to have applied, to any mar* 
rlage one or both of the parties to which professed at the 
time of the marriage the Hindu, Muhammadan, Bttfl* 
dhist, Sikh or Jaina religion. 

“Original Clauses 64 and J55 (that is, sees. 44 46 of the Ind. Sue. Act, 
1865) have been taken out of Original Part IV and with original clause 4 (see 4; 
formed into a new Part (now Part III) dealing with the etifeot of mi triage on rights 
of Suooeaftion."— Notes on Clauses. 

Scope of the Section : — This section does away with the common juristic theory 
that the husband and the wife are one person in law , Cf. Proby v. Proby t 6 Cal, 
867, and declares that marriage by itself will not confer any right either on the 
husband or the wife with respect to each other's property ; nor will it affect any 
of their powers of absolute control over their respective separate properties. Bo, it 
simply (as doea see. 44, post) relates to the immediate eifeot of marriage and does not 
affect the law of succession, questions about which properly arise not upon mar- 
riage, but upon dissolution of marriage by death. See 1 Hill v. Administrator - 
General , 23 Cal. 606. This section contemplates only the (negative) effect of 
marriage and nothing else. So it has been held that the section has not the effect of 
preventing the operation of a marriage-settlement restraining the wife from anti- 
cipating or alienating property settled to her separata use. as such restraint was 
created by settlement and not the marrirge, Peters v. Manuk , 22 VV.R 176: IB 
B.L.R. 888. The section is not limited to any" particular kind of property ; 
so, both moveable and immoveable properties full within its scope. The 
provisions of this section are prospective and leave unaffected the rights 

which had already accrued before the Act, Sarkies v. Pramnemoyee, 6 tal. 794. 

They declare the lex loci of the oountry as to how far marriage can posssibly affect 
the respective rights of the marrying parties as regards thoir mutual properties, 
Of. Mdler v. Administrator ‘General, 1 Cal 412. Vtde also the notes under the 
next section under the beading, “Soope of the Section." 

Where, under a will, a certain share of the testator's estate was settled 
upon his daughter (then unmarried) during "her life or for her separate use with- 
out power of anticipation" the Court held that the restraint clause must he read 
as intended to operate upon the marriage of the beneficiary, to which extent the 

restraint was valid in law, In re Ggeorge Bridge, 1.LB. (1988) 2 Cal. 238 **42 

O.W.N. 677- A. tB. 1988 Cal, 486-182 I.O. 104. 

Provisos to the Section There are two provisos: (l) The section will not 
apply to marriage# contracted before the let January. 1866 ; (2) nor does it apply, 
nor shall it be deemed to have ever applied to marrtagee, one or both of the 



8#o,9fl3 MABBIAGB 87 

partial wbareto ia or ore (on the date of marriage) a Hindu, Mahomedan, Bhuddhi»t, 
Hikh or Jain. , 

Under the first proviso marriages contracted before the 1st January, 1866, are 
exempted from the operation of this section. Therefore, snob marriages ( their 
instances now most be rare ) were governed by the Laws of England then prevailing, 
under which parties enjoyed certain rights and laboured under certain disabilities 
ib respect of their property, which we shall deal with later on. "The second proviso 
is taken from the last paragraph of sec 2 of the Married Women's Property Act, 
(ill of 1874). Tbie provision comes in appropriately here and it is proposed to 
repeal the corresponding provision in the Act in question (Aot III of 1873).'*— Notes 
on Clauses to the Bill* 

Bights and liabilities of Husband and Wife at Common Law (1) Husband : 
Prior to the English Married Women's Property Act, 1870 (83 & 34 Vic. C. 93), 
marriage vested the personal chattels of the wife i on the date of marriage ) in the 
husband and gave him the right to reduoe into possession tbe wife's outstanding 
personal ohoees in action. ( See Wilkinson v. Charlesworth , 10 Bear. 824, qr the 
money in the hands of third persons appropriated to the use of the wife, Fleet v. 
Perrins , L.R. 4 Q B. 500 ; or the hills and promissory notes, Hart v. Stephens^ 6 Q.B. 
937. As to wife’s real estate, the husband acquired, during the marriage, a freehold 
interest for the joint lives of both, with the right of alienation at pleasure and with- 
out his wife's co-operation ; thus marriage operated as a gift of the wife’s property 
to the husband and was thus a mode of acquisition of property. Subsequently, 
the Married Women's Property Act, 1870. introduced certain changes, ( details 
whereof cannot possibly be given here ). enlarging the powers and^the rights of the 
wife and relieving the husband of his liabilities in respect of his wife’s debts. 
The Indian Married Women’s Property Aot, (III of 1874) has made provisions whioh 
are very much like to the English Act, and it will repay one’s troubles to peruse 
them. This Aot applies to persons having an English or Indian domicile, Allumuddy 
v. Braham, 4 Cal. 140, but not to Hindus, see seo. 2 of the Aot, and Oriental 6.L. 
Assurance v. Amiraju, 85 Mad. 162 ; Shaukns v. Umabai , 87 Bom. 471. (2) Wife : 
She was never interested in the husband’s property, except that she was entitled 
to some dower in the event of her surviving her husband, which prior to the Dower 
Act, 1838, (3 and 4 Will. IV, C. 105). was an indefeasible charge on bis estate. She 
could not aoquire any legal right to personal property during her coverture, Marriage 
extinguished all contraota between husband and wife, She oould not sue the 
husband for her goods ; nor could she sue any body in her own name * Contracts of 
married women were void against them. She could make no valid will, though she 
cpuld dispose of some of her personal properties with the husband e consent. These 
were ‘choaes in action not reduced into possession." The wife had a very important 

’These disabilities were subsequently removed by the Married Women*! 
Property Act, 1870* 
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power which was the brightest redeeming feature of her position ; she could by * *y 
of settlement vest her properties in trustees for her benefit, and thereby defeat the 
husband's rights* 

N. B. As to the rights of succession and administration as between them, 
See the following sections, 86, 998, 819 (a) and (e), infra . 

Effect of this Section : — Ifc giyes tbs right of ownership to a married woman 
which she did not possess under the English Common Law that applied in this 
country before the passing of the lod. Succession Act, Or, in other words, it has 
kept in tact the right of a femme role, (an unmarried woman). Tbe absolute right 
of such femme to acquire, hold and dispose of property was conceded even by 
the laws of England. 

This seotion kept the rights of the wife in taot but does not say anything 
about ber husband’s liabilities for her debts. 8o the result was that whereas the 
wife enjoyed tbe benefit of it, she suffered no disadvantage and this position led 
to the passing of tbe Married Women‘s Pioperty Act, 1874, relieving tbe hus- 
band of his liabilities for the wife’s debts. But between the date of this Act and 
1674 tbe anomalous position continued ; for instance, see tbe case of Petefs v. 
A fanuk. 22 W.B. 176S 18 B.L.K. 883. At this distant date this anomaly has 
no practical importance and therefore no attraction for us. 

One effect of the section is the modification it introduces in the mle of the 
Wife's cost in Divorce English law, often applied in this country ; m ft divorce pro- 
Deeding the husband is liable to deposit in Ootirt the estirnstrd 
costs of the wife in it. This rult was based upon the theory that upon mairiage 
tbe wife btcaoie destitute of ber properties (which vested in the husband) and that 
no right thinking Englishman could bear the idea that his wife should be deprived 
of tbe means of defending herself. But under this section marriage involving no 
loss of proprietory rights, that rule of English law now ought to be sparingly used. 
So it has been held that in a suit for judioial separation between persons subject 
to this Act, tbe Court will not, except under special otroim'tanees, order the huB- 
band to give security for his wife's cost; Ptoby v Pnby , 6 Cal. 867. Hee also 
Bilan v Wiiham, 7 O.W N. 666, Cf. also Mil e v. Milne. 40 L.J.P, and M. 18 ; 
Wells v. Wells & Cotton , 83 L.J.P. and M. 72. Subject to this above modification, 
tbe old English rule about the husbands liability to pay the wife's costs still holds 
good, Beatrice Alice v, Philip , 24 C,LJ»226 (238-84) and tbe oases oited therein 
at p. 334. A wife without property is entitled to suob costs even when she herself 
seeks divorce. Natch v. Natch , 9 Mad. 12. Other considerations also have at 
times induced the Court to uphold the justice of the rule that obliges the husband 
to pay tbe wife's cost, see Young v. Young 28 Cal. 916 ; Jone* v. Jones, (1892), 
L.B 2 P. and P 4 881 ; Brown v Ackroyd , (1866) 6 K« and B. 819. In Natal v. 
Natal , 9 Mad. 13, Handley J. thus observes ' she is not certainly, unless aba 
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h»i property, ill a po»itioti to meet her huebxod cm equal term* end ie therefore 
hkely to be et a diead rentage end thl» inequality between the contending partiee ife 
the reaeon for the praotioe in question/' 

, IMeabtlity of* Married Woman under this Act NotwithiUnding the enlarge- 
ment of her righta hereby, there are atilt eertain disabilities attaching to her, 
fyen ifehebe appointed an executrix in some will: she on n not obtain grant of 
Probate (or of Letter* of Administration) without the preriooa consent of her husband. 
See eeee. 9-23 and 288 infra. Such disability does not attaeb to Hindu, Moslem, 
Bbuddbiat, Sikh or Jaina married woman or to an ‘exempted person,’’ under a. 
3; Ibid. 

21. [Sac, 8. 44] If a person whose domicile ie not in 
J t India marries in India a person whose domicile 
tween peraon domiciled is m India, neither party acquires by tbe 

to^indla not domicil ® d marriage any rights in respect of any pfoperty 
ln a 1% of the other party not comprised in a settlement 

made previous to the marriage, which lie or she vftmld not 

acquire thereby if both were domiciled in India at the time of the 
marriage. 

Scope of the Section '• — Whereas sec 20 lays down a general rule as to tbs 
effect of marriage in respect of moveable property where both the married persons 
have an Indian domicile, this section lays dowu a special rule to govern the parti- 
cular oast in which only one party has an Indian domicile, see Miller v. Adminis* 
trator*Qeneral f 1 Oal. 412. it should be seen that both this section and the preceding 
one only deal with the question of the immediate effect of marriage and do not raise 
question about, or affect the law of succession, see Hill v. Administrator- Qtneral, 
2d Cal. 606 and the notes under the previous sections under the heading 'Scope 
of the section/' This section will not apply unless the marring* takes place in 
British India . "Any property*' implies that the obaiaeter of the property (move* 
able or immoveable) makes no difference The section leaves unaffected the 
rights of the parties to make any arrangement (inconsistent with this section) 
about their properties by means of a settlement. This section ie in foot a modi* 
fixation of and ati enerosobment upon the jus gentium or oommon law of nations 
as will appear from the observation or Merkby J in Miller's case (1 Cal, 412), 
cited above, as also at p. 40, post. 

Object of the Section :-*-Ia to avoid as far as practicable the t>vil of subjecting 
different kinds of property to different rules of devolution. For instances, a man 
with Hnglieh domicile marries wlftdfa a woman of Indian domicile posaeaelng move- 
able and immoveable properties Now upon marriage the woman acquiree the 
Mtrglisb domicile of her husband (tee. 16), therefore, the consequence will be that the 
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situs ol the moveables will be shifted to England, and the English law which impose 
certain disabilities on the woman will apply, Of. Killer’s case, infra. 

Contrast between Sec. 20 and Sec. 21 Under Sdo. 20, both the married persons 
are of J[ndlan domicile, and their rights as to moveables and immoveables are subject to 
the territorial law of India* But Under sec. £1, only one of the marrying parties being 
of Indian domicile, a obange of domicile may result ou either side in consequence 
of the marriage subjecting the parties* moveables to an uncertain course of devolution 
according as their situs is shifted to this or the foreign country. This state of 
things will follow from the general law of domicile which iB of universal *ppli- 
cafcion, but this seotion averts this unhappy oonBequenoe of the general law of 
domicile by enacting a rule which renderB marriage altogether ineffective for al- 
tering the parties' rights, bo Markby J. thus observes in Mtller v. Admxnis* 
tra'or-General 1 Cal. 412 "To that extent the jus gentium , or common law of 
nations, has been set aside or modified From this point of view it is easy to see 
why sec 4 (now sec. 20) and sec. 44 (now see. 21) are kept apart, The two 
sections deal with different subjects The former declares the geneial lex loci of 
India ; the second layB down a special rule in a particular oase.’ 

Miller v, Administrator General, 1 Cal. 412 : H. M. and C. (a widow), both 
with English domicile, got married in April, 1866. After marriage, C. inherited 
as next-of-kin, a share in moveable properties of her sou by a former marriage, 
hut this share was not reduced into possession during her life, she dying in 1872 
leaving H, M. (husband) and without any linral descendants. The Court main- 
tained that the English law applied to the case and under that law the husband was 
entitled to the entire property. 

Hill v. Administrator General, 23 Cal. 606 :-a person with an English domi- 
cile married a wife of Indian domicile. On the death of the wife the husband was 
held entitled to inherit the whole of her moveable propertw to the exclusion of the 
next*of-kin. 

When it does not apply : — This section does not apply to any will made or 
intestacy occurring before the 1st January, 1866 or to intestate or testamentary sue- 
cession to tho property of any Hindu. Mahomed an, Buddhist, Sikh or Jaina, see 
see, 22 (2). 


22. [Sue. S 45] (I) The property of a minor may be settled 
...... in contemplation of marriage, provided the settle- 

property fn oantempi*- ment is made by the minor with the approbation 
tion of marriage. 0 f jjjg minor’s father, or, if the father is dead 

or absent from India, with the approbation of the High 
Court. 
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(2) [Suo, S. 381] Nothin* in this section or in section 21 
shell apply to any will madeor intestacy occurring before the first 
d&y of January, 1868, ot to intestate or teBtameotwy fuwwiou 
to the property of my Hiftdft, Muhammadan, B«ddbiat, Sikh of 
Jaina. 

Source ot Section Tbia section is taken from the Infant Settlement* Act, 
1888 (18 and 19 Vie. 0. 43) tinder which an infant, not trader 20, if a male* 
and not under 17, if a female, can, in contemplation of marriage make a valid 
aotlement of property (whether reel or personal)# with the sanation of the Chancery 
Division of tbe High Court, Was, R. P. 289 (2Qtb Ed*}» 

Nature of the Section : — This is an enabling section. As to the reason why fcWa 
section was enacted as an enabling section, see Sir WbifceJy Stokes observation 
(Stokes 24) cited in Majumdar’s Succession at p. 100. 

Approbation -—Under this section the intended settlement oat* be made with 
the approbation of the minor’s father, or if he is oead or absent from India* 
with that of the High Court. 

Procedure ; — Appiobation should be obtained by means of affl application to 
the High Court on its Original 8ide 

Proviso :-This ssotion dees not apply to (1) a will made or intestacy occurring 
before tbe 1st January. 1866 or to (2) intestate or testamentary succession to tbe 
pioperty of any Hindu, Muhammadan, Buddhist, Sikh or Jains. 


PART IV. 

Of Consanguinity. 


"Pori JV, Glaum 23 to 2$ - We have taken tbe clauses relating to consangui- 
nity from original Part III ( intestate succession ) and formed them into a separate 
Part, new Fait IV* as in Aot X of 1865. The opemtion of them clauses ts not limited 
to cases of intestate succession lf — Notes on Glauses. In this Chanter dealing with 
consanguinity there Is no mention of adoption as creating any kind of relationship 
whatsoever, Bomba Ka*an Singh v. Jogindra Chandra* I L B. (1940) All. 100 — 1940 
A L.J, l-A.Ltt. 1940 All. 134-187 1,0. 170. 


23 , 


[Sue. S. 331 and Parai Intee. Sue. S. 8 ] Nothing m this 
Part shall apply to any will made or intestacy 
Application of Part ooourring before the first day of January, 1866, 

or to intestate or testamentary succession to the property of any 
Hindu, Muhammadan, Buddhist, Sikh, Jaina or Pam. 


6 
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stius of the moveables will be shifted to England, and the English lew which ianppeee 
certain disabilities on the woman will apply. Of* AWtor'e case, tnfra. 

Contrast between Sec. 20 and Sec. 21 Under Bdo. 20. both the married persona 
are of Indian domioile, and their rights as to moveables and immoveables are subject to 
the territorial law of India. But under sec. 21, only one of the marrying parties being 
of Indian domiciles a change of domioile may result on either side in oopsequenee 
of the marriage subjecting the parties' moveablss to an unoertain oourse of devolution 
according as their situs is shifted to this or the foreign country* This state of 
things will follow from the general law of domicile which ib of universal appli- 
cation, but this section averts this unhappy oonsequenee of the general law of 
domicile by enacting a rule which renders marriage altogether ineffective for al- 
tering the parties' rights, bo Markby J* thus observes in Mtller v. Aamtnis* 
tra'or-General, 1 Cal. 412 "Tp that extent the jus gentium , or common* law of 
nations, has been set aside or modified From this point of view it iB easy to see 
why seo 4 (now sec. 20) and sec. 44 (now seo. 21) are kept apart, The two 
sections deal with different subjects The former deolares the genet al Zen? loci of 
India ; the second lays down a special rule in a particular case." 

Miller v. Administrator General, l Cal. 412 : H. M. and C. (a widow), both 
with English domioile, got married in April, 1866 After marriage, C. inherited 
aa next-of-kin, a share in moveable properties of her son by a former marriage, 
but this share was not reduced into possession during her life, she dying in 1872 
leaving H. M. (husband) and without any lineal descendants, The Court muin- 
fcained that the English law applied to the case and under that law the husband was 
entitled to the entire property. 

Hill v. Administrator General, 28 Cal. 606 a person with an English domi- 
cile married a wife of Indian domicile* On the death of the wife the husband was 
held entitled to inherit the whole of her moveable propertw to the exclusion of the 
next*of-kin. 

When it does not apply : — Thia section does not apply to any will made or 
intestacy occurring before the let January, 1866 or to intestate or testamentary suc- 
cession to tbo property of any Hindu. Mahometan, Buddhist, Sikh or Jaina f tee 
iso* 22 (2). 

22. [Suo. 8 45] ( 1 ) The property of a minor may be settled 
Settlement of minor*. io contemplation of marriage, provided the settle- 
propwty iaeontempia. ment it made by the minor with the approbation 
two of marriage. 0 f the minor's father, or, if the father is dead 

or absent from India, with the approbation of the High 
Court. 
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II 


(J0) [Sue, S. 881] Nothing in this section Of in section 21 
shall apply to any will made or intesteey oooarring before the first 
day of January, 1866, or to intestate or testamentary succession 
to the property of any Hindu, Muhammadan, Buddhist, Sikh or 
Jaina. 

Source of graft! on This section it taken from tb« Infant Battlements Act, 
1855 (18 and 19 Vlo. 0. 49) under which an infant, not under 20, if a male, 
and not under 17. if a female, can, in contemplation of mm ring® make a valid 
setlement of property (whether real or personal)* with the sanction of the Chancery 
Division of the High Court. Wms. R. P. 289 (20th Ed.)* 

Nature of the Section This is an enabling section* As to the reason why this 
section was enacted as an enabling section, see Sir Wbitely Stoke's observation 
(Stokes 24) oited in Majumdar’s Succession at p. 100. 

Approbation* — Under this section the intended settlement can be made with 
the approbation of the minor’s father, or if be is need or absent from India, 
with that of the High Court. 

Procedure Approbation should be obtained by means of an application to 
the High Court on its Original Bide 

Proviso :-lbis section dees not apply to (1) a will made or intestacy occurring 
before the 1st January, 1866 or to (2) intestate or testamentary succession to the 
pioperty of any Hindu, Muhammadan, Buddhist, Sikh or Jaina. 


PART IV. 

Op Consanguinity. 


'Tart IV, Glaum 23 to 28 — We have taken the clauses relating to consangui- 
nity from original Part 111 ( intestate succession ) and formed them into a separata 
Part, new Pai t IV, as in Act X of 1866, The operation of thm clauses ts not United 
to cam of intestate memstou ’’—Notts on Clauses. In this Chapter dealing with 
consanguinity there is no mention of adoption as cresting sny kind of relationship 
whatsoever, Eambt ? Kwan Singh v. Jogmdra Chandra* LL.R* (1940) AH. 100 — 1940 
A JLJ, 1- A.I.K. 1940 All. 134-187 I.C. 170. 


23. [Suo. 8. 831 and Parsi lutes. Sue. S. 8 ] Nothing in this 
Part shall apply to auy will made or intestacy 
occurring before the first day of Januaiy, 1866, 
or to intestate or testamentary succession to the property of any 
Hindu, Muhammadan, Buddhist, Sikh, Jaina or Parti* 


Application of Part 


6 
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This Part wtylnot apply to ajpy will mads or intestacy oceurrinfc before the let 
January, 18)66* hr to intqstafce qr testamentary succession to the property of a Hindu, 
\mbammadan, Buddhist, fcikb, Jaina 01 Farsi. For the Exemption of the Persia, and 
fykh* kM spp/8 of jthe^Pfrai Intestate Bucoeasion Aot, [XXI of 1865) and as regards 
others, see notes under sec. 4, supra, and the Notes on Clauses to the Bill. 

» • 24 . . { Buq. 8. 20 ] Kindred, or consanguinity is the oonnee- 

L. M , _ tion or relation of persons descended from the same 

Kindred or consanguinity ^ 

sjbook or common ancestor. 

Stud red or Consanguinity : — t Ib the oonneotion or relation of persona descen- 
ded from the same stock 6r Common ancestor. It is opposed to relations by affinity 
which implies connection through marriage, for instanoe, the husband, wife,, step- 
haoiher or motber-in^aw ; see the notes under the heading "Neit-of-Kin 1 * below. 
This Aot will not recognise a kindred unless arising from lawful wedlock, Smith 
v Massy, 30 Bom, 500 Consanguinity is either lineal (sec. 26) or 0 >llattra1 (sec. 
‘26). “Collaterals agree with the lineal in thia that they descend from the same stock 
or abcestor, but differ in this that they do not descend from the other,*' Bender- 
son's Bud (4th Md ), p 30- This section will not apply to the Hindus, see sec. 
23, supra . Bo the term “kindred” under the Hindu Law will not have the same 
meaning attached to it as is given heie, Dsnesh Chandia v Btiaj Kamtnt , 16 
0 W.N 945 (960), but will ino'ude a 1 elation through mairiage: Ibid. 

N w xt of Kin : — Are persons standing nearest in blood-ielationship to the pro- 
pOMitus m an ascending or descending line, Holton v. Fooler, 8 Cb. 606; Haris v. 
Nqu’toq, LJ. Ch 299; Ehn&ly v Youm t 2M and K. 780 ; Witty v Qanglw, 
10 Cr. and P 2 ' 6, Cf. secs. 93 and 236, post. “Next-of-Kin” and “kindied*' 
are used ns synonymous terms ; the term “Kindred*’ ordinarily means 
a man related by blood, Wuis. 881 ( 10th Ed ). Next-of-kin ' does not 
iuclude a i elation br affinity, so it has been said that the husband and the 
wife aie not next-of-kin, Milno v. Gilleit , 2 1) M. and G 716; Scott v. Leah , 
(1888) VV N 179; Watt v. Watt, 8 Ves. ^44; Carnck v Lot d Camden, 14 Ves. 
876. In re Fttzerald, 68 L.J Oh. 662 * no person can take as uexfc-of-km unless 
foe has blood lelationship with the deceased ; so a mother-in-law or a step-mother 
cannot take as suoh, Rutland v Rutland , 2 P W 216 The expression “next-of-kin 
tfimijhcittr” in a will or a settlement is confined to the nearest in blood to the de- 
ceased, HaHon v. Fester, supra; read also Ram Bam v Iudrant , 1942 O.W.N. 
46S«*AT.K. 1942 Oudh,' 610-206 I.C 861. Under sec. 93, a bequest to a next- 
of-kin is distributed as in a case of intestacy. The Aot only contemplates those re- 
lationships which the law recognises, that is to say, those springing from a lawful 
wedlock Smith v. Massy, 80 Bom. 600; Sophia Shn v. Mai ia David, 12 Bur. 
b T 48 : 10 L B.ft. 77 : 61 LO. 642. 

Adoption In Part IV which deals with consanguinity, there is no men- 
tion of adoption as creating wt kind of relationship. Therefore, any custom of 
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adoption^ which might have prevailed among the people of a Biktreonvsrt'fco Cbrie- 
tieuity, prior to his conversion. will no* «ny more regu'ate vb»«iJ*of saeseusfon 
to the property of suoli oonvert in derogation of tb* provision » of this Aot, Bam' 
for Karon Singh v. Jogindra Chandra, I.L.li. (I04o) All. 100—1940 A.L.J. 1“ A.I.B. 
1940 Alt. 184-1871.0., 170. Comp. Ma Shin v Ma Alima. 19 Hang. 184 -A. 13. 
1184 Bang. 72-140 1 0. 1148. 

15. [Sue. S. 21] (i) Lineal consanguinity is that whack s*b- 
aists between two persons, one of whom is descau- 
ne* oonsangumi y. ^ j Q ft d£ reo t ii ue from the other, as between a 

man and his father, grandfather and great-grandfather, .antkso up- 
wards in the direct ascending line ; or between a man and his son, 
grandson, great-grandson and so- downwasds in tbadiract descending 
line. 


(2) Every generation constitutes a degree, 1 either^ iascendia g 
or descending. 

9 

(<?) A person's father is related to him in the first degree, and 
so likewise is his son ; bis grand-father and grandson in 'the second 
degree ; his great-grandfather and great-grandson in the third dtgres, 
and so on. 

Soures:— The section it taken from 2 Blseketome’s Com* 909 ‘fifth BA ), 

Lineal Consanguinity It means tho rsietiowebip that subsists 
persons in s direct-line of succession as between grandfather, fathei.son, grand- 
eon and eo on. It falls etriotly within the definition of vtnculum pnsonaium ab codim 
sttpits dtscBndmtmm, since lineal relatione are snob ee deaoend from one another 
end both, of course, from the same common ancestor, 2 Black. Commentaries. 
903 (19th Ed.). Lines! consanguinity and oallateral consanguinity are alike in this 
that they deoend from the same stock or ancestor but they differ in ibis reaped that 
if the line of docent be drawn, it will not be a right, line in the ease of collaterals 
as it will be in the other esse. Fids also tbs notes under the preceding section. 
The phrase "lineal descendant" means only descendant bom in lawful wedlook, 
Snphta BUn v. Maria David, 12 Bur. L.T. 48 : 10 L.B.B. 77 : 61 1,C< 642 ; 
Smth v. Massy, supra. 

flesupu fctiau at Degree!— -In cam puling the degree of relationship, every 
generation (either ascending or descending) is taken as use degree (sub-aeo- 2). 
Thus, father and son are relations of the firet degiee, grandfather and grandson 
sre thole of the second, great-grandfather and grandson are of tb# third and ao 
on ; sea sub-sso. (8). 
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24. [Sue. S. 22] (1) Collateral consanguinity is that whiuh 
Oou^teiai oowMDgnm- subsists between two persons who aie descended 
from the same stock or anoestor, but neither of 
whom is descended in a direct line from the other. 

(#) For the purpose of ascertaining in what degree of kindred 
any collateral relative Btands to a person deceased, it is necessary 
to reckon upwards from the person deceased to the common stock and 
then downwards to the collateral relative, a degree being allowed 
for each person, both ascending and descending. 

Scram >- It is taken from Blaokstone's Com., pp. 208-04. 

Snb.see 1 : Collateral Consanguinity •_ I* that which subsists betwsen two 
persons who are descended from the same stock or ancestor, but neither of whom 
is descended in a direct line from the other Or, in other words, collaterals are 
relations descended from a oomihon stock or anoestor, but not from each other, 
as the issue of two sons Belations of illegitimate birth do not count, Smith v. 
Massy , 80 Bom. 500 , Da Mollo v. Broughton, 11 B.L.R. Ap. 6. 

Sub.aee, 2 : Computation of Degree The mode of computation of degree in the 
eollateraljine is the same as that of the English Law. In reckoning we are to 
go upwards from tbs propositus to the common stock and then downwards to the 
collateral relation in question, a degree being allowed for each person (both as- 
cending or descending). Or, in other words, we are to tra**e the succession* from the 
propositus to the collate! al via the common ancestor and take the sum total of the 
degrees in both the lines to the common ancestor. Cf, M*ntney v. Petty, cited in 
Henderson's Mic. at p. 81. 

Difference between Lineals and Collatsrals — Vide notes under secs. 24 and 25. 

27. [Sue. S. 23] For the purpose of succession, theie is no 

Persons held for pur- distinction — 
pose of succession to be 
similarly related to de- 
ceased. 

(a) between those who are related to a person deceased 

through his father, and those who are related to him 
through bis mother ; or 

(b) between those who are related to a person deceased by 

the full blood, and those who are related to him by 
the half blood ; or 

(c) between those who were actually born in th* lifetime 

of a person deceased and those who at the dell of his 



flag* 28] 


mm OP COMPUTING 


45 


death were only conceived in the womb, bnt who 
have been subsequently bom alive. 

Analogous Law .—English Statute# of Distribution, 88 and 28 Oar. II. C. 10 
and l Jam. It 0. 17. which however relate only to personal property. 

Principle of the Section For the purpose of Succession the Act makes no 
distinction between. (01. a) paternal and maternal relation. fOl. b) full blood and 
half-blood, (Cl. o) a child aetually borne or one in the womb. For the purpose 
of sueeesftion no distinction is also made between moveable or immoveable 
property. 

Half Blood ; — For the purpose of succession this section makes no distinction 
between half-blood and full blood. The half-blood therefore ie entitled to adminis- 
tration as well as the full, and the brother of the half-blood will exclude the uncle 
of the full blood, Collingwood v Pace , 1 Ventr. 424. Similarly the sister of the 
half-blood and the brother of the full blood are alike entitled to administration, 
Brown v. Wood , Alleyn, 86, Wms. On Executors , 10th J<d 359,868. Brothers and 
sisters of the half-blood of an intestate are equally entitled with brothers and siatera 
of the whole blood to share with their mother aftei the death of the intestate s 
father, where the intestate dies without wife or children, Jessop v. Watson, 1 My. 
and E 665 The relationship is always calculated on the strength of blood 
and not on affinity, so the widow or widower of a blood relation is not taken into 
consideration, Wms On Excutor 10th Ed p. 881. 

Child Enventre 8a mere ; — That is, a obild in the womb, for the purposes of 
succession, is on the same footing as a child actually born. Doe v Ch rle, 2 H. B1 
390 ; Rawltns v. Rawlins, 2 Cox 425 ; Tracer v. Butts, 1 Sim. and Stu 18 ; 
Pfaice v Carrington L.B. 8 Ch. 969. For the oase of a posthumous obild, see 
Burnett v, Thatm , 1 Vea Ben. 156. The above doctrine placing a child in the 
womb on the same footing as a child in existence is of general application, whether 
it be advantageous or disadvantageous to the obild, Wtlmet's Trust, (1903) 1 Ch. 
874 (868). 

Illegitimate Qhtld In this section as in the preceding ones* snob a relation 
has no place, see Smith v. Massy . 30 Bom. 500 ; De Molio v, Broughton , 11 BJ*B. 
* p. 6; Be Sarah Beta, 58 Cal. 761-A.i.B. 1981 Cal 560-184 J.C. 443; Cyril* 
v. J.p. Attaides, 1940 Bang h B. 654. Vide also the notes under aecs. 24, 25 
and 26. supra . 

28. [Sue. S. 24] Degree of kindred are computed in ike 
Mod* of computing oi manner set forth in the table of kindred *et ovt 
degree, oi k. ad red. , n Schedule L 
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Therefor® this Park is partially applicable to the Parsis, "Any other law'* in sub-sec. 
(2) will include Punjab Laws Act. (see A.l.R, 1966 H.P, 17). Therefore, so far as 
that Stake is concerned, it will be possible for an Indian Christian there to make a 
▼alid adoption so as to alter the rule of succession laid down in this Aot, Sohonlal 
v. Makutn , A.l.R. 1929 Lah. 230 — 116 I. C. 808, Rut see Bambir Karan Singhv* 
Jogtndr* Chandra , I.L R. (1940) Alb IG0-1940 A,L J. 1-A l.R. 1940 All. 184-187 
I.O. 170, cited under the next heading. Tbe words within quotation would save the 
customary laws of the Garos. Nabujan v, jPaushmoni, (64 O.W.N. Patfc II) 2 DJt 14. 

Hindu Convert to Christianity : — This Part will apply to succession to the 
estate of a Hindu convert to Christianity whe dies a Christian and intestate, finch 
a person cannot elect to oontinue to he governed by Hindu law in matters of 

succession, Kamawati v Digbjot , 48 1. A. 381: 48 AH* 626-26 O.W N. 490-42 

ML J. 87-16 L. W. 1-1922 M.W N. 386-24 Botn. L R. 626-AIR. 1922 
P.0 14-64 1.0 669 (PO); Dwnrkanath v. Raj Bant 8 O.W N. 
1198-Al.tt. 1932 Oudh, 85-184 1 0. 872. The rule of succession in relation 
to tbe estate of a deceased Sikh convert to Chiistianity will be as piovided for in this 
Aot. The practice or custom of adoption prevailing in the locality is of no avail in 
that respect. In the absence of anything to show that tbe convmt intended to 
retain the ouetom of adoption prevailing in bis community before his oonveision, 
succession to his estate would be governed by the provisions of this Act and not by 
any such custom, nor by sec 6 of the Punjab I aws Act Bambir Karan 8t?iqh 
v. Jogindra Chandra, I L R. (1940) All 100=1940 A J 1-AIR. 1940 All. 
134-187 I.O. 170. Bmiilaily boo 13 of the Burma Laws Act has been held 
not to apply to Borman Christians and an adopted child is not an heir to tbe estate 

of an adoptive parent dying a Christian. Cyril v J D Attar dee 1940 Rang L K. 

654. The mere fact that a Hindu convert to Christianity made a declaration that 
he had become a re-oonvert to Hinduism was inadequate to make him a Hindu 
again or to make Hindu law applicable to him, Rumaya v Josephine Ettzabelh , 44 
L W. 864- A I.R 1937 Mad. 172-167 I 0. 48b 

Jewish Community in Calcutta :* -The members of the Jewish community in 
Oaloutta are governed by Part V of the Act, A community cannot assert that 
tbe English law on its introduction by the Charter of 1726 was inapplicable to 
it limply by showing that it had prior to the date of the said Charter its own law 
differing from English law. If it wants to get out of English law, the community 
claiming exemption will have to show that English law in based on, or presupposes, 
social or political conditions peculiar to the country of its origin, In re Sarah Ezra , 
68 Gal. 761** A.Lfi. 1981 Cal. 660- 134 1 0. 443. 

30. [Suo. S. 25] A person is deemed to die intestate in res- 

a, to what property P 0ot °* projwity of which he has not made a 
de<m*ed considered to testa rtientary disposition which is capable of taking 

have died intestate. 



tMWl INTBST3ADT *# 

JUu$truti 0 H$ f , 

(») A has left no will* He baa died inteetate in respect of the whole of 
hie promt?. 

(ii) A hat left a will, whereby he baa appointed B bis mentor ; but ll>e 
will contains no other provision!. A baa died intestate in respect of the distri- 
bution of hia property. 

(««) A has bequeathed bis whole property for an illegal purpoee* Abas 
died intestate iu respect of the distribution of bit property* 

(tp) A haft bequeathed 1,000 rupees to B and 1,060 rupees to the eldest 
eon of 0, and baa made no other bequest ; and baa died leasing tbe eton of 2,000 
rupees and no other property. 0 died before A without basing ever hud a son, 
A has died intestate in respect of tbe distribution of 1,060 rupees* 

Application of the Bastion : — This section applies to the Parsis, vide notes 
under Bee* 29 (2) and Er^sha Katkhasru's case, below, but not to the Hindu* 
etc , vide notes to sec, 29 (l), supra. 

Its Elect .—The effect of ibis section is not to destroy tbe rul* of survivor- 
ehip any more than it extends right on intestacy to property io whioh the intes- 
tate had only a life-estate, Francis Ohos il v. Qabriel Ohosal , 31 Bom. 26 (32). 
Of. Tsllis v. Saldanha , 10 Mad. 69. 

Intestacy : — A man is said to die intestate when he has not made a testamen- 
tary disposition which is capable of taking effect. Intestacy may be, (1 ) total, 
or (2) partial , Total intestacy takes place, -“(a) when tbe man dies without 
lsaving any will, (b) when he leaves a will# but the will is incapable of taking effect 
for the various reasons mentioned in tbe next paragraph* Partial intestaoy takes 
place where a part only of tbe beneficial interest is disposed of. e.g. when some of 
the properties of the testator are excluded from the will. Of. Be Cameron , 26 Cb* D. 
19 ; Be Skeits, (1986) ch. 683 ; Talbot v. Tevers, L.R. 20 Bq. 255 ; Be Travis , 1900, 
2 Cb. 641 ; or when the will is restricted only to some particular interest Thus, 
a testator creates a life-estate and leaves the remainder undisposed of ; this is 
partial intestacy and he cannot be said to die intestate as regards the remainder, 
Of, Mahim Chandra v. Sarajubala , 9 O.LJ. 676 (a case of Hindus), Where a 
testator makes a will with respect to a part of bis property, there is intestacy in 
relation to bis other property and his executor will not be his representative in 
respect of the same* Of. Nathu Bam v. Alliance Bank A. I.H. 1929 Lab. 646*116 
IQ. 668. As to the practice of the Bombay High Court when intestacy is 
eoptsiited in a proceeding on an originating summons, see Borma$ji v. D)tan hat* 
31 Bom* L H. 511-AJ.R, 1929 Bom. 289. 

7 
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Capable of taking effect -A men may leave a will still there may be intestacy* 
aa the ’will may fail and be incapable of taking effect for various reasons ; (a) the 
will may turn out invalid by reason of some informality, such as want of proper 
attestation, or by reason of illegality, Erasha Kaikhasru v. Jerbai t 4 Bom, 637 ; 
Stmsankara Pillai v. Subramania, 81 Mad 617 ; Tagore v Tagore, 18 W.K. 
358: 8 B.L.B. 877. (6) The will may become inoperative, for instance, where 

the sole legatee and the sole exeoOtor predeceases the testator, Be Ford , (1908) 
1 Oh t 918; Be Cuffa, (1909) 2 Cb , 600 or if it becomes inoperative by reason 
of revocation. \N,B. — Where the legatees predecease the testator there is intea* 
taoy aa to the beneficial interest but not as to the legal estate]. 

Where a Parsi left a will ^directing that neither hia widow nor his 
daughter should take any interest but his property should go to a brother; 
the brother predeceased him ; Held, (i) the testator died intestate not having 
left a will capable of taking effect, (ii) the use of a negative word, unaccompanied 
by any effective disposition of property could not exolude his widow or daughter 
from succession, Era ska Kaikhasru v. Jerbai. 4 Bom. 687 .* Again, where a testator 
devised his property to his daughters in equal shares and provided for a gift over in 
favour of the daughter’s son. and the gift over failed for want of a daughter’s 
son to take the bsquest, intestacy resulted and the heirs took the propety, Pyari Lai 
Mallick v. Jugal Kishore Mullick, 66 Oal. 244- A I.K. 1929 Cal. 425-113 I.O. 366. 

Intestate in Deed : — A man is said to die intestate in deed when be has 
made no will or if he has made any will at all, the same baB become entirely 
inoperative at the time of his death, see Re Ford . supra [affirmed in (1902) 2 
Oh. 605, O A.J. 

Intestate in Law : — He is said to die intestate in law, where he dies leaving 
a will but without appointing an executor, or where the exeoutor appointed by 
him fails, Williams On Executors (10th Ed.) 370. 

CHAPTER IL 

Rules in cases of Intestates othek than Pabsis. 

31, [Parsi Sue. 8. 8] . Nothing in this Chapter shall apply to 

Chapter not to apply Parsis. 
to Parsis. 

Vide seo. 8 of the Parsi Intestate Succession Aot (XXl of 1166) quoted at 
P , 47. ante es veil the notes thereunder, 

32. {Sue. S. 26] The property ■ of an intsetate devolves upon 
Devolution of each the wife or husband, or upon those who are of the 

property . kiuclted of the deceased, in the older and accord* 

ing to the rules herein after contained in this Chapter. 
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Explanation , — A widow id not entitled to tlie pmiBioa hewby 
made for her if, by a vfiiid dobtract iifade before her niftrriejge, 
ehe haa been excluded from her distributive ehare of her husband's 
estate. 

8eop» of the Section -Tbie* Motion makes prbvfslon for the devolution of the 
property of an intestate upon Wife (or husband) and the kindred. The order of 
devolution Maid down in the* subsequent sections of thte Chapter. The section 
further provides (in the lilt plan a fcion) that the wife roay be excluded from her share 
in her husband’s estate by means of a settlement before marriage. 

Sonree of the Section The rule regulating the devolution and distribution 
of the intestate's property are taken from those contained in the English Hiatute 
of Distributions (2*2 and 23 Oar. IT* C. 10) as modified by the Intestates’ Estates 
Act (53 and fi4 Viet., 0. 2iJ) legarding an intestate's personal property. But to 
India these rules are applied to both the kinds of property, moveable and 
immoveable. 

Devolution of Intestate's Property ; — if a person dies intestate, that is, 
without making any testamentary disposition of bis property, the property passes 
or devolves upon the widow (or the widower, as the can? tnay be) and his kindred in 
the order and according to the sb&ie specified hereinafter. It will be seen that, in 
sec. 96 and in the sections that follow, the word '‘distribution’’ is used. There is a 
distinction between these two words. “Devolution” means passing or tiansmimin 
of property, whereas "distribution" means aotnal division into shares. This is 
the rsaBon why in different pUoeB these two different woods are used. One impor- 
tant point deserves a passing notioe. Though the Act is styled "Indian Sue* 
cession Aot," yet excepting in Part II, the word ‘ ’Succession" is very rarely 
used, and in its stead we have such word* as devolution and distribution. The 
reason for this state of things will be louod in the fact, that the rules relating 
to devolution* and ’distribution* are taken from the cfvil law or the statutes of 
England which make use of these terms ip preference to Sutob terms as succe sion 
and descent. 

Explanation: — This explanation is based on a rule in the English btatute of 
Distributions (2i aud 23 Oar, 1 1, C. iOl, uuder which a widow’s title may be 
barred by a settlement before marriage excluding her from her distributive share 
of her husband e personal estate ; and even iu the Case of a female infant she may 
be barred of her right by such a settlement, made before marriage with the app- 
robation of bar parents or guardian, reds Williams On Executor.*, 10th Ed. pp, 
1292-34, The widow will not lose her right to her distributive share by reason 
of the settlement unless the contract was ante* nuptial or made before her marriage. 
As to whether a widow can be deprived of her suoh right by meins of m pmtmtfftiml 
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contract, the question vai raised in Slattef v. Blotter, t AC* l£*oh» 28. hut was 
lert undecided. Under the present section, however, the words ‘‘before her tnai* 
n*ge'* olearfy show that a widow cannot he deprived of hei right to the distribu- 
tive share of husband's estate by means of a post-nuptial contract. The reason 
for this difference is that the ante-nuptial agreement for exclusion is part of the 
marriage contract, and strictly binds the widow. But the post-nuptial contrast 
for sueb exclusion might smaok of undue influence on the part of the husdand, and ie 
there r ore not countenanced in equity as a modification of the original marriage-settle* 
naeut. Of. Pickering v. Stanford , 3 Ves. 382. A provision in the husband's will 
made in lieu of the distributive share does not debar the widow from participating 
in the husband’s estate in case of intestacy resulting from failuis of the will, 
Garthshore v. Charlie , 10 Ves, 17, 18. 

33 . [Sue. S. 27] Where the intestate has left 

Where intestate has a widow — 
left widow and lineal 
descendants, or widow 
and kindred only, or 
widow and no kindred. 

(a) ii be has also left; any lineal descendants, one-third 

of bis propei ty Bhall belong to bis widow, and the 
remaining two-thirds shall go to his lineal descend- 
ants, according to the rules hereinafter contaiud ; 

(b) save as provided by section 33A* if he has left no 

lineal desoeudaut, hut has left persons who are of 
kindred to him, one-half of his property shall be- 
long to h is widow, and the other half shall go to 
those who are of kindred to him, in the order and 
aocording to the rules herein a/ter contained ; 

(c) it he has left none who are of kindred to him, the 

whole of bis property shall belong to his widow. 


Widow'* Store : — This sectioo ascertains the share of the widow, when she 
inherits her husband's estate along with or without lineal descendants or kindred 
of her husband. Her share in the three specified oases in the eeotion will be ae 
follows : — 

01. (») Widow and lineal descendants : The widow takes i and the re- 

maining 2/8 goes to each deoendanta (for their share, vide infra). 


*i’he word* in italics have been added by the Ind. Huoceaaion (Second 

Amendment}' Aot (Xh ,of 1826). 
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01, (to) :— Widow and kindred : The widow takes i wxJ th. dtbtt i go*. 

<10 tilt kindred (for their shares vide infra), 

Ctt, (s);— Widow without descendants or kiodrsd : She takes the entiro 

estate. 

N B . — In the case of 01* (b), (bo widow's rights under see* 88A should 
not be lost sight of. 

English Law r— The role of danse (a) above is io perfect agreement with the 
rule of finglish Law on the point. 

The rule of clause (b) above is also In conformity with the English rule, 
subject to a modification introduced by the Intestotes' Estates Act (53 end 54 
Viet., 0. 29). which appltts inly in ca*es of total intestacy ; Be Twigg'* Estate, 
1892, 1 Ch. 579. Buoh modification of the English law Is as follows : (i) The 
real and personal estate of every man who dies intestate after the 1st Bept. 
1890, leaving a widow but no Usue shall go to the widow, absolutely and ex- 
clusively, if the value of the estate does not exceed ££00 ; (lil if such value 
exceeds £600, then the widow is entitled to £6^0 with a charge on the 
tSuafie for this amount (with interest at 4 p.c.) ; (iii) the provision for the 
widow is in addition and without prejudice to her right in the residue 
remaining after payment of the £500: [Cf. seo. 88A, infra] 

The rule of 01. (o) is different from the English law. Coder Cl. (o), in 
the absence of lineal descendants or kindred, the widow takes the entire estate. 
But under the English law in such circumstances, the widow takes only one moiety > 
the other moiety going to the Crown, (see Cave v. Roberts , 8 him. 214 ; Be Bryant , 
1896. P. 169). 

Importance of ths English Rule : — The provisions of the English law have 
been given above as they have this importance that if the deceased had an English 
domicile, succession to his moveables should be regulated thereby under seo. 5 
(9), supra. 

Husband's Share Under section 36, infra , the rights of a widower are just 
the same as those of a widow. Bo the husband's share will be only i or 1 as 
the case may be, or the whole if there be no next-of-kin, Ganta Daniyelu v. Gunti % 
87 1.0. 864. 

N, B.*— In England the husband gets the whole of the wife’s personality. 

Effect or this Section :—Prom the mere fact that this section provides what 
share the widow is to take in her husband^ estate on his dying Intestate, It ie 
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uot to be uudargtood tbit^ jcotion has the effect of depriving fcbe»widow of 
any inchoate right to dower (under the EngUeb law of Dower) or of any other 
right which had already accrued before the Indian Succession Act came into 
operation, Vide the notes at p. 86, ants\ also Sarhies v, Pratammoye^ 6 
Cal. 794. 

Illustration from decided eases;— (a) Nepenbala v* SiHkantha Bamrjfe ; 16 

0. W.N. 168: 12 C.L.J. 469: A Hindu adopted Christianity, and died intonate 
leaving N (widow), M (sister) and S (brother). N claimed the whole estate of her 
hushand under the Hindu Law. Held . this Act governed the oase, and under 
it the widow got 4. and M and 8 got the other half in equal shares (vide 8* 48, 
infra' • 

(b) Starkey y, Stanley. 1 Atk. 466 : The intestate leaves a widow, a mother, 
nephews and nieces (children of a pre-deoeased brother), hdd , the widow takes 

1. mother i, the nephews and nieces, i- 

(o) Kehviy v. Kehvay. 2 P. Wms , 844; the intestate leaves a widow, a 
mother, three brothers and sisters and two children of a deceased brother : held, 
the widow takes 4, and the rest the other 4, vide hereafter. 

Bastards ; — They have no next-of-kin, therefore Cl. (b) oannot apply to them, 
In the absence of the lineal descendants the basUnis’s widow takes the whole pro- 
perty of her husband, hut with such descendants she I kes only 4- In absence 
of all these heits, the property escheats to Government, vtce eut ra- 

*Seo. 3SA [New], (1) Where the intestate haB left a widow, 
„ . , , but no lineal descendants and the nett value 

special provision where , . , . J , , , 

intestate has wt widow of his property does not exceed nve thousand 
and no lineal deneen- rupees, the whole of b is property shall belong to 

dants . 1*1 

the widow. 

(2) Where the nett value of the property exceeds the sum of 
five thousand rupees, the widow Bhall be entitled to five thousand 
rupees thereof and shall have a charge upon the whole of such 
property for such sum of five thousaud rupees, with interest there- 
on from the date of the death of the intestate at four per centum 
per annum until payment. 

(3) The provision for the widow made by this section shall 
be in addition and without prejudice to her interest and share iii 
the residue of the estate of such intestate remaining after payment 

*i'he section ba» been added by the lad. tine. ( 2nd Amendment) Aot, XL 

of 1926. 
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of the said sum of five thousand rupees, with interest ate aforesaid ; 
and such residue shall be distributed in accordance with the provi- 
sions of eec. 3S, as if it were the whole of such intestate’s property. 

(4) The nett value of the property shall be ascertained by 
deducting from the gross value thereof all debts and all funeral and 
Administration expenses of the intestate, and all other lawful 
liabilities and charges to which the property shall he subject. 

(6) This section shall not apply — 

(a) to the property of : — 

(i) any Indian Christian ; 

(ii) any child or grandchild of any male person who is or 
was at the time of his death au Indian Christian, or 

(iii) any person professing the Hindu, Buddhist, Sikh or 
Jaina religion the succession to whose property is, 
under section 24 of the Special Marriage Act, 1872, 
regulated by the provisions of this Act ; 

(b) unless the deceased dies intestate in respect of ail his 
property. 

Sourc# of the Section The leotion bee been introduced by Act XL of 1U26 
end ie based on the provisions of the English Statute, 63 end 64 Viot., C. 29 ( the 
Intestates Estates Act ), vide nates at p. 63 supra . 

Application of the Section : — Ihe section gives the widow the entire property 
of the intestate if the latter leaves no lineal descendants apd if the value of his 
property does not exceed five thousand rupees. It does not apply — (a) where there 
are lineal descendants, or, (b) with respect to the property of any Indian Christian. 
For definition of Indian Christian see sec. 2 (d), supra, “The one question of 
substance which we were called upon to consider was whether the proposed amend* 
ment should apply to Indian Christians. The proposal has evoked considerable 
opposition from the community oonoerned, and we have, therefore, exempted them 
from the provisions of the Bill "—Report of the Joint Committee published them Gazette 
of India , Aug, *29, 195J6, Part V, at p. 1.64. So, the section would not be applicable 
to Indian Christians, although the deceased was intestate with respect to the whole 
of the property, Arulayi v. Antoni Muthu , (1944) M.W.N. 689~(1944) 2 M.UJ. 
920* A.I.R. 1946 Mad. 4?. (o) The seotion will not also apply unless there is a 
total intestacy, that is, unless the deceased dies intestate in respect of all Us property* 
Non-appMoatton of the section in the case of partial intestacy is perhaps due to the 
principle that when the husband has mads some disposition and ignored the widow* j 
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' S' 

she den* do* deserve any further consideration Al the bands of the Legislature. 
Ftde also the Dotes at p. 53 auto, under the heading '‘The English Law," Claw 
6(b) is* m i ode pend tut clause and its 'effect is not to lift the exemption in 
favour of so Indian Christian, provided by oleuse 6(a)(i), simply by reason of the 
fact tlifct be has happened to die intestate in retpeot of all hie property, Jrulayt v, 
Antonimuthn. supra. 

Nett value of the Property : — Under sub*seo. (8), sueh nett value is ascer- 
tained by deducting from the gross value of the property all debts and all 
funeral and administration expenses of the intestate (Cf. 8. 321) and all other 
lawful liabilities and charges to which the property is subjeot. By such liabilities 
and charges are meant suoh things as Government revenue, rents deatb-bed 
charges including fees for medical attendance, board and lodging for one month 
previous to death, ( see Secs 330-22. post ) and so forth. 

The widow's charge Under sub-sec (b), the widow’s charge extends to the 
whde property* The effeot of this is that she gets a priority over the unsecured 
debts of the intestate. 

34 . [Sue. 8. 28] Where the intestate has left no widow, his 
property shall go to his lineal descendants or to 
left no ,n w!d^ wad those who are of kindred to him, not being lineal 
where he has lit no descendants, according tr> the rules hereinafter 
kmdrs4e contained ; and, if he lias left none who are of 

kindred to him, it shall go to the Government. 

Devolution when no widow -.—This section lays down what will happen 
when the intestate leaves no widow. It consists of fchiee paite — 

(i) if there be no widow, but childien (lineal descendants) only* such 
children take the whole* 

(ii) When there ia no widow, nor children (lineal descendants), but only 
kindred (or next-of-kin), the heritage belongs* to the kindred. 

(jii) If there be none of the above persons, the property goes to 
Govern men t. 

English Law If there be no widow, the satire property goes to the children 
or lu their absence to the kindred (Of. Bee, 7 hf the Statute of Distributions, supra) 
A child, legitimate by the law of its father's domicile, hut illegitimate under the 
English law, if. entitled to a share as a next of kin in theserwnal property plan 
Intestate dying domiciled in England, JRe Goodman s Trusts* 17 Cb. D. 486. 
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Escheat to Government Government is the uUimtu hmres (the last heir) of all 
persons, and therefore the property of an inteafcate leaving no other heirs 
passes or escheats to the Crown now Indian Government, Dyke v. Walford , 5 
Moo. P.0. 434. Government inherits the property, and does not get it as 
a trustee; or in other words, it comes in not as a person holding 
a fiduciary character, but as a beneficiary (of oourse, snbjeot to its paying 
the intestate's debts), Megit v. Johnson , 2 Dough 648. Government can however 
by grant return the property to the deceased's relatives (not heirs), after it has 
escheated to it. r lhe statute 16 and 17 Vio. 0. 95, sec 27 has conferred suoh power 
of returning the escheats on the Governor General of India, (as representing the 
Crown). For redistribution of a bastard's property among his relations (who oan’t 
legally be next-of-kin) after escheat, vtde post. The provisions of secs. 214 and 381 
are not applicable when the property goes to the Government by Escheat, Secretary 
of State v. Girdhari Lai , 54 All. 226 -1932 A.L J. 160 - A I.lt. 1932 All 220- 
136 1 C. 565. 


Where the intestate is a Bastard : — In the eye of law a bastard has no next- 
of-kin ; so, if the bastard dies intestate without leaving any widow or children, his 
entire property goes to the Crown, (t e. Government), Re Bond , (1901) 1 Ch. 16. If 
he leaves a widow alone, and nc children, the next-of-kin being out of the question, 
his entire property will go to the widow under sec. 88 (c). I N.B . — r ihe l<nglisb Law is 
somewhat different on this point ; in such a cate the widow takes 4 and the other 4 
escheats to Government* Cave v. Roberts , 1887, 8 Sim. 214]. If he leaves a widow 
and children, sec. 33 (a) applies, vide at p. 62, supra. When the bastard's property 
escheats to the Crown on the failure of heirs, the Crown can hy grant return it to 
his relatives or friends, vide supra. Under notification (dated 31-3-1878) published 
in the Gazette of India , 6th April 1873, Ft. IV, p. 334, the Governor-General 
was pleased to rule that the effects of illegitimate persons dying intestate, which 
had become escheats since this Act came into operation, should after deduction 
of the expenses incurred and the established portion of the Crown s share be 
distributed in conformity with the provisions of this Act 


35. [Sue. S. 43] A husband surviving his wife has the same 
rights in respect of her property, if she dies intes- 
Right, of widower tate, as a widow has in respect of her husband’s 

property, if he dies intestate. 


The Section This is old section 43, "We are of opinion that the provisions 
relating to the rights of a widower are more appropriately inserted here 
Notes on Clauses. 


Analogous Law For a similar provision see see. 219 (e), pOBU 
8 
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Husbands Share Fide notes at p. 58, ante. Also, Qanta Daniyelu v, 
Gunti Yewalnam , A. I. R. 1926 Mad. 1110 « 97 I. 0. 864. In the absence of the 
next of kin, the husband will be entitled to the whole of it as her heir, Ibid. 

Effect of Divorce: — When marriage is dissolved by divorce, all marital 
rights are at an end, Prole v. Soady, L. R. 8 Oh. 220 ; Wilkinson v. Gibson , 
L.R. 4 Eq. 162. Under seo, 24 of the Indian Divoroe Aot (IV of 1869), a separated 
wife i9 looked upon as an unmarried woman, oapable of disposing of her property 
by will, and in the event of her death intestate, her property goes as if her 
husband wa9 dead. The English Law is also to the same effect. 8o the word, 
husband’ in this section will not include a husband judicially separated under 
the Indian Divorce Act. As to the effect of a non-recognisable custom of divoroe 
prevailing among the Farsi Community, read Ratanshaw Dinshawji v. Bamanji , 
40 Bom. L* R. 141 — A I.R. 1938 Bom, 238 « 176 I. C. 200, as al9o the notes under 
the heading, ‘ Female Parei" under sec. 61, post . 

Distribution where there are Lineal Descendants . 

36. [Rue. S. 29] The rules for the distribution of the intes- 

Buies of distribution. tate ’ 8 P ro P ei t y (after deducting the widow’s share, 
if he has left a widow) amongst his lineal descen- 
dants shall be- those contained in sections 37 to 40. 

N'B . — The remaining sections of this Chapter lay down how the intestate's 
property is to be distributed among his iineal descendants and ascendadts and the 
collaterals. 

Distinction between Distribution and Devolution :— Sections 86-49 prescribe 
rules for distribution of property as distinguished from devolution of property. For 
difference between the two terms vide notes at p. 51, ante. The term 'lineal descen- 
dants includes all the descendants and is not restricted to male descendants, 
Bhimnath Missir v. Tara Dai , 49 C.L.J. 694 - 33 C.W.N. 837-67 M.L.J. 680- 
30 L. W. 76-1929 M. VV. N. 639- A. I. R. 1929 P. O. 162-116 I. C.60b, P. C. ; 
Mir Safdar Alt v. Mirza Maksud Alt, 34 0.W N. 209, P.O. 

Widows Share: — In distributing the intestate's property the first step is to 
deduct the widow's share or the widower’s share as the case may be, vide seo. 86, 
ante, The widows share is £ with lineal descendants and £ with the next-of-kin. 
No question of deduction aiises, when the widow is alone, as she then takes the 
whole heritage. 

37, [Sue. 8. 33] Where the intestate has left surviving him 
Where intestate has left a child or children, but no more remote lineal de- 
ewid or children only, geendant through a deceased child, the property 
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Shall belong to his surviving cliild,- if there is only one, or shall be 
Squally divided among all his surviving children. 


The Rule in this Section * — Wfrer4 the intestate leaves a child or obilclren, 
but no more remote lineal descendants' through a predeceased child , the solitaiy 
child alone t or the children (if more than one) in equal shares, take the property. 

Child or Children : — Only the legitimate ones can inherit ; see pp. 44*46, on/e. 
The child or children must be legitimate according to the law, of the country 
itl whioh the intestate had his domicile at the tiihe of his death, Doe v. Vardill , 
6 B. & 0. 451 (462) ; Be Ewin, 1 Orompt & Jerv. 166 ; Be Sarah Ezra , 58 Cal. 761 — 
AI.R. 1981 Cal. 660-184 I.C. 443. Undfer sec, 6 (2) sUpra, succession to moveable 
property is regulated by the law of the country in whioh the deceased was domiciled 
dt the time of his death. Of. Endl’in v. Wylie, 10 H.L.C. 1 (13). 

Sex and Age ; — of children make no difference— all the descendants* in the 
tfama degree take equally, the males getting no preference over the females, nor 
the elder over the younger. 

Adopted and Illegitimate Ohtldren ; Such children ean be included under 
this seotion ; read the notes above ; alio Cyril v. <7. D . Allaides , 1940 Rang. L.R. 
664, cited at p. 48, ante . 

Child subsequently legitimised In order that a child may be legitimated by 
the subsequent marriage of its parents, the father must be domiciled both at 
the child's birth and his marriage in a country whioh recognises this mode of 
legitimation, Be, Grove Voucher v. Solicitor of Treasury , 40 Ch. D. 216. Of. Be Good- 
mans Trust, (188 1) 17 Ch. I). 266. 

Posthumous Child : — has the same rights as a child born during the life time of 
its father, Wallis v. Ho&son, 2 Atk. 117 ; Be Wtlmers Trusts , (1903) 2 Ch. 411, vide 
notes at p. 45 under the heading. “Child en ventre sa mere\ 

English Law • A ohild legitimate by the law of its father’s domioile, but not so 
under the English law is entitled to a share as a next-of-kin in the personal property 
of an intestate dying domiciled in England, Be Goodman's Trusts , (1881) 17 Ch. D. 
266. 


38 . [Suo. S. 31] Where the intestate has not left surviving 
Where intestate ha. him any child, but has left a grandchild or grand- 
child * but . grand children and no more remote descendant through a 
o» or grandchildren, deceased grandchild, the property shall belong to 
his surviving grandohild if there is only one, or shall be equally 
divided among all his surviving grandchildren. 
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[Secs. 89-40 


(i) A has three children, and no more, John, Mary and Henry. They all die 
before the father, John leaving two children, Mary three, and Henry four. After- 
wards A dies intestate, leaving those nine grandchildren and no descendant of any 
deceased grandchild, Each of his grandchildren will have one-ninth. 

(it) But if Henry has died, leaving no child, then the whole is equally divided 
between the intestate s five grandchildren, the children of John and Mary. 

The Eule in the Section : — This section prescribes the rule of distribution of the 
pioperty among the grandchildren, (l) when the deceased leaves no child, and 
(2) leaves no more descendants through a predeceased grandchild. The mode of 
distribution is the same as in the case of children. Oornparo this section with the 
pieceding one. 

G4and Children take per capita and not pe?' stirpes. This is evident from 
the above illustrations (obviously based on the »uling in Walsh v. Wahli, 1 Eq. Ca. 
Abr. 249, pi. 7) 

N,B. Under the old Act there were three illustrations to the section, but the 
third illustration has now been transferred to seo. 40, whiob please Bee. 

39 . [Sue. S. 3*2] In like manner the pioperty shall go to the 
Where intestate has Bl,rviviu g lineal descendants who are nearest in 
left only great-grand- degree to the intestate, where they are all in the 
Uneard^semdau?™ 0 * 61, de & ree °f gieat-grand-ch ildi eu to him, or are all in 
a more remote degree. 

The Rule in the Section : — It provides for the case where the intestate has left 
only great-grandchildren or only remoter lineal desoendantg of the same degree. 

1 he principle underlying the mode of distribution is the same as in sec. 37 or 3b 
(which please see). The great grandchildren also take per capita. 

Degree The section applies only when the lineal descendants are all of the 
same degree. 

Sex, age. etc, : — Persons of the same degree take equally without any dis- 
tinction on the ground of sex, age, etc. Of. notes at p. 59, ante , under the heading 
‘Vex and Age/* 

40. [Sue. S. 33] (1) If the intestate has left lineal descend- 

Where infcwtnta ie«» f ut8 vvbo do 1,ot all stand in the same degree of 
linaai descendants not kindred to him, and the persons through whom the 

kindiVT h£"«»a raore re,note *' l,e descended from him are dead, 
those through whom the property shall be divided into such a number 

SLSm Te 0t dfl“d e of e< 3 ual 8hares 88 nisy correspond with the num- 
ber of the lineal descendants of the intestate who 
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either stood iu the nearest degree of kindred to him at his decease, 
or having been of the like degree of kindred to him, died before him, 
leaving lineal descendants who survived him. 

(2) One of Buck shares shall be allotted to each of the lineal 
descendants who stood in the nearest degree of kindred to the in- 
testate at his deoease ; and one of such shares shall be allotted in 
respect of each of such decsased lineal descendants ; and the share 
allotted in respect of each of such deceased lineal descendants shall 
belong to his surviving child or children or 1 more remote lineal 
descendants, ax the case may he ; such surviving child or children 
or 2 more remote lineal descendants always taking the share which 
his or their parent or parents would have been entitled to respect- 
ively if such parent or parents had survived the intestate. 

IU lsI rations. 


(i) A hftd three children, John, Mftry and Henry ; John died, leaving Four 
children, and Alary died, leaving one and Henry alone survived the father. On 
the death of A, intestate, one-third is allotted to Henry, one-third to Johns four 
children, and the remaining third to Mary's one child. 

(tt) A left no child, but left eight grandchildren and two children of a deceased 
grandchild. The property is divided into nine parts, one of which is allotted to 
each grandchi d, and the remaining one-ninth is equa lly divided between the two 
great-grandohi'dren. 


(fft) A has three children, John, Mary and Henry ; John dies leaving four 
children; and one of John's children dies leaving two children. Mary dies leaving 
one child A afterwards dies intestate. One-third of his property is allotted to Henry, 
one-third to Mary's child, and one-third is divided into four parts, one of which is 
allotted to each of John's three surviving children, and the remaining part is equally 
divided between John's two gr&ndohildren. 

(<v) A has two children, and no motel John and Mary . John dies before his 
father , leaving hts wife pregnant . Then A dies leaving Mary surviving him t and 
in due time a ehd i of John is l)orn . A'* property is to be equally divided between 
Mary and the posthumous child. 

Descendants not of the same Degree ; — Sections 87, 88 and 89 contemplated the 
oases in which the lineal descendants were all of tie same degree , but this 
section provides for the oase when they are not of the same degree. The case of 
lineal descendants of the same degree is an extremely simple one, they all take 
egttally and per capita. But when they are of different degrees, the succession 
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follows. a mixed principle of " per capita ’ and "per as- will appear from 

the illustrations attached to the seofcion, whioh please tee. 

The Rule in she Section : — The eeotion is- somewhat eheoure Because of the 
word "either" before the word "stood" occurring for the first time in the section, 
and its oorrelative "or" occurring before "having been Ac.*’ Rending the section 
m the light of the illustrations, it appears, that its language would have been clearer 1 
if either * had been omitted and "or" had been substituted by "and". Likewise 
the two or 1 s marked 1 and * in the section should have been and' s. However 
one can gather from. the illustration what is meant to besaid in the seotion. 

First ascertain the degree of the nearest surviving descendant, whether hr 
is a child, grandchild or great-grandchild. Then ascertain the total numb ex of the' 
persons of suoh degree* (whether predeceased or surviving),- and divide the pro- 
perty into as many shares, and pass on the share reserved for 1 a* predeceased child 
to his lineals repeating the same prooedure at each stage. The illustrations' will* 
make the rule clean 

Illustration (i) : 

A (The Intestate) 

» 

i r i 

John (dead) Maiy Henry (survived)' 

I (dead) 

f i i I ! 

W X Y z. K. 

Now applying the above principle, we find thbt the - nearest! surviving 
•Cendant is a child. The total number of suoh children (living or dead) ie thru. 
Then dividing the estate into three parts, we give-— 

Henry i 

and John's $.to his four children (W, X, Y and Z) 
and Mary's i to her ohild, — K- 

Illustration (ii) : 

A (The Intestate) 

! 

f f i 

John (dead) Mary (dead) Henry (dead) 

i i i 

I l It I I i — “7 1 

GC (dead) GCi GC, GC. GC. GC. GO. GO. GO. 


I ! 

CkGCi GGC* 
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Hare no ohild surviving, the nearest surviving descendants are grandohildren 
(GO group) ; the total number of grandchildren (living or dead) is nine ; therefore each 

one of GO group— and eaob of GGCi and GGCa — jjp 

N. B . — The GC's hove taken per capita and not per stirpes. Of. p. 60, supra. 

English Law : — With reference to this illustration the English Law is somewhat 
different. Under that low, in this oase the grandohilden would have taken per stir- 
pes, so that John group would get -J, Mary group i and Henry group i ; Of. Be 
Boss's Trust. 18 liq. 286: 41 L. J. Ch., 1301. 

Illustration (lit) : 

A (The Intestate) 

I 

I . I 

John (dead) Mary (dead) Henry 

__ I 'I 

! " T~ I I GC * 

GCi GCg GO GCe 

(dead) 


GGCi GGCa 

Here the nearest surviving descendant is Hsnery (a child) and the totol 
number of children (living or dead) is thret. Therefore the property is divided 
into three parts, and Henry gets J, Mary’s i* goes to GC4. John’s ^ is divided 

in 4 equal parts, GOl GCa aud GCB get ^ eaoh and the dead GC's ^ goes 
in equal shares to GGCl and GGC2, that is, eaoh of them gets 

Illustration (iv) : 

A (The Iutestate) 

L 

i j 

John (dead) Mary 

| (surviving) 

Posthumous 

child 

Mary gets}, the posthumous ohild of John, $ ; vide Illustration (i), end ths 
notes under -the headings "Child cn ventre sa mere ' and "Posthumous Child” at pp. 
45 and 69, ante . 

N. B .— "This illustration was formerly illustration (o) of see. 91 (now seotlou 
98) but "has been transferred to clause 40, as illustration (iv) as tbs illustration 
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property relates to this clause”,— Note) on Claum. 

Child, Descendants In this seotion, the share of a predeceased child or 
descendant goes only to his lineal descendants and not to bis next-of kin, Bridge 
t. Abbot, 8 Bro. 0 , 0 . 224 : So the share of a predeceased child will go to the 
grandchildren through such ohild aud not to the child's widow, Price v. Strange, 
(1820) Madd. & G. 159 

Distribution where there are no lineal descendants. 

41 . [Sue. S. 34] Where an intestate has left no lineal descen- 
ituies of distribution dflnt8 > the rules for the distribution of his property 

where intestate has loft (after deducting the widow’s share, if he has left 
no lineal descendants, ft w j<-j ow ) gfon frg jj wse contained in section s 42 to 48. 

Analysis : — This section and the remaining sections of this Chapter deal 
with the distribution of the intestate's property when he has left no lineal de- 
scendants. The very first step in this behalf is to deduct the widow’s share (if 
any) and to divide the residue in accordance with the provisions of secs. 
42 to 48. 

Widow's Share : — Vide notes under the same heading at p. 62, ante In 
the absence of lineal descendants her share is $, besides her rights under the 
English Intestate Estate Act, 1890 wit!) respect to the moveable property of a person 
with an English domicile.* Cf. sec. 6,2), supra. 

42 . [Sue. S. 35] If the intestate's father is living, he shall 
Where intestate ’ b succeed to the property. 

father living. 

The Buie; — If the intestate's father he living ho shall succeed to the 
property. 

Property ; — The term in this section means the residue of the intestate’s pro- 
perty remaining after the deduction of the share of the widow (if any), otherwise, 
the entire property. 

Father *In the absence of the wife or any child the father becomes entitled 
to the estate as nexfc-of-kin in the first degree , Blackborough v. Davie, 1 P. Wms, 
61. A Hindu father is entitled to succeed to the property of his son who became 
a convert to Christianity, though the son in his turn, is incapable of inheriting 
from his Hindu father. The reason for this difference is that the father olaimB under 


*Qr, under sec. 33A. 





’ii^ijiK |!' 'ifyWt imtftofyif wp <?r iue e«m«. a ^HWt* amp: % 

H fe, ?***, HW* 1 *Wwi»i to follow 'jiAitf -^,^a|toi^|k’;. ^ 1^^' 

*• « '^®®v , • '(Sf , Father alone inherited the 'itoJW if . $■**&• 

fje^teauN.f ‘ '" * ' ' ''■ " '* ■' " ’ 11 "" ’'■' ' " " "“ 

- ., , VV;’;! *'« 

;;'|ijv , ";'|S'aOi S. 363 _ H bfai lather '.'!» :.^^; i ; l^ J '-^|| 

•!%»!» '"i^eei&’i -' -1 iut©»#if.e l, 8 mother is fiviug and 
; /#iih«, : dwm:b«t. hi* , "tovtiMn .or sisters of the intestate 1i4i8gv ; &»d4fei%i 
* nd is no child living of any deceased WdtlWr «r 
’.Of* •". ;• • the mofch«f hod each living 

aufloeed to the property iu aqua! shares. * * -■' wv ■**. 


Ilhutratio* 

% dirt iotaetat*, torViwd by hit mother end two brother* of tb* toil iftpsd^ 
,-lMjh. am! «W?,a«»d a *i*ter Mary, who i* the danghtsr of hi* mother bet 
fel* iither. The mother take* one-fourth, each brother take* .'otoe^oMihr' ^and (;,.' 
Star** the eieter ot half Wood, takes one-foortb. 

“, '"k ”;■' , /'■ : ' • ' * ' t . . ' , 

' .: K> B..: ■ t« tbi* Motion also there;!* eome confusion ie*oltiiig frem the trteef 
? t ” t. *he •nh*l!tutlon of and in It* pleee might improve the meaning, But the 
iltortmtioo make* the whole- thing clear. 

! ' . o d$pMe*tto# Of the Section :— Uhi* section will apply -only when ''thOtiijjMfe''' 
(») .up lineal descendant*, (b) too father, and (o) no children of brother* aed li^ere> - 
.portion under »eea, 38 (and 89 A, or /■toniNi'.’thto'., .fjlig^ip'..; 
1880 , if applicable) atioold he/ fir*t ,; dedoeted aodoptlr 
t^iw' v «ww*te*», ■ 


WOTtf '■ itA 4 'linL. ' .‘,4 


r^m 4 ;<wwhw?*|ir*! i d' ■; 
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no brother* or #mk#ri ot their children Bo# *$o. 46, infra* Wo fcovf olforfy f«#0 
(Oide note* tm&w #w, 24) (to** w ptrtwi oon bo « neat-of-lia tmlew bo 6* »bo it * 
Moiq 4 iwfoUon* and therefore a etdp.mother oennot bt a ne*l-oMtin ( Of. JBttltourf V* 
jfiMJtiiMi, 2 P Wms. 216). and oooaeqttontl? the word "mother' in tMa wetioo will 
not include htr. 

Brother and Bister ‘—No distinction is made better. them on the wound of 
tot j age of Mood Cf notes at p 69 $ ante, under the beading Sea and Ago. Of* 
Jmop v. Watson % 1 M. and K. 666 ; Burnet ▼* Mann, 1 Vea. Sen. 166. 


Illustrations 


A dies leaving— 

£1) Mother — — **• ^ 

(2) Brother (John) ... ••• r " ^ 

(3) Brother (Henry) .. ••• ••• i 

' (4) Uterine sister (Moiy) (half-Moon) ... $ 


44 . [Rue. 8. 37] If the intestate'* father is dead, but the 
intestate's mothei is living, and if any brother or 
siater and the child or ehildien of any brother or 
sister who may have died m the intestate's life- 
time are also living, then the mother and each 
living brother oi sister r and the living child or 
obildren of each deceased bi other oi sister, shall 


W Jj p r e rntflatfttc.’* 
lather dteitf and hia 
mother, n brother or 
•later, and ohildren ol 
Any deceawS brother or 
»ister. living 


be entitled to the property iu equal shares, such children (iluioie 
than one) taking iu equal shaiee only the shares which their lee- 
peottre parents would have taken il living at the intestate's 
death. 


TllmUatton 

i, tbe intestate, leaves his mother, bis bi others John and Henry, and also 
owe child of a deceased sister, Mary, and two children of George, a deceased brother 
cf tbe half blood who wae tbe eon of hi# father hot not of hi# mother. The mother 
takes one-fifth, Jofau and Henry eech takes one-fiftb, the child of Mery take* one- 
ftftb, and tbe two children of George divide the remaining one-fbftb equally between 
them. 


Application of tie Section f— Tbit section differ# from the preceding section 
only in this respect that it ooo templates tire existence of children of predeceased 
brothers and sisters. The mode of distribution h prectieatly tbe same as to the 
preceding section, only with tbia difference that the children ef brother# and eietevb 
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t»kM per ttitpM the respeotive shares which tbeir deceased ancestors would have 
' tdkon if living. 


TUusluitioHs, 

A dies leaving — 

(lj Mother 

(2) Brother (John) 

(8) Brother (Henry) 

(4) Deceased sister’s (Mary’s) child ... 

(6) Deceased half-brother) George's ... I 

1 2nd child 


1 

T 

h 

L. 

& 

l 

*T 

i 

10 “ 

10 


N B. : — As regards the reason why the mother ia denied her position of equality 
with the fathe* which she enjoyed prior to 1 Ja. II, C. 17, sec. 7, and as to non- 
distinction on (he ground of sex, age or blood and exclusion of Btep-mother, vide 
notes Under the last section* 

45 . [Hue. 8. 38] If the intestate’s father is dead, but the 
Whore interuto's intestate’s mother is living, and the brothers and 

mother nTAh.'^ot ? iafce '; 8 an 9 a11 dead > but atl or any of them have 
ony doo«*sed hrothor or left children who survived the intestate, the mother 
sister living. and the child or children of each deceased brother 

or sister shall be entitled to the property in equal shares, such chil- 
dren (if more than one) taking in equal shaieB only the shares which 
their respective parents would have taken if living at the intestate’s 
death. 


I llustratioih 

A, the intestate, leaves no brother or sister, but leaves bis mother and one 
child of a deceased sister, Mary, and two children of a deceased brother, George. 
The mother takes one- third, the child of Mary takes one-third, and tbe ohildren 
of George divide the remaining one-third equally between them. 

Application of the Section This section differs from the lest only In this 
respect that lira brothers and sietors here are all dead. As before, the children 
of predeceased brothers and waters take per itttpes the chare of their respective 
ancestors. 
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A dies leaving*- 

(1) Mother 

(2) Deceased sister Mark’s Child ... 

(8) Deceased brother Gfcoifce's ... j JjJSjjjjJ 

N.B. : — For notes on other matters, vnle under sections 43 and 44. Hut for 
the presence of the mother, the Children of the brother and sister would have 
fallen within illus, (iv.) of Beo. 48 and taken per capita instead of per stirpes 
as here. For the meaning of “children 11 , lead Pett's case, (1692) 1 1\ Wins. 25 ; 
Se-Ito$s*$ Trusts, L. B, 13 Eq. 28b. 

46. [Sue. S. 30] Jf the intoBtate's father is dead, but the 

w h • r « intostato’s intestate’s mother is living, and theie is neither 
fiither <w, bat iii h brother, nor sister, nor child of any hi other or 
brother, sister, nephew BlSter 01 the intestate, the property Hliall belong 
or uiocc * to the mother. 

Application of the Section : — CTnlike (he sections 43, 44 and 45, here the 
brothers u and sisters or their child) en are wanting, and fchei efore the mother takes 
the whole estate (of course subject, to the lights of the widow, if any). With respect 
to the brothers' and sisters* line, repiesentation is not carried beyond their 
children, see Stanley v, Stanley, cited at p. 54, snjna The Statute, 1 da., II, C. 17 
fseo. 7) does notcuifcaii the mother’s rights in this extreme circumstance. Oh 
notes at p. 65. supia) 

47. [Sue. S 40] Where the intestate has left neither linen t 

w , descendant, nor father, nor mother, the property 

left neither lmnai de»- shall be divided equally between ms bortheis 
wihur’ n ° f fathpr ’ n ° r au( l siators ami the child or children of such of 
them as may have died befoie Inin, such children 
{if more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate^ 
death. 

Application of the Section This seofcton provides for the distribution of the 
intestate's property among bis brothers and sisters and their ebil&reu (without dU* 
tinotiou m to sex, age or blood) in the absence of lineal descendants, and parents 
(of course, subject to the rights of the widow, if any), and lays down that the 
brothers and sisters take in equal shares, and that the children of predeceased 
brothers and sisters take per etirpes the respective shares of their deceased 
ancestors. 





* ’ 

48} oases 6$ wi'&mxam oumn must pabsis * e» 

N,p, :<HPbe brother* and sisters though ranking in the second degree of Mu* 
drad like grandparents are preferred to the latter, Wucb ia the law also In England, 
Winchelwi v. Notoliffet 1 Vern 403 ; Evelyn, v. Evelyn, 8 Atk. 762, 

Illustration a, an intestate, dies leaving one brother. and several children 
of a predeceased sister ; here the brother takes t and the several children of the 
sister together, $, Of* Lloyd v, Tench, 2 Ves, Sen. 216; Lems v. Morris, 19 
Beav. 34* 

48. [Sue. S. 41] Where the intestate has left neither lineal 
Whore intoatftto i, tt , descendant, nor parent, nor brother, nor sister, bis 
i«ft neither iine.ii des. property shall be divided equally among those of 

no^brotho'^nor water! ’ re ^ at i ve8 who are in the nearest degree of 
l ' kindled to him. 


Ill us'} at tons, 

(i) A* the intestate, has left a grandfather and a giand-mother and no other 
relative standing in the same or a nearer degree of kinthed to him. They, being 
in the second degree, will he entitled to the property in equal shares, exclusive of 
any uncle or aunt of the intestate, uncles and aunts being only in the tin "4 
degree. • 

(m) A, the intestate, has left a great-grandfather, or a great-grandmothei , 
and uncles and aunts, no other relative standing in the same or a nearer degiee 
of kindred to him. All of these being in the third degree vnll take equal shares. 

(in) A, the intestate, left a great-grandfather, an uncle and a nephew, but 
no relative standing in a nearer degiee of kindred to him. All of these being in the 
third degree will take equal scares 

[tv) Ten child ten of one brother oi sister of the intestate, and one child of 
another brother or sister of the intestate, constitute the class of relatives of the 
nearest degree of kindred to him* They will each take one-eleventh of the 
property. 

Application of the Section; — This section lajs down the rules of succession 
among the next-oMin, when theie an? no lineal descendants, parents or brother ft 
and sisters. Note that the children of brothers and sisteis are not mentioned; 
therefore, though the brothers and slaters exclude the grandparents, (TPW/isJmo 
v, Nor cl i fie, 1 Veto, 403, Evelyn ?. Evelyn, 8 Afck, 762), their children cannot do 
so Pbe re west kindred take per capita, Walsh v* Wakh , Pie. Obane> 64 ; Of# 
Williams on Evecutm* lfltb Ed, p, 1264, 
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IlhiMralim*. 

ft) A iiw having- 

fa) Grandfather ... 

(2) Grandmother ... — 

(8) and (4) Unoles and Aunts {excluded being oi 8rd degree), 

(ii) A dies leaving— 

(1) Groat grandmother 

(2) Uncle 
(H) Aunfc 

N.B. —All of them are of the aame degree and take equally. 




i 

l 


* 

* 

4 


Wi) A dies leaving— 

(1) Gieafc-grauAfather 

( 2 ) Uncle *►* *** 

(3) Nephew 

H B, * All of them are of the third degree and take equally. 

« 

(iv) A dree leaving — 

(1) 10 Nepbewe through one brother 

( 2 ) I Niece through another brother 


-jf each, 
i 

11 


N H 

eaeh takes 


-They are of the same degree and altogether 11 in number ; therefore 


U 


Of. the illustration to sec. 45 above. 


49. [Hue. 9. 4'2] Where a distributive share in the property 
of a person who has died intestate in claimed 
Children’* adTance- j>y a child, or any descendant of a child, of such 
Itotphpo”'* br<mght int ° person, no money or other property which the 
intestate may, during bis life, have paid, given 
or settled to, or for the advancement of, the child by whom or by 
whose descendant the claim is made shall lx> taken into account in 
estimating such distributive share. 

Object of tie Section r— Under Lhe English Lew if e child has received es 
estate by way of settlement from the intestate, or has received any money from 
him by way of advancement, then, when fueoeseion to the intestate's property, 
ppena, snub child or hit descendant it botind to bring the amount So obtained into 
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hotchpot, ^#o that an equality of distribution may be scoured among ail (be children 
{m tbefr descendants), see 32 and 98 Oar* tl# 0. 10 (Statute of Distribution), (m* 
6 ; and the object of thii section is to render (bis English rule inapplicable to 
India. The Law Commissioners thus exp'aiu the object of this section in their 
Beport ! ”Wo propose to omit the rule of English law, by which in eases of total 
intestacy, any thing which a child may have received from tbs father in bis life-time 
by way of advancement, is deducted from hit share of the fathers estate, 9Jbls 
rule, though founded upon a desire to equalise, as far as possible, the benefit derived 
by children from their (ether's property, often fails to effect that object, and 
proves productive of considerable inconveniences. It tends to encourage minute 
and difficult investigation of matters of family account, and it frequently interferes 
With the arrangement of a father who has given property to a child by way of ad- 
vancement, and yet haa not seen fife to make any alteration in hje testamentary 
disposition ; and these evils, which are often felt in England, would be still more 
felt in India,’’— Gazette <f Indta, July 1st, lfi64, p. 58. 

Advancement : — An advancement is a provision made by a parent for a child 
during the parent’s life-time, A legacy is not an advancement, because it is not 
a provision secured by the parent in his li/e-teme, In order to make the provision 
for the child an advancement, it must be seoured to the ohild by an act on the part 
of the parent completely divesting himself of all proprietary interest in the subjeot 
matter of advancement, Actual delivery of the propeity may however be deferred 
till a future dat©K Thus, it by deed the father settles an annuity to commence 
after his death on one of his children, it is an advancement. Edwards v, FV eetmn, 
3 P. Wins. 44 L A provision, contingent in character when made msy be advance- 
ment when the Contingency happens, Iiid. It is not eveiy payment to the child 
which is to be regarded as an advancement The money or fund must be advanced 
by way of a portion and for a p irtiotdar purpose wtth a vtetc to the e tablishment of 
the child , Tayfor v. Taylor , L.li, 20 Eq. 155. Casual presents or payments 
to (he child are not tbeiefore advancements, as not made with the object of 
advancing the child in life, Of. Hatfield v. Jdtnet, 3 Ch. D. 186, 0 A, ; Ptmy v. 
Desbouvrie, 8 P. Wms. 816, and the oases cited therein- Therefore, the essential 
requirements ef an advancement are— (l) payment by way of portion, (9) the pay- 
ment is made with the object of advancing the child in life, (8) the payment is from 
parent to child "Portions" can be given by other peraons ancb aa persons in hco 
parentis (i e, a person in the position of a parent or a guardian) ; thus, a husband 
gives a marriage portion ; hut an advancement to child cen be made by a parent 
only, When the parent gives large sums of money, they are naturally presumed 
to be by way of advancement. Of. Longtouv Scott , (1108) 1 Ch. 1,0.A. It may 
be incidentally mentioned that tbe dootrine of advancement does not apply to this 
country, and therefore it cannot be called in aid in India to support apparently 
iemmi transactions ia favour of a child’, (or a wife) : see JWtos ifw* v. Deoraj 
fit, 0 IX 908* 87 ill 667: 89 OMl 816 tttto Mohim 
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89 C.L.J. 140: 28 O.VV.N- 18% ; $ma Lateh mtah ». Kcthondarama, 49 
i0l8, {£*0,3: read also Kirwck v. Ktmick, 47 l. A. STS' 1 * 48 Cat- 480** 88 
0. L. J 490. P 0. 

< * 

Bui* of Advancement, if applicable to Parsis Nothing in tbit Chapter applies 
to Partis, tee. 81 , swjpro. Therefoi e, this section (s. 49) abrogating the iiiigiith rule 
hbout advancement it inapplicable to the Barai community ; that does not, how#vm\ 
fcnean that the English > ule is ievlved and put in forte so far as that community it 
Concerned, Dhttnjibhai v Navazbai t 2 Bom, 76. Ornaments purcbaaed by a Parei 
intestate for his daughter-in-law, although with money given to the intestate by 
her husband, are the sepai ate propeity of the wife (as it i» under the English Law)* 
ttpd the husband has no oJaim tbereagainst, Ibid. As to the general non -application 
of the t ule in India, vide the oases towards the bottom of the last paragiaph, 

Battlement : — lhe term has been thus defined in the Indian Stamp Aofc (11 of 
1899), sec 2*(?4) “.Settlement means any non-tutmientary disposition in writing, 
moveable or immoveable propeity made* 

(a) in considei ation of mailings, 

(b) for the purpose of distributing pi opei ty of the settler among his family 
oi those for whom lie desues to provide, or for the pmpose of piovidiDg 
fot some person dependant on him, or 

(e) for any religions or charitable purpose ; and includes an agi cement in 
writing lo make such a disposition, and, where any such disposition bat 
not been made in wilting, any instrument leeording, whether by way 
of declaration of tiust or otherwise, the teims of any such disposition, >f 

hioadl} speaking, a settlement is a family arrangement, and its object may 
St times be fulfilled thiougb the medium of a tiust, A settlement is an executory or 
executed one accoiding as it leaves something or nothing to be done. It differs 
from a vttll in that whereas it comes luto opet ation at once (during the very life-time 
of the settler), the latter comes into elfect only after hie death. Cf. 20 Bern. 210 
(F. B.) and the cases cited at pp, 13-14, ante . For distinction between a settlement 
and a gift, see 7 Mad. 349 and 21 Mad. 42 2, 
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CHAPTER III 

Special Rules foe Paiisi Intestates. 

‘Clauses 46 to 62 ( now sections 50 to 56 ) and Schedule II contain tpeolal 
rulaa as to intestate succession among P^rfis”— Note* on Clauses to the Bill . 

The following seven seotiona ( sections 60 to 56 ) of this Chapter are a 
re-enactment of the provisions of the Parses Intestate Succession Act, (XXI of 
i860) whioh has now been repealed -by this Act f see Sob. IX, post }, which 
hAS now itself been repealed, being superannuated, by the Repealing Act, 
1927 (XII of 1927). This Act does not define the extent of the application 
of these ssotions, but it seems that the territorial limitis of their application 
will he the same as under the repealed Act (XXI of 1865), which under fceo. 9, 
of the Laws Looal Extent Aot (XV of 1874) applied to the whole of ludia 
excepting the Scheduled Districts ( enumerated in the Sixth Schedule of the 
said Aot— now see the Constitution of India). The Paisee Intestate Succession 
Aot was, by subsequent Regulations and notifications extended to the Arrakan 
Hill District, flindh, West Jalpaiguri, Hazaribagh, Lahardaga, Dalbhum, the 
Kolhan, Kumaon and Qarhwal, Mirzapur District, Jaunsar. Bawar. Hazara, 
Peshwar, Kohat, Bannu, Dera Ismail Kha« *nd Dera ^azi Khan, Ajmere and 
Merwara Sylhet, Assam (exepting North Lushai Hills), Lahaul, Tarsai 
(N.W.P.). 

Before the coming into operation of the parade Succession Act, 1866, the 
law governing Parsecs in the MafTnsil w&b the ascertained usage of the community, 
modified by the rules of equity and good conscience. In such oases the practice 
of the English Equity Courts, would, it is true, be followed with necesaarv 
modifications, but Such reference to English cases would be not for the purpose 
of introducing special or peouliar doctrines of English law, but rather with the 
purpose of elucidating the principles of Equity and good conscience and giving 
systematic and uniform effect to them, Shapurji v. JDcssabhcy, 90 Bom. 969 : 
7 Bom. L. R, 988. 

For Statement of Objects and Reasons of the Parse© Intestate Sueoesaion Act, 
see the Gazelle of India , 1865, p. 219 ; for Proceedings in Council, see Ibtd % pp. 68, 
99, Hfl and 164. 

i 

N. B. : There is no oust 001 of adoption prevalent among, the Parsjs, Dhunj 
Mini v. Kolhabai, 31 Bom. L». R. 1081-A. I. R. 1929 Bom. 478-131 1.0. 438. 
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*[50* For the purpose of intestate succession among Parsis — 

General principles reia- ( a ) there is no distinction between those who 
ting to intestate were actually born in the lifetime of a person 

eu>8s on ' deceased and those who at the date of his death 

were only conceived in the womb, but who have been 
subsequently born alive ; 

(b) a lineal descendant of an intestate who haB died in the 
lifetime of the intestate without leaving a widow or 
widower or any lineal descendant or a widow of any 
lineal descendant shall not be taken into account in 
determining the manner in which tne property of which 
the intestate has died intestate shall be divided ; and 

(c) where a widow of any relative of an intestate has married 
again in the lifetime of the intestate, she shall not be 
eutitled to receive any share of the property of which the 
intestate has died intestate, and she shall lie deemed not 
to be existing at the intestate’s death. 

Intestate ; — For tbe meaning of the term, see see. SO, nivrn, whioh Applies to 
the Parsis, under seo. 29. vide notes under sections 29 and 5)0, shelve. 


51 . (1) Subject to the provisions of sub-section (2), the property 
of which a male Parsi dies intestate shall be 
Division of a male into?- divided — 
tato’s propt.-ty among his 
widow, children and 

P* rrntB - (a) where he dies leaving a widow and children, 

among the widow and children, so that the sliaro 
of each sou and of the widow shall he double the share of 
each daughter, or 

(b) where he dies leaving children but no widow, among the ‘ 
children, so that the share of each son i ball be double the 
share of each daughter. 

(2) Where a male Parsi dies leaving one or both parents in 
addition to children or a widow and children, the property of which 
he dies intestate shall be divided so that the father shall receive a 
share equal to half the share of a son and the mother shall receive a 
share equal to half the share of a daughter. 

1 Ss. 60 to 66 substituted by Act 17 of 1989, 8. 2 for the original sections (with 
effeet from 12-6*1989). 
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Illmtration A Parti diet leaving two tons and three daughters ( and >.o 
widow ), The division of his property will be as follows eaeb sou, and each 

daughter, y • 


Here read the notes under seo. 55, 

52 . 


post . 


The property of which a female Parsi dies intestate shall 

Division of ft femle intos- ^ 

her* w i dower an d'o bHd ren Wfl6, e 8lie die " leavin g a widf)W6r a nd 

children among the widower and children so that 
the widower and each child receive equal shares, or 


(b) where she dies leaving children but no widower, among 
the children in equal shares. 


Where a female Farsi dies intestate and possessed of property, her whole 
estate, on her death, vests in her husband and children aooording to the shares 
speoitied in this section, Shapurjt v. Rustomji, 5 Bom. L. R. 252. 

Illustration (1) : — A female Farsi dies leaving her husband, a son and two 
daughters. The property will be divided into 4 equal shares, and the allotment 
will be as follows : — the husband, i/4 ; the son, 1/4 and each daughter, l/4. 

Illustration (2) A female Farsi dies leaving two sons and three daughters; 
eaoh child will get l/5. 

Female Parri : — Unlike the provisions of sec. 36, supra, the widower and the 
widow, under this Chapter, are not on the same footing t then there are hneal descen- 
dants, hut they enjoy a position of equality when there are i.o such descendants, 
eee section 54 (a) below Tt will he seen that a daughter has a greater interest in 
the mother s property than in that of the father. Cf. also secs. 52 and 58, infra* In 
this respect a female Parti's property, to a certain extent, resembles the stridhan 
under the Hindu Law. 'Jhe custom prevailing among the Farsis resident in Baroda 
for a husband to divorce his wife by mutual Jurats or releases, assuming it to be a 
valid custom, cannot he recognised as valid in India for the purpose of 
determining the right of succession to land in India [ read the notes under 
sec. 5, ante ], and such a divorce is not a valid divorce under the Indian law 
for the purpose of deciding questions of succession to immoveable propei ty. 
Batanshatv IHmhawji v. Bamxnji , 40 Bom. L. R. l4l* a A. l.R, 1988 Bom. 288“ 
178 I. C. 200. 

Widower The word “widower’' signifies a widower relating to the deceased 
wife only, and without consideration of the fart or possibility of the widower 
remarrying, Consequently, a husband will inherit the property of his deceased 
wife notwithstanding his remarriage, Jehongir v. Ptrozhai. 11 Bom. 3. Itde notes 
under sec. 64, infra , 
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53 . In all cases where a Parsi dies leaving any lineal des- 
niviiion of share of pre- cendant, if any child of such intestate has died in 
decaawd child of intestate the life-time of the intestate, the diviBiou of the 
leavinglineai deeoendante B j )ftre () j property Of wllicll the UlteSt&te liSB 

died intestate which such child would have taken if living at the 
intestate’s death shall be in accordance with the following rules, 
namely : — 


(a) It such deceased child was a boo, his widow and children 
shall take shares in accordance with the provisions of 
this Chapter as if he had died immediately after the 
intestate’s death : 

Provided that were such deceased son has left a widow or a widow 
of a lineal descendant but no lineal descendant., the residue of 
his share after such distribution has been made shall be divided in 
accordance with the provisions of this Chapter as propertty of which 
the iutestate lias died intestate, and in inakiug the division of 
such residue the' said deceased son of the intestate shall not be taken 
into account. 

(b) U such deceased child was a daughter, her share shall he 
divided equally amoug her children. 

(c) If any child of such deceased child has also died during 
the lifetime of the intestate, the share which he or she 
would have taken if living at the intestate’s death shall 
be divided in like manner in accordance with clause (a) 
or clause (b) as the case may be. 

(d) Where a remoter lineal descendant of the intestate has 
died during the lifetime of the intestate, the provisions of 
clause (c) shall apply mufafts mutandis to the division of 
any share to which he or she would have been entitled 
if living at the intestate’s death by reason of the predece- 
ase of all the intestite’s lineal descendants directly 
between him or her and the intestate. 

N B . — As to the position of s female Parsi and the character of her property, 
vide notes under sec. 62 , supra. 

k Psrsi made a will bequeathing a sum of money to D (widow of the testator's 
brother) for her life and provided that after D's death, the money will be distributed 
among D'a ohildren according to the law of succession for the time being in force in 
the country. After the death of the testator, but dm ing the lifetime of D. two of 
her chil Iren died. Held, (l) that the legacy vested in the children at the time of 
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the testator*’ death, *o the share* of the deceased children pasted on to their heirs, 
(2) that D was to be taken as the stook, Peslonji v. KhurshedBai, 7 Boor. L. K. 207. 

54 . Where a Parai dies without leaving any lineal descendant 
Division of property but leaving a widow or widower or a widow of a 
where ^utestaw loaves no lineal descendant, the property of which the 

leaves a tTdow*or widower the intestate dies intestate shall be divided in 
or a widow of any hueai accordance with the following rules, namely : — 

descendant, 

(a) If the intestate leaves a widow or widower but no widow 
of a lineal descendant, the widow or widower shall take 
half the said property. 

(b) If the intestate leaves a widow or widower and also a 
widow of any lineal descendant, his widow or her widower 
shall receive one-third of the said properly, and the 
widow of any liueal descendant shall receive anothei 
one third, or if there is more than one such widow, the 
last mentioned one-third shall be divided equally among 
them. 

(c) If the intestate leaves no widow or widower but one 
widow of a lineal descendant, she shall receive one-third 
of the said property or, if the intestate leaves no widow 
or widower but more than one widow of a lineal descen- 
dant, two-thirds of the said property shall be divided 
among suoh widows in equal shares. 

(d) The residue after the division specified in clause (a), (b) 
or (c) has been made shall be distributed among the 
relatives of the intestate in the order specified in Part J 
of Schedule II. The next-of-kin standing first in Part 1 
of that Schedule shall be preferred to those standing 
second, the second to the third, and so on in succession, 
provided that the property shall be so distributed that 
each male shall take double the share of each female 
standing in the same degree of propinquity. 

(e) If there are no relatives entitled to the residue under- 
clause (d), the whole of the residue shall be distributed 
in proportion to the shares specified among the persons 
entitled to receive shares under this sectiou. 


Illustration A Persi intestate die* leaving X (widow), Y (son), Z (daughter) 
end the widow, a son and a daughter of a predeceased son. 
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A (Intestate) : X (Widow). 


Y (Hon) Deceased son : Widow Z (Daughter). 

i 


Son Daughter 


ij 2 1 

The distribution of the estate will be as follows X : ? . Y * 7 , Z : 7 ; 

the deceased eon's will be divided [ in tbe manner indicated in see. 61(a), 

tj o 2 2 

Mipta J among his widow and children, viz. t widow — of ~r t %on,~y of - end 

D t t) i 

1 2 

daughter, -- of . 


Be presentation • — This seotion lays down what iB commonly known as the 
doctrine of Representation ; that is, the share of a predeceased child of the intestate 
does not go to the benefit of the other surviving heirs (as under Mahomedan Law), 
but passes on to the heirs of such child The heirs of the predeceased ohildren take 
pw stiipes. It is not a condition precedent to the application of this seotion that 
the predeceased child should have left Loth a widow and chtldun. The word ‘‘and” 
in the section should not be so narrowly construed, Cf. Mancharjt v. Mithibai , 1 
Bom. 606, cited at p. 74, infra . 


Widower : — The word ‘‘widower" in this section or in sec 62 signifies b vidotrer 
relating to the deceased wife only, and without consideration of the factor possibility 
of the widower remarrying. If the framers of the Act had wished to provide against 
remarriage as in the cases falling under sec. 66 below, they might have used ade- 
quate language for t.he purpose as in tbe Hobedule II, Fart II. items 10 and 14, and 
tbe omission to employ similar expiess words for tbe oases falling under this section 
is significant, Jehmvjir v. Perozhai , 11 Bom. 1. (Ref. HO Bom 369), 


55 . When a Parsi dies leaving neither lineal descendants nor 
Dimion of property a widow or widower nor a widow of any lineal 
where intestate leaves descendant, his or her next-of-kin, in the order 

neither lineal descendants f j p t jj f £ c |, ed „| p [J shall be eiltitl- 

nor a wiaiw or widower w , 

nor u w:d of any lineal ed to suoceed to the whole of the piopeity of which 
descendant. }, e or she dies intestate. The next-of-kin standig 

first in Part II of that Schedule Bhall he prefen ed to those standing 
second, the second to the third, and soon in succession, provided 
that the property shall be so distributed that each male shall take 
double the share of each female standing in the same degree of 
propinquity. 


Snb-iec. (2) of sec. 51 : This sub-section contemplates the following case— namely, 
that the intestate has left parents, widow and children, Heie the father will be tegeided 
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ii a half eon and the mother as a half daughter and auceeieion will proceed 
accordingly. 

Mancheiji v, Mithibai, I Bona. 506 : A Parti iuteatate dies leaving a widow, 
tone, daughters, one of whom w&b posthumous and the ohildren of a predeceased 
•on and the widow (W) of another predeceased son, held , W, the widow of the 
predeceased son took $ of her deceased husband's share in the intestates property 
and the other half devolved upon the sons and daughters (including the posthumous 
one) of the intestate and the children of the other predeceased son, as they were 
W's husband's brothers and sisters or brother’s children, see seo. 55 (b) with 
Hohedule II, Part I. This case has to be reconsidered in the light of the present 
law. 


N. B . — The Maternal relations have no right under this Part, 

56 . Where there is no relative entitled to succeed under the 
or, he; Provisions of this Chapter to the property 
Division of property where 0 f which a Parsi has died intestate, the said pro- 

♦»d to succeed under the pert y shall be divided equally among those oi the 
other provisions of this intestate's relatives who are in the nearest degree 

Onapter. _ 

of kindred to him. 

Application of the Section : — ThiB aeotion applies only in the absence of the 
widow (or widower) and the lineal descendants. 'Ihe lineal descendants always 
come in before and exclude the next-of-kin (including the parents and the brothers 
end sisters), Erasiia Kaikhasru v. Jerbai , 4 Bom. 587. 'Ihe next-of-kin in Schedule 
IT, Part II come in the order in which they are mentioned and take subject to a iule 
of double portion for males in respect of the relations standing in the same degtee 
of propinquity, Cf. Hirjihai v. Barjorji, 22 Bom, 909. In this case the rule of this 
section has been beat illustrated, rule infra . 


Next-of-kin : — In this section, this term is synonymous with nlatives and ia 
the collective name for ail persons mentioned in Bchedule 11 ; vide Hirjtbhai v. 
Barjorji , 22 Bom. 909. 

Hirjibhai v. Barjorji, 22 Bom. 909 : One Jerbai, a Parsi widow died intestate 
and without issue, her father, mother having predeceased her. Two of her brothers 
and one sister had left children ; some of those children had also predeceased her 
leaving children (grand nephews and nieces of J). Two of the last mentioned clais 
had alto predeceased her leaving ohildren (great-gist d nephews and nieces of J). 
The following table will give ft graphical idea cf the position of Ibe surviving 
relations. 
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3 

I 

l*t Brother (deed) 2nd Brother (dead) 

I 

Nephew and 

Nephew (dead) Niece Niece 

1 I i 

Grand Grand Niece Grand Nephews 
Nephew (dead) | 

I | Great Grand 

Great Grand Great grand Niece* 

Nephews Nieee (A) 

Held : — (i) First, get three shares, ^ ~ ^ ; of these one for the first 

2 l 

brother's line, the ether ~ for the 2nd brother’s line and z for the sister’s line. 

0 0 

(ii) Secondly, subdivide these three shares among the remoter descendants 
having regard to the following rules : — (a) no descendant is entitled to share con* 
ourrently with his or her ancestor, e.g. the great-grand niece maiked (A) in the 
Table cannot take as her ancestor is living ; (b) at each divivion and sub division, 
each male takes double the share of each female standing in the same degree of 
propinquity. 

(iri) In Part II of Sohedule II, the gift to lineal descendants is snbititutional 
in the sense that they take nothing if the head of their branch of the family is living 
whereas if be is dead they etand in his place and take the share which be would have 
taken. 

(iv) In distributing an estate among brothers and sisters and their lineal 
descendants of such of them as have predeceased the intestate, the primary division 
must be per stirpes. If there are surviving brothers end lineal descendants of a 
predsoeased brother then eaoh surviving brother will take equal shares with the 
lineal descendants oolleotively. If all the brothers are dead then the share which 
eaoh would have taken goes to his lineal descendants. Bister’s descendants 
take her half-share separtely. 

Dinbai v, Nnservang Mehiar , 28 I. C. 481 (Sindh) : A Parsi died leaving a will, 
having a son, two daughters and heirs of a predeceased daughter. The residue of 
the eetate was to be held in trust, the net income thereof to he paid to hie son 
during his lifetime ; in the tfvent of the son's death having no issue hut only a 
widow, a sum of Rs. 10,000 was to be pdfd absolutely to the widow and the half of 
the residuary estate was to be appropriated to oertain Charities and the other belf 
to be divided amongst the heirs according to the Parsi lew of sueeessioii hut exclu- 
ding the son's widow Upm getting any share in the distribution. On the death of 




Sister (dead) 

i 

Nephew and Niece 
Grand Nephews and 
Nieces, some dying 
leaving Great- 
• grand-nephews, 
etc. of 
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the son his widow contended that though she was exoluded as heir of the testator, 
she was not exoluded as an heir cf the son ; held , the widow was to be entirely 
exoluded whether as heir of the son or otherwise. Of. Pestonji v. Khnnedbai, 
7 Bom. L K. 207. 


Table op Succession among Parsis. 

A. The widow (or widower), when alone [sec. 64(a)] — half. 

B. The widow (or widower) with lineal descendants. 

(1) Widow with Children [seo. 61(a)) — Son : Widow : daughter : 2 : 2 : 1. 

(2) Widower with Children [seo. 61(a)] — Widower : 

Son : daughter : 1:1:1. 

(3) Only Children. 

(a) Male’s property [seo. 61(h)]— Son : daughter : 2 : 1. 

(b) Female's property [sec 62(h)] — Son : daughter: 1 : 1. 

Observe : — In all these cases a predeceased child's heirs will represent him in 
the matter of distribution of the cBtate (seo. 63). In other words, children include 
their heirs. 

C. The widow (or widower) without lineal descendants. 

Case (i) •. Widow (or widower) ... ... ... ... i 

(Soo 66-a) : Parents (jointly and subject to the rule of double portion 
for male, if both be living ; otherwise singly) ... ... i 

Case (ii) ; Widow (or widower) ... ... ... ... i 

(Seo. 65-b) : Paternal relations mentioned in 8oh. IT, Part I, in order of 
priority and subject to the rule of double portion for 
males ... ... ... ... $ 

D. Next-of-kin, in Schedule IT, Part II, in order of priority and subject to 

the rule of double portion for males and also subject to the rule of 
Represention or substitution, where there are no widow (or widower^ or 
lineal descendants ... ... ... ... ... (whole). 


11 
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PART VI. 

Testamentary Succession. 

CHAPTER I. 

Introdiictoiy 

57. [H. Will, Ss. 2 3] The provisions of this Part which are 

set oat in Schedule III shall, subject to the restric - 
Application of oortnia tions and modifications specified therein , apply' — 

provisions of Part to a 
class of wills made by 

Hindus, etc. (a) to all wills and codicils made oy any Hindu, 

Buddhist, Sikh or Jaiua, on or after the 
first day of September, 1870, within the terntoi ieB which 
at the said date were subject to the Lieutenant-Governor of 
Bengal or within the local limits of the ordinaiy original 
civil jurisdiction of the High Courts of Judicatuie at 
Madras and Bombay ; and 

(b) to all such wills and codicils made outside these 
territories and limits so far as relates to immoveable 
property situate within those territories or limits ; and 


(o) to all wdlt and codicils made by any Hindu, Buddhist, Silk or 
Jama on or after the 1st day of January, 1017, to which this* provisit ns 
are not applied by clauses (a) and (b). 

Provided that marriage shall not revoke any such will or 
codicil. 


The Section : — The body ot the seotion together with Nch. 1)1 is section 2 of 
the Hindu Wills Aot, (XXI of 1870) as amended by section 164 o> the Probate and 
Administration Aot, and the Proviso of this seotion is taken from the first proviso 
of seotion 3 of the said Aot, the remaining provisos of that sec. (8) being leproduced 
in the first three restrictions of Soheilule I II. The words in itslicB in oi (b) have 
been newly added in 1929. As to the object of the Hindu Wills Aot, see 
Alangamonjori v, Sonamoni, 8 Gal. 637 : 10C.L. B. 469. For easy reference, the 
Third Sohednle is reproduced here ; 

*Addsd by the Tnd. 8110. ( Amendment) Aot, XV III of 1929, [Consult Aot 
XXXVII of 1926 and XXI of 1928 J 
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SCHEDULE III. 

Provisions of Part VI applicable to certain Willb and 
Codicils described in section 57. 

Sections 69, 61, 62, 68, 64, 68, 70, 71, 73 74, 75, 76, 77, 78,79, 80, 81.82, 88. 
84, 86, 86, 87, 88, 89, 90, 96. 96. 98, 101, 102, 103, 104, 105, 106, 107, 108, 109, 
110.111, 112, 113,114,115,116,117.119.120.121. 122.123,124,126.126, 
127, 128.129.180, 191, 132, 133, 134. 136, 136, 137, 188. 189, 140, Hi, 149, 
143,144,146.147,148,149, 160.161.169, 158,164, 166,166, 167 168, 169, 160, 
161,162,163,164.166,166, 167,168, 169,170,171. 172,173, 174,176. 176,177, 
178. 179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 189 aud 190. 

Restrictions and modifications in application oj foregoing sections . 

I. Nothing therein contained shall authorise a testator to bequeath property 
which he could not have alienated inter v vos, or to deprive any person of any right 
of maintenance of which, but for the application of these sections, he oould not 
deprive them by will. 

Nothing therein contained shall authorise any Hindu* Buddhist, Sikh or 
Jama, to create in property any interest which lie could not have oreftted before 
the brat, day or September, 1670. 

3. Nothing therein contained shall affeofc any law of adoption or intestate 
succession. 

4. In applying section 70 the words " than hy marriage or” shall he emitted . 

5. Tn applying any of the following sections, nnmely, sections seventy-five, 
seventy-six, one hundred and five, one hundred and nine, one hundred and eleven, 
one hundred and twelve, one hundred and thirteen, one hundred and fourteen, one 
hundred and fifteen, and one hundred and sixteen to such wills and codicils the 
words “son,’' "sons/* “child/* and "children” shall he deemed to include an edopttd 
child ; and the word "grand-children" shall he deemed to include the children, 
whether adopted or natural-born, of a child whether adopted or natural-horn ; and 
the expression "daughter-in-law" shall be deemed to include the wife of an 
adopted son. 

Application of the Section It provides that the sections enumierted above 
(of this l*art) will apply, subjeot to the aforeesaid restnetions and modifications (a) 
to all wills and oodioils made (i) hy any Hindu. Buddhist, Sikh or Jaina, (ii) on or 
after the 1st September, 1870, (ii) within the territories, which were, on the 1st 
September 1870, sabjeot to the Lieutenant-Governor of Bengal o*r within the local 
limits of the ordinarily original civil jurisdiction of the Madras aud Bombay High 
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Courts. And (b) to all suoh wills and codicils made outside tbe aforesaid territories, 
so far as they relate to immoveable property within those territories. Cf, Umakonta 
Das v. Biswambhar Das , 8 Pat. 419“ A. I. R. 1929 Pat. 401*117 1. C. 874. And (o) 
to all wills and codicils made by any Hindu. Buddhist, Sikh or Jaina on or after 
the 1st day of January, 1927, to which those provisions are not applied by 
clauses (a) and (b). 

Territorial Limits : This section affects only, (a) the wills made in the 
territories which were under the Lieutenant-Governor of Bengal on the 1st 
September, 1870 or whioh are within the ordinary original civil jurisdiction of the 
Bombay and Madras IJ igh Courts, and (b) the wills made outside hut relating to 
tmmoveable properties within those territoiies. A will made within the aforesaid 
limits comes within the operation of this section even if it relates to properties 
beyond those limits, Banjt Rancho d v. Vishnu Ranched , 9 Bom. 241 ; but if the 
will is made outside these limits and relates to properties not within them, this 
section will have no application. [ Nnmberumal Chetti v. Vcerapernvial Ptllai , 69 
M.LJ. 596- A.l.R. 1980 Mad. 966 “128 I.C. 689 ]. So it >haB been held that a 
will made outside the town of Bombay and not affecting any immoveable propeity 
within it is valid although it was attested by one witness only, tbe Act not applying 
to it, Bapuji v. Jagannath , 20 Bom 674. Cf. Bltagwan Dullahh v KaJa Shankar , 
lBom. 641. Whete the will of a Hindu in Ajmer deals with property in 
Calcutta, sec. 213 will oblige the legatee to establish his rights by cnpnns of a grant 
of Probate or letters under the Aot, Muhand Kunivai v. Kumvur Uviras , 1941 
A. M. L. J. 132. bimilarly, an uuattested will of a resident of Arijar ( beyond the 
local limits of the ordinary original civil jurisdiction of the Madras High Court ) 
will be valid, Ratansi v. Administrator- General of Madia*, 62 Mad. 160-66 
M. L. J. 478-28 L. W. 674*1928 M. W. N. 848- A. 1. K. 1928 Mad. 1279- 
111 I. C. 364. Likewise, a suit for a pecuniary legacy unconnected with 
immoveable property in Madras, has been held to be maintainable without a 
probate, Nambe/umal Ohstty v. Veer aperumal Ptllai 69M.LJ, 696*1931 M.W.N. 
224 — A. I. R. 1930 Mad. 966*128 I. C. 689. By reason of this section read with 
seotion 213 (2), post, no probate is necessary for a Hindu will made in Ajmer, 
Mohri Lai v. Ghhagan Mai , 1946 A .M L.J. 61. Cf. A.I.R. 1961 Raj 40. 

No question of territorial limits arises in relation to tbe olass of wills that 
falls within clause (o) of the section. 

First day of September 1870 . -Wills made before that date are not affected 
by this Act, and therefore they oould be valid without the formalities prescribed 
hereby, provided they were complete instruments, signifying the deliberate inten- 
tions of the testator, Vmaynk Nurayan v. Oovtndrao, 6 Bom. D.C.R. 224; 
consequently a will prior to 1870 was not required to be signed by the testator, 
Ibid ; Balmakmd v. Ramendra Nath , 60 All 314-26 A. L.J. 1073- A.I.1I, 1927 All. 
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497 “104 1.0. 697 Of. also Manchsrji Pistomji v. Narayan, 1 BH.O.R. 77 ; 
Tarachand v. Nobin Chunder , S W, R. 98 ; or attested by witnesses, Manchcrji 
Pestomji's ease, supra ; Rndhabai v. Gonesh, 3 Bom. 7 ; Balmakund v. Ramendra 
Nath t supra. It was not obligatory upon exsoutors and legatees of such wills to 
take out probate or letters of administration, but probates of suoh will may 
be obtaiued if it is so desired, Krishna Kinhar v . Rai Mohan , 14 Cal. 87 ; Krishna 
Ktnltar v. Panchuiam M undid , 17 Cal. 272. But see Luchmun Bhasti v. Dukharam 
BhaUi, 6C.L.R. 138 Of. Sheik Moosa v. Sheikh Esta , 8 Bom. 241. As to the 
position of an executor under a Hindu wiil before the Hindu Wills Act, see 
Sarat Chandra v. Bhupendra Nath, 25 Cal. 103. 

The dafco is also important in the matter of ascertaining the territorial 
limits, because it is with reference to this date that such limits are ascertained. 

First day of January, 1927 ; By reason of the amendment of 1929, the 
provisions of this Part (as set out in Rob. Til) shall, subject to the restrictions and 
modifications specified in the said schedule, will apply to all wills and oodicils 
made by any Hindu, Buddhist, Sikh or Jainn, on or after this date, irrespective of 
any question of territorial limits therefore, in view of clause (c) of this section 
read with sec 63 of the Act, no oral will could legally be made by a Hindu wherever 
situated, after the 1st January, 1927, Ram Sump v. Nanah Chund, i2 F.JjR* 326. 
IT or the same reason, the rule of sec. 106 can apply to a will made only after 
January, 1927, Koppttla v. Koppula , A.I.K. I960 Andhra, l'r. 369. 

Hindus : vide notes at p. 18, supra . 

BuddhistB : vide notes at p. 19, supra. 

Sikhs: vide notes at p. 19, supra. 

Jamas ; vide nofceB at p. 20, supra. 

Proviso ; Under the English law, marriage is looked upon as a revocation of 
a will on the idea that, by marrying, the testator has so far changed bis pievious 
course of life that he cannot be expected to stand by bis original plans indicated in 
the will, This principle of implied revocation has not been accepted in this country, 
and henoe this proviso. [ Read the Statement of Objects and Reasons for Hindu 
Wills Act (Act XXI of 1870)1, also vide sec. 69, infra, tit also Lakshovtmal v. 
Doraisami , 80 Mad 369; Vekayamna v. Venkata. 25 Mad. 6<8 ; Raj Narain G hm 
v. Vi siuanath, 5 G.W.N. 454. 

Restrictions: The application of the seotions mentioned in Schedule III 
above to the will of a Hindu etc. is however subjeot to several restrictions lin iting 
the testamentary capacity of a Hindu etc. in oerfcain material particulars as will 
appear from what follows : 
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A. Restriction as to disposition of property ; The application of the specified 
sections to the will of a Hindu etc. will not so operate as to authorise a testator to 
bequeath property whioh he could not have alienated inter vtvos. Or, in other words, 
a Hindu's testamentary power of disposition is only co-extensive with his power of 
alienatiou during life, see Beer Pertab v. Rojender Pertab, 12 M.I.A. 1 ; Nagalutohme 
v. Gop^o, 6 M.I.d. 309. As a Dayabhaga father of Bengal possesses an absolute 
power of alienation over all his properties whether ancestral or self-acquired, 
such unqualified right will be the naeasuie of his testamentary power. Of. Tagore v. 
Tagore . 9 B L.R. 377 ; Rwntonoo Mulhch v, Ram Goyal Mulltch , 1 Knapp. 246. 
But under the Mitakshara Law, a dilTeience is made between the two kinds of 
property, ancestral and self-aoquired, and the power of alienation with respect to 
the former kind is very limited, though it is unlimited with lespect to the latter. 
•See Rat Bisken Chand v. Asmaida Koer , 1L l. A. 164 ; 6 All. 660 ; Sariuj Kuart v. 
Deoraj Kuari, 15 i.A. 61 ; 10 Ail. 272 ; Rao Balwant Singh v. Rant Kishori , 26 I. A. 
64 ; 20 All. 267 ; 2 U.W.N. 273, Ranbir Chand v. Jodha Mai , 36 P.L.K 7J - A 1.1L 
1934 Lah. 764 — 160 I.C. 311. A bequest by a Mitakshara father to his two sons in 
Madras ordinarily takes effect as a gift to two co-parceners and nob to tenants-in- 
oomoioi), Shyama Rai v. PurushotUm Das , A. I. K. 1926 Mad 646 “90 ]. G 124, 
following 24 Mad. 429 ; 28 Mad. 363. A devise of Mitakshnia property with the 
consent of the oopareeneis nmy be upheld, Ytnioba Sah v. Ranganayn it Ammal, 71 
M L J. 464- 1936 AI. W- N 781 - A I R. 1936 Mod 967-168 L G. 336. It may 
virtually take effect as a family settlement, Itanbir Chand v. Jcdha Mai, supra. 
Under the Dayabhaga Law, Bucb unrestricted power of alienation prevails even in 
resp u ob of an undivided share in the family property, Janohi Nath v Mathura Nath, 
9 Gal. 680. F. B. But under the Mitakshara law, by reason of the rule of 
survivorship, the moment a co-parcener dies, there remains no devisable interest of 
his in the family property, Baba v. Twima , 7 Mad. 367, F B ; Vtrayya v. 
Hanumanta , 14 Mad. 469 ; Chamath v Ram Promd, 2 All. 267. F B Head the 
notes under the heading, “Pass by survivorship” under see, 211, tost, and under the 
heading “Joint Hindu family" under sec 218, post A similar incident, is notice- 
able with respeot to the interest of a Hindu woman inheriting properties from 
another. 8he has no power of alienation (except for legal necessity) over such 
properties and her testamentary power with respect to them will be similar ly cir- 
cumscribed, Read Sombtiai v. Jaggunan, 30 Bom. L. R. 987 — A I. R, J928 Bom, 
380- 114 I. C 877. Cf. Mahomed Shumsool v. Sheulram , 2 I. A. 7 (14), Thakccr 
Dayabee v. Rai Baluk Ram , 11 M.l.A. 139 ; also Pramatha Nath v, Bhutan Mohan , 
33 C.L J. 421; Btjoy Gopal v. Krishna Mahishi , 11 O.W.N. 424 (I*. C.) ; Suhn 
Mohan v Rij Krishna, 26 U.W.N. 420. As to a widow's rights over the aocumula. 
tions from her husband's estate in her hands, see Sootjeemcny v. Dinobttndhoo, 9 
M I A. 123 ; Gouda Koer v. K^er Ood>y, 14 B.L.R. 169 ; Gnsh Chunder v. Bioughtcn 
14 Cal. 861. Nabakuhore Mondal v Uyendra Kishore , 86 C. L. J. 116 : 26 C. W. N. 
321 (P.O.). A Hindu widow can will away the promissory notes in her hand which 
represents the accumulated income of the estate, Venkata dr t Ajpa v. Parthosarathi , 
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62 I. A. 914-48 Mad. 812-23 A. L.J. 261-48 MX, J.627-27 Bom.L.R. 823-29 
O.W.N. 989- A.I.R. 1926 P,G. 106-87 LG. 324, P.C. If a widow makes a will in 
respect of a property whiob she could not alienate inter vivos, such will will not be 
void ah initio , and may be valid for purposes of probate, Behary Lai v. Juggo Mohan f 
4 Oal. 1 : 2 G.L.tt. 422 ; Abhiram Das v Uopal, 17 Cal. 48 ; Btrjnath v. Ohunder 
Mohun, 19 All. 468. The reason for this rule is that probate cannot be refused 
simply because there is no estate to be administered, Adwait Ch. Mon dal v. Krishna - 
dhone, 21 C.VV.N 1129* Cf. lie Goods oj Nurshinyh Chandra , 8 O.W.N. 636 ; Lalit 
Ckunder v. Baikuntha, 14 C W.N. 463; 16 C.L J. 806. The widow has, however, 
unrestricted power over her Stridkan property which therefore she oan validly 
will away, Teen Cowrie v. Dtno Nath, 3 W.lt. C.li. 49 ; Venkata v. Venkata, 2 Mad. 
333 (P.C.) ; Munia v. Pur an , 6 All. 3 1 0 ; Sham Shivendar v. Janki Eoer. 86 I. A. 1 ; 
86 Oal. 8 L 1 (P. 0 ). An impartible estate whioh is inalienable by custom is also 
undevisable, By jnath Prasad v. Tej Bali, 43 All, 228; 33 C.LJ. 388; 26 O.W.N. 
6b4 (P.O.). Cf. Venkata Surja Hama v. Court of Wards, 26 I. A. 83 : 22 Mad. 383 ; 
8 C.VV.N. 416 (P.C.) ; Sartaj Kuari v. Dewraj Knar*, 36 I. A. 61 • 10 All. 272 ; 
Pi otap Chandra v. Raja Jagadtsh Chandra , 40 U.L.J. 33 i. Hereditary posts Dot 
I) m i n g alienable according to the wish of the deoeused, must necessarily he undevis- 
ahle, Nazir Mnhamed v. Bahia Bibr, 1942 A. Til. L.J. 47. The equity of redemption 
is transferable property and is therefore devisable, Kants Ram v. Kutuluddrn, 
22 Cal 33; Mala Dm v. Kazrm Husain, 13 All. 432. F.B. That is also the case 
w. tii a lease, see sec. J 06, Transfer of Propei ty Act, (IV of 1882). A devise of the 
r ent of land for an indefinite time is equivalent to a devise of the land itself, 
Abiba Ali v. Al/iagt Mama, A.LK, 1942 P C. 69-203 1 C. 661 (P.C.). The expeotanft 
interest of a Hindu reversioner is not property and therefore not transmissible, 
Amrtta v. Gaya Singh, 46 Cal. 690 (P.C.) , 27 0 L.J. 296 ; Annada Mohun v. Gcur 
Mohan , 28 C.VV.N. 713 * 40 C.L.J. 10, P.C. ; Sham Sundar v. Achhan Eunvar , 26 
LA. 183. Cf. 29 Cal. 365, As to devise of property burdened with a charge, see 
Stvasumy Ayyar v. Tirumudt . 49 M.L J. 666-1926 M.W.N. 641 -A.I.R. 1926 Mad. 
1067-90 1.0. 693. 

B. At to power to har right of maintenance. — The effect of this section is not 
to empower the Hindu testator to make a will in derogation of the right of main- 
tenance of another poison whom be is under the law hound to support. Bee 
Sonatan Bysack v Jagut Sandies HI I A. 66, which negatives the husdand's power 
tj interfere by will with his widow's right of maintenance ; ere also BecJur v. 
Molhina , 23 All 86 ; Debt Persad v. Gunwanta Ecer, 22 Cal. 410. Cf. also Bee St> of 
the T. P. Act and Digambari Debt v. Dhankumari , 10 C.VV.N. 1074 : 4 C L J. 476 ; 
Joytara v. Barnhart, 10 Cal. 638 ; Gdop Kunwar v. Collector of Benares, 4 ALI A, 
246 ; Sidiessuree v. Jonardan , 6 C.W N. 649 ; 6 O.W.N, 6h0 ; Qclabat v. Lahshmt - 
das , 14 Bom. 490; Promoth i v. Nagendrabala , 12 C W.N, 808. Along with this, 
read the notes under seo, 391, post. 

0. As to power to create new interest : — This section will not authorise a 
Hindu &c, to create in property any interest whioh he oould not have created 
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before the 1st September. 1870. The words “create any interest' 1 muBfc be read &b 
referring only to the estate or interest which can be given, without reference to 
the further question to whom it can be given, Alangamonjort v. Sonawtowi, 8 Cal,, 
167 : 9 O.L K* 121 ; or in other, words they refer to the quantity or quality of the 
interest, Alangamonjort v. Sonamoni , 8 Oal. 637 : 10 C.L.R. 469. 

D- At to power to affect law of adoption or law of intestate succession: — lhe 
Hindu law of adoption or of intestate succession cannot be interfered with by a 
Hindu testator by virtue of anything herein contained. Thus, a father cannot, by 
will previously made, interfere with the rights of a son who might be subsequently 
adopted by him, Sartraj Kuari v. Deivrnj Kuari, 16 LA. 61 : 10 All. 272 ; From 
this it will follow that if a will appoints an executor and authorises the widow to 
adopt, an adoption in pursuance to this authority will change the whole course of 
devolution of the property, Venkatachala Mudaliar ?. Vedagtrt Mndaliar, A.I.li. 1927 
Mad. 782 =*102 l.G. 841. A will caunot authorise an executor to make an adoption 
on behalf of the testator. Amrita Lall v. Surnomoyee, 27 Cal. 996 : 4 O.W.N. 649. 
The adoption is made by the widow and not the executor, Sriranjan v. Vcnyn 
Ainmil, 108 I C. 664. An adoption is made to the husband and thereto? o an adopted 
son will not fall within the meaning of the term 1 issue’ 1 when a defeasance 
clause is provided in favour of a daughter "having issue", Kami an ma v. Machomma, 
1927 M.W.N. 909 -A. I. R. 1928 Mad. 297-107 1 0.497. Where the power to 
adopt is conferred by a will, non-compliance with the provisions of this i nit which 
renders the will invalid will not invalidate the power to adopt. For the same 
reason a power to adopt embodied in a minor s will is ii.it rendered inoperative by 
reason of the invalidity of the will (being made by a minor), Kcndapalh Tijay - 
ratnam v. Mandapaka Sudarsana, 62 I. A. 305-48 Mad. 614-42 C. L. ,). 38-30 
O.W.N. 193 -23 A. L.J. 799 : 49 M.LJ. 247: A.j.R, 1926 V C. 196 *- 89 I.O. 733, P.C. 
Where an Oudh Talukdar who is governed by Act, 1 of 1869 gave power to adopt 
to his widow by means of a will, such power would take effect like a power of 
appointment and the widow will forfeit her such power upon her remarriage, 
Abdul Halm v. Baja Soadat Ah, A LR. 1928 Oudh, 166-108 I.O. 817. Where a 
Mahomedan Taluqdar creates under his will & life estate in favour of his widow 
with power to adopt, the widow may repudiate the life estate ana the power 
to adopt, and such disclaimer terminates her life estate and accelerate the 
remainder, Mahomed Azim Khan v Saadat Alt, 8 O.W.N, 349 - A LR. ] 931 Oudh. 
177 — 186 1.0. 642. Read also Ntsar AU Khan v. Mahomed Al\ Khan , 59 LA. 268- 
7 Luck. 324-36 C.W.N. 937 -1932 A.L J, 691-66 CL J. 36 -34 Bom L.R, 1299- 
68 M.LJ. 336-A.I.R, 1932 P.O.172-187 I.O. 639, P.C. A will cannot also alter 
the line of succession. Cf. Tagore v. Tagore , 9 B.L.K. 377 ; Puma Sashi v. Kaltdhan , 
38 Cal 603: 16 C.W.N, 693, P.C. ; Madan v. Labhnram, (1922) Lab. 421. A 
testator eannot defeat the right of the heir except by a devise, read the notes 
unler seo. 103, post, Prohibition by husband against taking an adoption may be 
implied from testamentary disposition of his property by the husband, Panchapalesa 
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v. Oopalan, 1938 M.W.N. 1180- A.I.R. 1939 Mad. 216-183 I.O. 877 ; but do tuoh 
prohibition against adoption oari be inferred from the testator emphasising the 
lights of the brother as the sole surviving co-parcener, Erishnawa Yelogouda v. 
Bamagouda, 43 Bom. L.R. 483 -A.I.R. 1941 Bom. 360-198 1.0. 622. 

Restriction No. 4 The omission of the words “than by marriage from 
sac. 70 when applied to a Hindu will is the necessary oorollary of the proviso which 
renders the English rule of revocation of will by marriage inapplicable in 
this country. Vide the jwovtso, supra. 

Restriction No. 5 : — Is the neoessary outcome of the third restriction which 
leaves untouched the law of adoption An adopted son, for all practical purposes, 
has the aauie status as that of a natural-born son ; hence the restriction. To faci- 
litate easy referenoe, the sections containing the words "child, ' children, etc., 
have been printed in antique types. 

58 . [Hue. 8. 831] (1) The provisions of this Part shall not 
apply to testamentary succession to the property 
P^ ral appl,0,lti0n af of any Muhammadan nor, save as provided by 
section 57, to testamentary succession to the 
property of any Hindu, Buddhist, Sikh or Jaimi ; nor shall they 
apply to any will made before the first, day of January, 1800. 

(ii) [Sue. S. $] Save as provided in sub-seebem ( 1 ) or by any 
other law for the time being iu force, the provisions of this Part 
shall constitute the law of India applicable to all cases of testamen- 
tary succession. 

The Section . It consists of two sub-seotioot. The first says to which 
cases the provisions of this Part will not apply and the second says that excepting 
the cases contemplated by the first sub-section or by any other law this 1 art 
will apply to ©very other case. 

Gases to which this Part does not apply : 

It does not apply to — 

(a) Testamentary succession to the property of a Mahorredsn. 

(b) Testamentary succession to that of a Hindu etc , txcef t to the extent 
mentioned in sec. 57, 

(o) Wills made before the 1st January. 1866. 

Or in other words, this Part does not apply to a Mahomedan will ; it applies 
to tha will of a Hindu eto., only to a limited extent (sec. 67) ; it does not apply to 
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any will before the lat January, 1866. by whomsover made. To other wills it will 
apply, if auoh application is not barred by other law. Therefore, the provisions 
regarding suoo^aion oontained in Part IV applies to the estates of Conluoians, 
Leony Hone Waing v. Leon Ah Foon, 7 Kang. 720= A. I K. 1930 Kang 42 = 121 
IC 796. 


Effect of Exclusion of Mahomedans ; — C)f. Sakina v. Mahomed, 37 Cal. 839; 
Syed Abdul v. Badaruddtn , 28 C.W.N 296. 

Proof of Will See Sukumari v Baiat, 20 C. L. J. 148 ; an unprobated will 
may be admitted in evidence for oertain purposes, Achyutanohda v. Ja^annatha, 
21 C.L J. 96-20 C W N, 122 = 27 l. C. 739 : read the notes under the heading 
“Admissibility in evidenoe of unprobafced will" under sec 213, post. 


CHAPTER II. 

Of Wills and Codicils. 

59 . [Rue. R. 40] Every person of sound mind not being a 

Person capable o{ miD01 ' di9 P 0Se ° f 1,is P ,C P ei l J’ b >' Wl11 * 

making wills. 

Explanation 1.— A married woman may dispose by will of any 
property which she could alienate by her own act during her life. 

Explanation 2. — Persons w ho ai e deaf or dumb or blind are 
not thereby incapacitated for making a will if they are able to 
know what they do by it. 

Explanations . — \ person who is ordinarily insane may make 
a will during an iterva) in which he is ol sound mind. 

Explanation 4 . — No person can make a will while he is in 
such a state of mind, whether arising from intoxication or from 
illness or from any other cause, that be does not know what, be is 
doing. 


Illustrations. 

(i) A can perceive what is going on in bis immediate neighbour hood, and 
oan answer familiar questions, but has not a competent understanding »a to the 
nature of his property, or the par sons who are of kindred to him, or in whose 
favour it would be proper that be should make hi* will. A cannot make a 
valid will. 



Beo. 69] 


OF WILLS AED CODICILS 


91 


(ii) A exeoutes an instrument purporting to be his will, but be does not 
understand the nature of the instrument nor tbe effect of its provisions. This 
instrument is not a valid will. 

(iii) A being very feeble and debilitated, but capable of exercising a judg- 
inent as to tbe proper mode of disposing of bis property, makes a will. Ibis is a 
valid will. 

N.13. This section applies to Hindus efco. 

Who can make a Will : — Every person who is not an insane person or a 

m\nor can make a testimeutary disposition. So a married woman can dispose of 

by wiil a property, which she could alienate inter vivos (Expl, 1). Deafness or 

dumbness by itself does not disqualify a person for tbe purpoee, if not attended 

with want of understanding (Expl. II). An insane person can make a valid will 

during lucid intervals (Expl, 111). Temporary causes suob as intoxication or illness, 

if suspending the menial capacities, may incapacitate tbe testator lor the time 

being. (Expl IV). As this section mentions only two disqualifications, insanity 

and non-age, it seems that even an alien friend or enemy can dispose of property of 

evtry description by will, Mayor of Lyons v. E.J. Co*. 1 Moo. P.G. 176. Tbe 

section however dues not authorise a peison to will away 

Powor of disposition properties over whioh he has no power of disposition. Any 
neoessiuy to validate 

h bequest, assent hy the legatee to abide by the will would l ot clothe 

the testator with aulhoiity to deal with property over which 
he had no disposing power, Paparbai v. Chuiermal Mule hand , A I.R 1929 bind, 19 — 
114 1.C.106. The validity of s bequeBt always depends on tbe testator's power 
of disposition over tbe property. Krishna Kumar v. Bajendra Bahadur, 66I.A- 
166-4 Luck 122-67 M.L.J. 496-30 L. W. 801-27 A.L J. t>86- A 1 It. 1929 PC. 
12 L — 116 I G.397, P 0, An undivided coparcener cannot will away his share of 
the joint Hindu family property, because of tbe rule of survivorabip taking away 
the power of desposition, l.L.K. 1953 Mad. 245 « A. I H. 1966 Mud 481. A aonleaa 
Haroch Kajput is competent to will away his anoestrnl property without tbe 
consent of bis collaterals. TLeie is no custom to the contraiy to )e&tric tbia 
suob power, Punjahoo v. Prithvi Singh, 7 J. A K.L It 4. There can be only one 
last will, though spread over several documents, A Mi i ( J3l 1 at. 114. 

Every person : — This wording seems to suggest that one will can be made 

only by one person. In England however two or moie persons can jointly 

execute a will, Be Stracey , 1 Jur. N. 8. 1177 ; IL lion v. Blackburn, 1 Adams, 274, 
278. Of. Jethabai v. Parsholtam. 23 Bom L.R. 393 : 61 I • C. 400 ; Mmakshi v. 

Viswanath, 33 Mad, 400 ; ft joint will does not however operate as a joint action 

exactly in tbe same way as a joint oontiacfc, Hobsons case, aupi a. In fact a 
joint will is equivalent to separate wills of ditfereut peisons on a common paper. 
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The; may however sometimes operate ae mere eompaets, l)ufo «♦“ V. Pereira, I 
Diok, 419 ; Walpole v. Lord Oxford, 8 Vea. 402 ; Joint Wills are revocable, Be 
Strawy* $ and Hobsons oases, supra, and to be probated after the death of each 
testator, if not taking eiToot after their joint lives. Be Baine, 1 8w. and Tr. 144, 

Testamentary Power carries with it power to disinherit Testamentary power 
conceded by this section carries with it the power to disinherit an heir. The 
testator oan prevent his own heir from taking his property, but he cannot 
prevent the disinherited heir from taking as an heir to hie legatee, Nandtram 
Tahilram v. Motiram Pessnmal . 22 ri.L.R. 236- A. i.U. 1927 Sind, 284-108 I.O. 
818 Oomp . Kkojeh 3'ibibullah v. Ananga Mohan Boy , l.L-ll. (1942) 2 Cal. 868- 
76 C.L.J. 279-46 (J.W.N. 719-A l it. 1942 Cal. 671- 202 1,<J. 90. 

Testamentary Capacity : — > In order to validate a will, the testator muBfc have 
a testamentary oapaoity, a sound disposing mind, Ibiahtm v. Sada Bibu 10 I ah, 
558 — 30 P. L H. 634-A.Mi. 1929 Lah. 20-114 I. C. 334. The tuslamentaiy 
oapaoity of a man is determined by two main conditions, first . the testator should 
be a man of sound mind, ie., he must understand and have full appreciation of 
what he is about, secondly, he mu«t be sut juris. Ue must know what be is 
doing; read the notes and cases under the beading, “Does not knew what he is 
doing ' at p. 96, post. The testamentaiy capacity of a peison is alwa>s considered 
with reference to the particular will in question. — ‘‘the question being not whether 
the testator and capacity for will-making, hut wlethei he had raiaoity to make 
the will in suit. He may have had oapaoity to make that will and j et not have 
had capacity to make a more complex one ; or he may not have had capacity to 
make the will in suit, and yet have had capacity to make n less complex or 
different one/’ Sajtdalt v. Ibadah, ^2 1 A. 17 1 : 23 Col. 1 (P C.) ; Saiadindu* 
naih v. Stidhtr Chandra, 60 Cal. 100 : 35 C L. J. 609-69 I. O. 48 Testamentaiy 
oapaoity is always a question qua the pertinent will, 67 C.LJ. 71*“A.1.R, 
1933 Cal. 674 ; also A.l R. i934 Lah. 628. Testamentary capacity implies 
a oapaoity on the part of the testator to comprehend the nature mid 
effect of his aot, Susil Kvmar v. Apwt Dehi, 19 G.W.N 826: 20 V L..T, 601; 
he must be able to dispose of the property with reason and understanding; this 
however does not mean that the will he makes is a sensible oi a reasonable one, 
Ibrahim v. Sada Btbi, supra. If the testator he sufficiently intelligent at the 
time of execution of the will to understand the provisions of a veiy simple 
will, it will, hs va'id even if the testator might not possibly follow every 
sentence of it, Kusum Kurrtaii v. Satishendra . 18 C.W.N. 1120: 8I.C.787. Cf. 
Perera v. Persia, (1901 ) A.C. 354 ; Numberumal v. Pasutnnily , 28 ].C. 969 ; Jogesh 
Chandra v Bhiku San, 72 I.O. 88 (Cal ) ; for requisites of testamentary capacity 
also see 1924 Cal. 612 ; Jogesh Chnndra v. Bhiku San, 72 l.C. 8b (Cal.) ; Be 
Monusrh, 10 Rom. L. R 1004; Tayamma v. Sashachalla , 10 M. I, A. 429; 
A, Mi 1953 Cal. 462 [testamentary capacity may be presumptively proved]. 
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Some oases hate held that left. 90 of the Bv idenoe lot raising a presumption of 
due execution and attestation* impliedly reflects on the existence ot testamentary 
capacity, Sarot v, PanchaHan A. 1 R* 1968 Cal. 471 ; also A. I. R. 1947 P.C. 16* 
The testator may be subject to serious infirmities affecting toons or less his mental 
vigor and yet be equal to making his will, Bannister v. Banntsttr, 46 N J. Eq. 702 ; 
Wesootl v. Sheppard, 61 N J. Eq. 816, 818* No amount o! weakness from age, 
disease, inebriety or other causes oan alone crests incapacity, see Detv v. Clark, 
(1826)3 Add. 79 ; Osmond v. Eitzray, 8 P.Wto . 129 ; Rctgel v. Egntr , 64 N.J. Eq* 
623. Ordinarily, wills are made by the sick and the dying people ; therefore, il tbs 
physioal infirmity were to invalidate a will, then wills Will be an itopossiblity 
in a great majority of oases; the law only requires a oertain degree of 
m hrita-i ling notwithstanding the physioal infirmity and that is fulfilled if the 
tostatior appieoiated what he was doing, Eusoof Ahmed v. Imatl Ahmed , 
A I. H. 193* Rang, 322-178 I. 0. 166. Comp. A. I. R. 1946 Lab. 8. Bead 
also the notes under the heading. "Does not know what he is doing 
at p. 96, post. Although the mental faculties of a person BUfferiPg from 
paralysis may have been affected by his physical weakness, still be may have 
capacity to dispose of his property by will, Sujidali's case, supra. Thus, a man 
suffering from tuberculosis and dying the next day after the making of the will, 
wil not he considered to bo devoid of testamentary capacity, inspite of his extreme 
weakness, if it he shown that he himself went to the writer's place for the prepara- 
tion of his will and himself went, to the Registration Office for its registration, 
Amir v. Aft. Jallan. A. I R. 1934 Lab. 628-148 1.0.1206 ; read Januava Vast v. Hart 
Vast, 1967 All. L.J. 667. The only two things required under this seotion are— (l) a 
sound mind, vide infra and (2) adolescence. For further particulars, vidt notes under 
“Sound Mind/* infra. For importance of draft will in cases of questionable testa* 
mentary capacity, see 27 C.W N. 797-A.l R. 1922 P. C. 409 : A.I.R. 1926 Cal. 739. 


Sound Mind : — The expression means “a mind of natural capacity not 
unduly impaired by old age or enfeebled by illness, or tainted by morbid influence, 1 
Smith v. Tebbitt l 36 L J.P. & M. 97. See In re Cowasji Bcramjtt 7 Bom. 16. A 
sound mind is that which is wholly free from delusion, Dew v Clark, (1826)8 Add. 
79. Vide also Auiten v. Graham , 8 Moo. P.C. 493. A mere delusion is not sufficient 
to deprive a man of testamentary capBoit>, Smte v. Sv ee, <0 L.J P. A: M. 8. Ae to 
what degree of delusion affects testamentary capacity, see Bvtthtcn v. Knight, L.B. 
8 P. and D 64; Jenkim v Morris, L R. 14 Ch. D. 674. The expression mninB 
that the testator must understand the meaning and nature of the business he is 
engaged in, Wo mexh Chandra v, Bash Mohint Dasi, 21 Cal. 279 (291, 293), affirmed 
in appeal in 26 Oal. 824 : 2 O.W.N. 321 ; see also Harwood v. Bake*. 3 Mno. P.O. 
282, 290 ; Bam B’jai Bahadur v. Jagatpal Stngh , 18 Cal. Ill* Mere physical 


Tost of nnsoundness 
of mind. 


weakness or an attack of partial paralysis iB no piouf of 
absolute unsouudnesB so as to completely incapacitate one 
from executing a will, Sajidali v. Ibadali, 22 I. A. 171 \ 28 
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Cal. 1 (P C ) ; Dew v. Clark , (1826) 8 Add. 79 ; Wistcott v. Sheppard, 61 N. J. Eq. 
3L5. Mere eccentricity or oaprioe is not enough to constitute mental unsoundness 
unless it is associated with soms sort of delusion. Swadhan* Debya v. Baja 
Jagat Rtshore, A. I B 1939 Cal. 379 - 186 I. C. 88. On the other hand late con- 
sciousness in the testator is not enough, he must have volition and intelligent 
comprehension, Woomesk Chandra & case, tupra ; Sala Mahomed Joffeibhoy v. 
DxmeJanbai , 24 I A. 148:22 Bom. 17 : 1 0 W.N. 481 (488-491). As to wbat 
constitutes a sound disposing inind, see generally, Thompun v. Gcrdni, 6 D.L.R, 
(Mys) 107 ; A.I.B. 1961 Assam, 129 and Suryanarayan v, Sitrammu . 62 O.W.N. 
468 •A. I. R. 1947 P.C. 169. One very important test of sanity is whether 
the testator is oapable of governing himself and his a£fnit a. If imbecility, 
whether congenital or aiising from old age or jnfiimity or illness tenders the 
testator incapable of So governing bin. self or his affairs, he will he unfit to 
executes wtll, see Re Cowart Beiamji , 7 Bern. 16; Sala Mahomed Jofferbhcy 
v. Dame Janbai , 24 I.A. 148 : 22 Bom, 17 : 1 C. W. N. 481 ; Padma Delya v. 
Dharmadas, 15 C. W.N. 728- For the test of soundness, read generally, 
(1913) 108 L T. 782; A. I. K. 1960 All 202; A. I. It. 19G1 Cal. 369. Mental 
weakness in order to constitute a testaments! y incapacity must amount to 
incomprehension in lelation to the will in question, Nalagtpal Sanhar v. 
Sirahbala, 67 C L. J. 71 -A. 1. R. 1933 Cal. 574 - 146 I. C. 414. Kocentiicity* 
is not necessarily tantamount to insanity so as to disqualify a man, Telhngton v. 
Grey, (1899) A.O. 40 1 ; also Austen v Graham, 8 Moo. P.C 498. Unsoundness in 
one particular, or partial unsoundness does not imply an all round unsoundness so 
as to disqualify a testator, B^nlcs v, Gcodfellow L. R. 6 Q B. 649 ; Hope v. 
Campbell , (1899) A.O. 1 ; ( contra - Waiing v Y'aung, 6 Moo. P.0. 34 l) 

Minority : — For definition of the term see sec. 2 (e). Also see llajcocmar 
v A'fuznddin Ahmed , 8 (J D.U. 419 ; Stephen v. Steph n, 8 Cal. 714 : 10 C.L.ii. 583. 
It should be noticed that in sec. 2 (e) a bifurcated definition of the leim has been 
given obviously to cover all cft*ea whether subject to the Indian Majority Act (IX 
of 1975) or not, vide notes at p. 1 1, ante. A minor is naturally immaluie and so 
unfit to make a will, s ee Cossmaih Bysack v, Hurrotoondry, 2 Mori. Dig. 198 (n). 
Cf. Ba i Gulab v. Thakarilal , 36 Bom , 622 ; Krithnamachartar v. Kiishnumnchurmr , 
88 Mad. 166 ; Beheiam v. Somanchi (191 1) 2 M.W.N. 383 : 12 I 0. 667 ; Dig Kotr v. 
Lakshmi Naroyan, 16 1 C. 6 ; lie Hanlwari Ld v. Gcmi, 38 All., 526. The Judicial 
Committee have ruled that a minor s will has no legal effect and is not capable of 
disposing of his estate, Kundipvali Vtjayaiatnam v. Mandapahu Sndar.ana , 62 l.A. 
305-48 Mad. 614-44 C.L.J. 88-30 U.W.N, 193 « 23 A LJ. 799 : 27 Bom. L. R. 
1082 : 49 M L J. 247 : (1924) M.W.N. 622 : A.l.R. 1925 P.C- 196-89 I C. 788. 

*As an instance of an eccentric will, vide Morgan v. B<ys 1 Tsylor Med. 
Jur. (5th ttd ). p. 863, where the testator direoted his executes to convert bis 
bowels into fiddle, to vitrify his body into lenses for optical purposes, and to 
utilise bis mortal remains for " purposes useful to mankind" 
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Explanation 1 Under the old English Law marriage operated as a transfer 
of the wife's property to the husband (vide notes at p. 87» onto). But this position 
was altered by the Married Women’s Property Aot, 46 and 46 Viet., 0. 76, under 
wbioh a married woman is capable of bequeathing as a feme sole, The Indian 
Married Women's Property Aot (III of 1 874) has also recognised such enlarged 

powers. This Explanation simply re-iterates the existing law under which a 

married woman oan now dispose of a property which she oan alienate inter vivcs* 
With respect to the Hindus, the explanation is unnecessary as the Restricting 
in 8ohedule III permit testamentary disposition of Stridhan property, vide 
at p. 87 ante. For a similar provision see para 2 of the Oudh Estates Act 
(1 of 18810. 

Explanation 2 : Deaf, Dumb, Blind .—Deaf and Dumb persons are naturally 
idiotic and therefore can’t be expected to have any intelligent appreciation of 

the execution of a will. But where suoh persons are intellectually gifted, these 

nhvsioal defects will not disqualify them for the exercise of testamentary powers, 
Fdirtlough v. Fairtlough, Milw. Ir, Ecc R. 491 ; Ryan v. Ryan , 7 C.W.N. ccii. 
There is a natural presumption of incapacity against the deaf and the dumb, but 
such presumption can be rebutted by proof of power of understanding in them. 
Re Gaols of Ons ton ‘2 Sw, & Tr. 461. For the case of a blind person, Bee Finackum 
v. El wards, 8 Curt 63. For proof of blindness, iesd PC. Appeal No. 7 of 1963 
dated 14. 12. 1963 (P.C.). 

Explanation 3 : Iusauity : — It implies Biioh a derangement of the mind aa 
takes away a man s reasoning faculty. Lunacy is the olher word to indicate such 
a disordered state of the mind. Medical men have subdivided it. into a number of 
mental conditions such as manta, monomania, dementia, Ao , Bee Taylor Med.Jm. 
479 ; and (1963) 2 All. E it. 1411. Insanity with all its phases will disqualify an 
intending testator only when it negatives the existence of n Sound Mind , which 
is the cardinal test of a testamentary power under this section A sound mind 
is that which is wholly free from delusion, Dttv v. Clatk, (1826)3 Add. 7b(90). \ide 
also Austen v Graham* 8 Moo P 0. 493. A mere delusion is not sufficient to deprive 
a man of testamentary capacity, Smee v. Smee, 49 L.J P. & M. 8 As to what 
degree of delusion affects testamentary capacity, see BoxighUn v Knight, L. 11. 3 P. 
A D. 64 ; Jenkins v. Minis, L.R. 14 Oh D. 674. The delusion is imam, when the 
belief or conviction in the mind results from faofea, which are inherently impossible 
or are suoh that no rational man would believe them, fiee Pnn*<p v Dyce barbie, 
10 Moo P.C. 247 ; Dew v, Clark , supra . Cf. Waring v. Wartng, 6 Moo. P.C. 341 
f Legal aspeot of monomania or partial insanity]. Thus, for instance, when a men 
aote under the belief that he has had a direct command frem the Leity, be is 
under an insame delusion, Hope v. Campbell, (1899) A.C. 1. In order to constitute 
an insane delusion, it must be shown not ouly that belief in the statement was 
unfounded but that it was so destitute of foundation that no one except an 
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insane parson would have entertained it' 1 , Sajid Alt v. Ibadali , 92 I. A. 171 : 
93 Cal. 1. 

Lucid Interval : — This Explanation provides that a person, afflicted with 
insanity may make a will during an interval in which he is of sound tuind, or in 
other words during lucid interval , Re Wither (1905), 1 Ch. 160 (170) The lucid 
interval is the period during which the man is free ftnw the disease of insanity 
and his rationality is restored to him. Cartwright v. Cartwright, 1 Pbilim, 90. 
‘‘The luoid interval must be a substantial though temporary reoovery ; a mere 
cessation of the violent symptoms is not enough, there must be a restoiation of the 
mind sufficient to enable the party soundly to judge of the aot'\ J Iall v. Warren, 9 
Ves 611. As to how luoid interval is to be proved, vide infra. 

Explanation 4 : Drunkenness. Illness:— The essential condition for the 
validity of a will is that the testator must fully appreciate the significance and 
effect of his act, Harwood v. Baker, 3 Moo. P. 0 282. Ho any circumstance tb h t 
might possibly suspend this power of appreciation at the time of his executing the 
will will affect his testamentary capacity. For instance, drunkenness may for the 
time being so obsouie his mental powers or such powers may be so much enfeebled 
by illness that his power of understanding beoomes completely olouded necessarily 
entailing a temporary suspension of his testamentary capacity. Hee Wheeler v. 
Anderson, 3 iiagg. Koo. H. 60*2 ; Handley v. Stacey, 1 F. & Y. 574 ; Bur Stngh v. 
Uttam Singh, 38 Cal. 855 ; Boughton v Knight, L.li 3 P. h D. 72 ; Sola Mahomed 
Jafferbhoy v. Dame Janbai , 24 I. A. 148: 22 Bom. 1/: 1 C. W\N. 481 (P U.) ; 
W omesh Chunder v. Rashmoni 21 Cal. 279 ; on appeal, 25 Cal. 8J4. But mere 
physiaal weakness without obsouring the intellectual powers will not disqualify the 
testator, Saradindunath v. Sudhir Chandra, i 0 Cal. ICO . 1923 Cal 116; W'oohner 
v D ily, 1 Lah 773; Visiuanath v Rama Chiamn.nl, VA M.L.J. 271: 21 I C. 724 ; 
Anup Singh v Sahan Singh, 44 T.L R. 19 ! 5 ; 27 I.C. 749 ; Naram Das v. Emum 
Kumin, 40 f O 597. Cf. also Ptrira v. Berira, (1901) A. C. 354. In order to 
ascertain what cases fall within "any other cause” the principle of eju v dem genets 
should not be applied. When the legislatui e in its wisdom has left a thing to the 
discretion of the Court, the definition of that thing should not be very rigidly cir- 
outruoribed. For analogous law under O XLVII. r. 1, seo. 39 C.LJ. 247. When 
a will is challenged on the ground of drunkenness or so forth, fhe reol test of 
validity will he whether the testator had a proper appreciation or compiebeusion 
of the act, Harwood v. Biker , 8 Moo, P.C. 282 ; Vrinsep v. Lyre Sombre, 10 Moo. 
F.C 278. 

“Does not kiow whet he is doing” This, we have seen, is the essential Pre- 
requisite of a valid will. Mere knowledge is not sufficient, but should be accom- 
panied by approval of the contents, Cf. Saradindu Nath v. Stidhi? Chandra , 60 Cal. 
100 : 35 C.L.J. 569: 1923 Cal. 116; Hormasji v. Dhanji&haw, 12 Bom, L.R. 669. 
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For this reason, the law requires the reading over and explaining of the will to a 
pardanshin lady. Read the notes against the marginal, "Cases of Pardanashin Ladies'' 
at p. 106 1 post. Of. Annada Mohan v. Bhuban Mohini , 6 C.W.N* 489 ; Shambati Kcwi 
v. Jago Bibi , 29 LA. 127 : 29 Cal, 749 ; Kubar v. Ajodta Prosad , 7 A.L.J. 446. Jn 
order to make a person understand what he is doing, it is not necessary that he 
should understand the legal Dioeties involved in bis disposition, Rnmesh Ch . v. 
Lakshman Chandra, A I.R. 1961 Cal. 618. A general appreciation of the outlines of 
the will, though not of its complicated details, may be enough, 23 Bom. L.R. 
1066-64 I.C. 257 ; Charu Chandra v. Kshilish , A. I.R. 19 1 8 Cal. 861. A testator 
must not only be able to understand that h© is by bis will giving bis property in a 
particular way, but he muBt also have the capacity to comprehend the extent of his 
property and the nature of the claim of the person he is excluding, Lila Sinha v. 
Kumar Bijoy Protap , 41 O.L.J. 300, Cf. Harwood v. Boker , 8 Moo. F.O. 282 ; Smith 
v Tebttt, L R. 1 P. and I)., 398 (400); Smee v. Smee, L.R. 6 P.D. 64 ; Sefton v. 
Hop wood , (1858) 1 F. & F. 679 ; Sutendra Krishna v. Bane* Dasi, 47 Cal., 1048 : 
24 O.W.N. 860 and the cases cited therein ; nlso Bcromma v. Parwathamma, 14 
My s. L J, Jl3 —41 Mya. li.C.R. 269 ; Thompson v Condon, 6 D L.R. (Mys.) 107. If a 
nun acts with full comprehension of what he is doing, the Court will not interfere 
simply because the provisions in the will are foolish or heartless, Motibai v. 
Jamsctjee, 29 O.W.N- 45 : 19 L W. 437 : 26 Bom. L,R. 679: (1924) M.W.N. 173: 
80 i.O. 727 (P.C.). Cf. Ibrahim v. Sada Bibi , 10 Lab. 668-30 P.L.R. 634 -A.I.R. 
1929 Lab 20-114 l.C. 834, 

If a man was fully conscious when he gave instructions to his lawyer to draw 
up a will, hut was midway between consciousness and unconsciousness at the time 
of execution, the requitemsnt of the law will be satisfied if be had at that time 
enough consciousness to understand that he was engaged in executing the will for 
which he had given instructions, In re Amulya Kumar Boss, 42 C.W.N. 649. It will 
he sufficient if he has followed that his instructions have been carried out, It it ia 
shown that he had a general comprehension about the nature of bis property 
ami the nature of his disposition, the state of his family, the olaiiv.s of the objects 
nf his bounty, his feebleness for the time being will be of little consideration, Euucf 
Ahmed v. Ismail Ahmed, A. I.R 1938 Rang. 322 — 178 1 O. 166. Qhe fact that the 
will is a holograph one is strong indication that the testator was fully cognisant 
of what he was (loins, Santasila Dasi v. Narendra Nath Pal, 66 Cal. 66 — A.I.R. 1929 
Cal 290-121 I. U. 670. 

Oaus of Proof; — It is for the propounder to prove fcLat the testator had a 
sound disposing mind, Rajindar v. Bamjawal, 6 Lah, 268 : A.I.R. 1924 Lah. 641 ; 
followed iu Qhannvar v. Dutiram, A.I.R. 1949 Assam, 62 ; Shankar Das v. Dhan 
Devi, A I.R. 1933 Lah. 63-146 1,0, 241 ; Nazal Dad v. Ghulam Snghra . 32 P.L.R, 
782- A. I R, 1931 Lah. 453-188 1.0. 649 ; Earnest Souza v. John Souza , A, I.R. 
1968 Cal. 4 10 ; Muktabai v. Waman , 69 LC. 672 : A.I.R, 1923 Nag. 68 ; Broj$mvari 
13 
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Dan v. Batik Chandra , 85 I.C. 581 (Cal,) ; Lila Stnha v. Kama* Bijoy Protap , 41 
C.L.J. 800; Woomesh Chandra v. Ba$hmoni, 21 Cal. 279 (on appeal, 25 I.A. 109 : 
26 Cal. 824 : 2 0. W.N. 821, P.C.) ; Bur Singh v. Uttam Singh , 88 Cal 356 : 16 C.L.J. 
72: 16 C.W.N. 177, P 0. ; Chotey Narain v Satan Koer, 22 Cal. 619 (P.C.) ; Shuntnu - 
(7^a v. Afant&a, 36 I.A. 185: 32 Mad, 400: 10 O.L J. 276 (P.C.) ; Dwtjendra 
Nath v. G>lak t 19 C. W.N. 747 : 21 C.L J. 287 : 28 I.C. 674 ; Bmdeshn v. Baisakha 
Bibi. 24 C. W.N. 674 (P.C.) ; Susil Kumar v Apsart Dtbi, 20 C.L.J 601 : 19 C.W.N. 
826 : 27 I C 276 ; Surendra Krishna v. Ranee Dasi , 47 Cal 1048 ; 24 O.W N. 860. 
Ihe pro-pounder will however have the advantage of a natural presumption that onoe 
the execution is proved the testator is to he taken to have intended what he pur- 
ports to have done by the will, Fazal Dud v. Ghtilam Sughra , 32 P.L H 782- A.I R. 
1981 Lih. 463 — 183 1.0. 649- That is, in absence of anything to the oontraiy, 
mere proof of execution of the will give# riae to a piesumption of testamentaiy 
capacity. It is only when such capacity is oa 1 led in question, that a burden of 
proof thereof is thrown on the propounder, William liolnns v. National Tiust 
Co. Ltd., A.I.R 1927 P.C. 66 -101 1.(3 903 (P C.). Read Lila Stnha v Kumar 
Bijoy Protap, 41 C.L J. 300 - A.I.R. 1926 Cal. 768- 87 1 C. 634. As to the standaid 
of proof to be adduced, see Bam Oopal v. Aipn.i Kunicar, 44 All., 496 : 9,7 C.W.N. 
486, PC. Of. Bailmnlhinath v. Prnmnnamoyi, 27 C.W.N. 797, (P.C.Mon appeal 
from 49 Cal. 132 : 66 I.C. 782) ; Daulat Koer v. Raniphul, 26 Cal 469: 2 C.W.N. 
177 ; Romesh Ghander v. Ilajanx Kant a , 21 Cal. 1 ; Sarojmi v. Bandas, 26 C.W.N. 
113 tin this case comparison of handwriting as a mode of proof was deprecated). 
No presumption of a sound disposing mind arises fiom U.e meie fact that an 
illiterate person puts his thumb mark to a document wiittenbj another, Jlrahm 
v. Sada Btb'\, 10 Lab. 668- 30 P.L R. 634-A.l.R. 1929 Lab. 20 - 11 4 I.C. 334. 
There is always a presumption in favour of Ranity, Sutton v. Sadler, 3 C.B.N.S, 
96; Carltvnght v Cartwright , 1 PhilPm, 90: and insanity if alleged, must be 
proved, Hajt Cassim v. K. B . Dntt, 19 C. W. N. 46 : 27 I.C. 469; Amancli v . 
Amin 'iu t 33 1.0. 678 (Mad.). Also 12 I.C. 199. Put where the ncinml condition 
of the testator is insanity, the person alleging luoid interval must establish it by 
evidence, Harris v Btrral , 1 Sw. and Tr. 163 ; Soruby v. Fordham , 1 Add 90 ; also 
Cartwright's case, supra. As to the other cases of cnus itobandt , see Tynell v Paint on , 
(1894) P. 167 ; Beriy v. Bnllen , (1688) 2 Moo. P.O, 480 (484) : Snlh Dei v. Kedar 
Nath 23 Cal. 405 ; 6 C W.N. 895. Cf. 15 W.R 117 Re Goods of Qopeswr Dntt , 16 
C.W.N. 265 (269). The question of onu% piobanth loses its importance when full 
evidence is gone into on both sides, Svdhunya v Gout, 35 C.L J 473; Krishna v. 
Nagendrabala, 34 C L J. 333 ; Basirnddvt v. MoUma Btbi, 22 C.W N. 709 : 44 1 C. 
916; Seturatan v. Yenkatachala, 43 Mad. 507; As to when the onus will be con- 
aidered to have been discharged, see Lila Stnha v. Kumar Bijty Protap, 41 C.L.J. 
300-A f.R 1925 Cal. 768*87 LC. 634. If the evidence adduced in the cate is 
sufficient to establish a conclusion of fact, "it cannot matter by which party it was 
given’ 1 , Basanta Ktimnr v. Secretary if Slate , 44 I.A. 113 : 44 Cal. 868 : 26 C.L.J. 
437. Of. also P^ilcajammal v . Seci clary of State, 40 Mad. 108. Existence or 
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non-existence of testamentary capacity ia a question of fact, William 
Robins v. National Trusts Go. Ltd., A.I.B. 1927 P.C. 66-101 I.O. 903 (P.C.). When 
the trial Court has found that the existence of a sound disposing state of mind has 
not been established, an appellate Court will be reluctant to interfere with that 
finding of faot. Sadachi Ammil v. Rajathi Ammal, 1939 M.W.N. 661- A.l.R, 1940 
Mad. 315, As to how far registration endorsement can be regarded as proof 
of testamentary capacity, see 1957 M.P.O. 627 - 1957 M P.L.J. 755. 

Onus when will challenged as forged : — The onus is on the propoueder to prove 
that the will is genuine, Sukh Dei v. Redamath , 23 Cal. 406 : 6 C.W.N. 896 ; see 
also Msmt. Bull* Kunwar v. Bhagirathi , 9 C.W.N. 649 ; Thakur v. Madho, A.l.R. 1924 
P.C. 231 : 40 O L.J. 466. Cf. 24 C.W.N. 674. The attendant circumstances of a 
will may be taken into consideration for the purpose of scrutinising whether a will 
is fabricated or not For example, non-registration of will, disinherition of the 
natural heir, ahsenoe of doctor and lawyer witnesses, non-production of the will in 
due course, its belated appearance, delay in applying for probate, may all combine to 
lead to an inference against the genuineness of the will, Ramanandi Euer v. Kula • 
tvati Kuer 65 T.A, 18-7 Pat. 221 -47 C.L.J. 171-32 C.W.N. 402-64 M. L. J. 281 
-30 Bom. LR. 227 -26 A.L.J. 886 -A.l.R. 1928 P.C. 2-107 I.O. 14 (P.O.). As 
to bow far the thirty year's rule of presumption under seo. 90 of the lnd. Evidence 
Aot is available to establish the genuineness of a will, reed A.J.Ii. 1947 P.C. 16; 
EUR. (1943) 1 Cal. 392-47 0 W.N. 359; A.l.R. 1963 CaL 471; also Madbnri 
Ghose's Evidence Act, p. 272* 

IuBolveut Cannot make a will, Ram v. Soshi. 11 Q.L-R. 189. 

60. [Sue. 8. 47] A father, whatever his age may be, may 
m a by will appoint a guardian or guardians for his 

Teetamentary guardian » • i a a • 

child during minority. 

N. B-— This seotion does not apply to Hindus eto. 

Father Only the father oan appoint a teseamentary guardian. Ex parte 
E. hoards, 3 Atk. 517. 8o under this section, a mother (even if a widow) cannot 
appoint any such testamentary guardian, Ibid ; Eyre v. Countess cf Shnft&ibriy, 2 
P. Wms. 103. The English law is however different, because under statute, 49 and 
60 Viot. 0. 27, seo. 8, a mother oan, by a will appoint guardians to set after her own 
and the father’s death. Father's right to appoint a guardian by will (or deed) 
has beeu recognised also by seo. 6 of the Guardians and Wards Act (\ III of 1890), 
f N, B . — That seotion applies where the minor is an European British subject). The 
Bame seotion oonoedes such right of appointment even to a mother under oertain 
circumstances, and when both the parents have appointed guardians under that 
taction such guardians aot jointly, A Hindu father has been held to be entitled to 
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appoint a testamentary guardian, Soobah Pirthee v Soobah Doorgah 7 W. B 78 ; 
but he gets suoh power not from this section (this section not applying to him), but 
from his personal law. Cf. Budhlal v. Mvrarji , 31 Bom. 418* A father has no 
power to appoint & testamentary guardian of his illegitimate children, SUtman v. 
Wilson, L K. 18 Eq. 36. As regards oare and control of illegitimate ohildren, 
see (1931) 1 K. B. 317. 

Mother The Mother has no power to appoint a guardian by will under this 
seofcion, vide notes i mpta. She can however act as a guardian. Scobah Ptiihee 
v. Soobah Doorgah , 7 W. li. 73. Of. Jussoda Ever v. Lallali Nettya LaL 6 Cal. 48 : 
and in the case of the minor being, an Europen British subject, she if* empowered, 
by seo. 5 of the Guardians and Wards Act, (VIII of 1690;, to appoint by will or deed 
a guardian for her minor child to act after her death if at the time of appointment 
the father is dc-nd or inoapable of acting. A Hindu mother is not entitled to appoint 
a testamentary guardian, not because of the disability arising from this section 
(this section not applying to a Hindu), but because of her personal law. Cf. 
Vtnhxyya v. Narasimhulu , 21 Mad. 401 : 8 M,L.J. 112. 

Whatever his age might be : — This Bhows that the father can appoint a 
testamentary guaidiau even if he himself be a minor, A minor father can appoint 
a guardian only by a mil and not by deed , vide infra . 

By Will ; — For the definition of the term, see seo. 2 (b). The will must show 
the intention of the testator with respect !o his prrpeity, and such intention must 
1 >j meant to be carried into effect aftar his death . It is this combination of the two 
elements, v^z, disposition of propeity and post mortem operation, that gives the 
'‘will” a distinct character aud distinguishes it from a “deed." ‘Ihia section con- 
templates cnly appointment of guardian by util aud not by deed. Under the 
Engligh Wills Act (as under boo. 09) the will of an infant is invalid, Kondnpalli v. 
Mandapaka, 62 I. A 305 «4S Mad, 614 -42 C.L.J. 38-80 C.W.N. 193-23 A.L.J, 
799-49 M.L.J. 247-27 Bom. L.K. 1082 -A.l.Lt. 1920 PC. 196-89 1.0 738, P C. ; 
and therefore an infant can appoin t a guardian only by a deed. Put under this 
section his power is restricted to will. This position must produce a veiy cui ions 
result, because under seo. 59, supra , a minor cannot dispose of property by will 
[42 C.L.J. 38, P.C.J though under this seotion he can appoint a guaidian by will. 
The will must contain a declaration with respect to his property. Po it follows 
that the instrument of appointment ( by a minor ) must take the foim of 
a will though it can't operate as a wilt as regards the propeity. &ec 2(h) at 
p 12, ante. 

An instrument appointing a testamentary guardian is valid although attested 
by the guardian, Morgan v. Hutchell, 24 L J. Ch. 135 Will in this section means a 
validly executed will. So if the will is invalid, the appointment can be ignored 
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and the Court is at liberty to appoint a statutory guardian under sec. 7 of the 
Guardians and Wards Aot (VIII) of 1890). 


Testamentary Guardian : — A guardian appointed by a deed as distinguished 
from a will is not a testamentary guardian and the deed of appointment is not 
open to probate, In Bouis Morton , 33 L.J. 87 : 3 3w. and T. 422. A testamentary 
guardian can be appointed in respeot of a portion of the property, see Trevelyan on 
Minors, 1906, p. 83, When a guardian is appointed by means of a deed to take 
effeot on the death of the person appointing, the guardian is a testamentary 
one, Ex parte Ilchester , 7 Ves 348; no special form of word need be used in 
appointing a testamentary guardian ; a mere expression of intention is 
quite enough, see Simpson on Infants , 2nd Ed., p. 217 ; Miller v. Earri s, 14 
Him. 540 ; Mendes v. Mendes> l Ves. 89. A direction to the executors to 
manage the property during the minority of the child constitutes them 
testamentary guardians, In re Srish Chunder , 21 Cal. 206. Only individuals 
and not corporate bodies can be appointed such guardians. Cf. De Mazer v. Pylus , 
4 Ves fU4. Probate establishes the authority of the testamentary guardians, 
Joyesh Chunder v. Umatma Debya, 2 O.L.li. 677 ; such a guardian is entitled to 
grunt of Administration, He Goods of Morris, 2 Sw. & Tr. 360. But such appoint- 
ment can be proved by other evidenoe, if no probate has been taken of the testament, 
Pal ha n Alt Khan v, Bai Pani Bai, 19 Bora. 832 When a guardian is appointed 
by will, no one else should be appointed guaidian under see. 7 of the Guardians and 
Wards Aot, (VIII of 1890), Bayed Salu v. Haptja Begum , 17 Bom. 660. Cf. 
Alagappa v. Mangathayi , 40 Mad. 672 : 30 M.L.J. 604 : 34 I.G. 766. Cf. 21 Cal. 206 
(tuipr i). Where there are two or more testamentary guardians, on the death of one. 
the rest take the offioe by survivorship, J Eyre v Shaftatbuiy, 2 P. Wms. 102. As to 
a minor's power to appoint a testamentary guaidiim, see supra at p. 100. 


61. [Sue. S. 48] A will or any part of a will, the making of 
which has been caused by fraud or coeicion, or 
obtained by by such importunity as takes away the free agency 
of the testator, iB void. 


Will 

fraud, coercion or 
importunity 


Illustratuns. 

(i) A falsely and knowingly represents to the testator that the testator’s 
only ohild is dead, or that he has done some undutiful act and tberebj induences the 
testator to make a will In his, A's favour ; such will has been obtained by fraud, 
and is invalid. 

(»») A, by fraud and deception, prevails upon the testator to bequeath a 
legacy to him. The bequest is void. 
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(m) A, being a prisoner by lawful authority, makes bis will. The will is not 
invalid by reason of the imprisonment. 

(to) A threatens to shoot B. or to bnru his house or to oause him to be 
arrested on a criminal charge, unless he makes a bequest in favour of 0. B, in con- 
sequence, makes a bequest in favour of (J. The bequest is void, the making of it 
having been caused by coercion. 

(v) A, being of euffioient intellect, if undisturbed by the influence of others, 
to make a will yet being so much under the control of B that he is not a free agent, 
makes a will, dictated by B. It appears that be would not have executed the will 
but for fear of B The will is invalid. 

(vi) A being in so feeble a state of health as to be unable to resist importunity, 
is pressed by B to make a will of a certain purport and does so merely to purobsse 
peace and in submission to B. The will is invalid. 

(vii) A being in such a state of health as to be capable of exercising bis own 

judgment and volition, B ubcb uigent intercession end persuasion wilb him to 

induce him to make a will of a certain purport-. A, in consequence of the 

intercession and persuasion, but in the free exercise of bis judgment and volition, 
mskeB his will in the manner recommended by B. The will is not rendered invalid 
by the intercession and persuasion of B. 

iviii) A, with a view lo obtaining a legacy from B, pays him attention and 
flatters him and theiehy produces in him a capricious pai tin lit y to A. B, in conse- 
quence of sunh attention and flatteiy, make* hi b will, by which be leaves a legacy 

to A. The bequest is not rendered invalid by the attention and flatteiy of A, 

N. B. — This section applies to Hindus etc. 

The Section : — When a person is induoed to make a will by fraud, co eroion or 
undue influence, it is void. This is the general law on the effect of fiaud etc. upon 
a will, Ehas Mehal v.‘ Administrator -General, 6 C W.N. 605 ; and is of uuiveieal 
application, Msmt Bali v. Husain Bibt, 55 P.H. 1894. Under this section a j^art of 
a will may fail by reason of fraud, coercion Ac. though the other part may be 
valid and admitted to probate, see Omsk Chandra v. Rashoioj , 1 C. L. J. 109 ; Allen 
v, McPherson, 1 H.L. 191 ; Wood v. Wood, 1 Pbill.,357; Rhodes v. Rhodes, L.K. 

7 App. Case, 19J ; it the rejeotiou of the part tainted with fraud affect the meaning 
of the other part of the wills ae well, the whole will falls through, vide the above 
oases; also Harter v, Harter, Lll 8 P. ft D. 11; Re Gordon , (1892) P. 228; 
Re Mooie, (1992) P. 378, 
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Fraud; — For definition compare seo. 17 of the Indian Contract Act, (IX of 
1872). Fraud always implies one or more of the following things: Misleading a 
person by a false suggestion ; inducing a man to t&he a particular course of action 
by misrepresentation ; aotive concealment of fact ; connivance with a view to 
mislead or to deceive ; enoouraging false belief, false notion ; inducing a man to do 
or refrain from doing anything by means of a promise without any intention 
of performing it ; silence or connivance when there is an obligation to speak ; and 
so forth. Whether an act is fraudulent or not always depends upon Its surrounding 
circumstances and must be determined with reference to the faota of each o&se. 
The following oases may be consulted with reipeot to this subjeot, Allen v. 
McPherson 1 H. of L. 191 ; Boyse v. Rosshorough, 6 H.L.C. 2: Be Oswald , L.R. 
8 P. ft D. 162 ; Be Moore , (1822) P. 878 ; Morrell v, Monell , 7 P.D. 68 ; Of. also 
1 Cal. 830; 8 Cal. 824; 8 All. 267; 18 Mad. 214; 14 All. 8 ; 6 O.W.N. 816 ; 
18 Qal. 540. 

Ooarcion : — For meaning of the term compare seo. 16 of tbe Indian Contract 
Act. It always implies tbe application of acme force or pressure, so as to take 
aw4v the free agency of a man. It corresponds to durest of tbe English law, Cf. 
Gu'hrie v. Abdul Mnzuffer, 14 M.T.A. 63 ; UBing actual force to compel a teBtator to 
make bis will is coercion and invalidates tbe will, Mountain v. Bennet, 1 Cox, 860. 
Ab to tbe effeot of coercion on instruments in general, see Bal Gangadhar Tilak v. 
Shrinivas , 42 f.A. 135 : 89 Bom. 441 ; Eanhatyn Lall v. Naticnal Bonk of India , 40 
T.A. 66 ; 40 Oa! 698. Ab to what constitutes ooeroion, see Chikkam Amiraju v. 
Chi khan Seshdyya, 41 Mad. 88. 40 I.C. 362. Coercion, undue influence etc. are 
distinct things although they may overlap one another, Bal Ga?igadhar v. Shrinivas, 
42 ( A. 135 : 39 Bom. 441 ; 19 C.W.N. 729 : 22 O.L.J. 1 (P.C.). 

Undue Influence ; — As to the meaning of tbe teim, seo. 16 of tbe Indian 
Contract Act may be referred to. The Act does not make use of this familiar 
expression hut simply speaks of “an importunity as takes away the free agency of 
the testator.’' 9o, in order to invalidate a will, two things must be present, (l) 
an importunity or au influence, and (2) it should he of suoh a character as to take 
away the free agency of the testator, Kindlmde v. Harrison , 2 P. William, 661-62. 
A man retains bis free agenoy so long ns he is capable of exercising hi& free volition 
in any way he likes. This however does not mean that he can flout the lew. 
Fetters of law are not inconsistent with his free agenoy, Comp. Kedar Nath Poddar 
v Gaymilh Poddar, 52 C.L.J. 1930 Cal. 731. Mere exertion of 

influence will not invalidate the will ; but the influence roust be undue, so as to take 
away tbe free agenoy of tbe testator ; read (1868) 1 P.D. 481— relied on in A I.K. 
1956 Mftdh. B. 246 ; also Sarat Chandra v. Panchanan, A.I.R. 1968 Cal. 471 ; Naresh 
Charanv. Pamh, 1966 8.O.J. 293 - 1966 8.C.A. 860 • A.I.R. 1966 B.C. 868. The 
expression does not admit of any hard and fast definition, and should he adjudicated 
upon aooordiug to the oircumsfcances of each case, AUcard v, Skinner , L.R. 86 Ch* 
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189. Cf. Hall v. Hall L.R. 1 P. & D. 482 ; Mountain v. Bennet, 1 Cox. 866 ; Boyse 
v. Rossborought 6 H.L.C 2, 6 ; Bur Singh v. Dttam Singh , 88 Cal. 866: 18 C.LJ. 
72; 16 O.W.N. 177; Abbas Hossain v, Kurralatmm , 31 Cal. 186; "whatever 
influence oonsfcrains a person to do what is against his will, and what he would not 
do, if left to himself, is undue influence, 1 ' Wingrove v. Wingrorc, 11 P D. 81 ; Carrel 
v, House, 48 N.,T. Eq. 269. Undue influenot is distinct fi om coercion, but ms y 
overlap it. Of. B dgangadhar* s ease, under the last paragraph, dels to constitute 
undue influence must amount to ooeroion, Sola Mahomed Jcfftrlhoy v. Davie Janbat t 
22 Bom. 17 : 1 O.W.N. 481 (P.C.). Of. also Bur Singh v. Uttum Smigh, 38 Cal. 369 ; 
Baidaim v. Richardson, (1906) A.O. 1C9 An undue influence contemplated by 
this section must be one as will dominate the action of the testator. Cf. Baja 
Bejojf Singh v. Kumud Iianta % 29 C.W N. 690 : 49 I.C. 794 ; also Po( sathuiai v. 
Kannappa , 47 l.A. 1 . 43 MrA 646; Bamhislna v. Narama , 31 L.W.112; also 
AI.il. 1961 Punj 411. Head also 48 1 C. 32 (Oudh). As to how far excessive 
pur^aasioii or moral coercion be regarded as undue influence, see K&n<ja v. Kanga t 
29 C.W N. 46-26 Bom. L.R. 679 -22 A L J. 98- A. I 11.1924 P.C. V6-80J.C. 
777 (P.C,). Where the husband was not deprived of his judgment and volition by 
reason of the influence of the wife there was no undue influence, Hirtsonv* 
Administrator- General 7 Mad. 615, following Boyne v. Bolshoi ovgh, supra. Cf. 
Bandams v. Bichardum, supra. Every exertion of influence is not culpable unless 
irresistable, Jajneshwart v. Ugrtshw m, 11 O.W.N 824; nil telations o! affeotirn 
and love exert some sort of influence no doubt, hut in order to be culpable it must 
take away the free ngenoy of the testator. Cf Pa L is v Perkins, 90 N W. 66; 
Mormons oase, supra; 63 Punj L.R 193 Even a dear person's solicitations 
will not he undue influence, if not transgressing the hounds herein limited, 
Baja Rajesw irav Kuppunv imi , 41 M.L.J. 494 ; Narayana v. Kunm, 40 I.C 697 
(Pat). Law does not brand dun influence; it stigmatizes only the undue one. 
Nor so is mere flattery without use of nmrepr eeentation or prnctire of Baud, 
Aft. Pat bilt v Sheubuli. A.T II. 3926 Oudh, 262*91 I.C, 169. Ibe position may 
be different when the matter excites suspicion of the Court, A.I.Ii. 1961 Cal. - 869. 
Where there is no sufficient intrinsic evidence of improbability and no evidence to 
show coercion in the special matter of the codicils in question, general evidence as 
to wife's force of character and the husband’s weakness and of thoir difference went 
for little, Sala Mahomed Jafferbhoy v. Davie Janbai , 22 Bom. 17 : 3 C W N. 481 
(P.O.). For the distinction between the lawful influence of a wife and the undue 
influence of a mistress, see Kessingei v Kessingert 37 Ind. 341. For an example of 
husband's influence over his wife, are Turnbull d Co v Duibal 6 C.W N. 809 ; Cf. 
Craig v. Lamnroe x, (1920) A C 493. Where by frequent suggestions and insinuations 
of neglect and indifference on the part of the wife towards the husband, the latter's 
mind is very much poisoned and prejudiced against the wife, so much so that he 
leaves a meagre maintenance for the wife whom he loved during his life, the will 
would be invalid hereunder, Qovin das warn* Baidu v. Katmamvial 61 M L J. 747** 
A,I.B. 1927 Mad. 296-99 I. 0- 393, Mere flattering a person into making a 
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favourable will ii no undue influence unless misrepresentation and fmud art otsd. 
False imputation of unobastity against the testator s wife in order to poison his mind 
is misrepresentation and may even amount, to fraud, Mt Parbati v. Sheobali. A.I.B, 
1926 Oudh, 262 "91 1.0 169. For the undue influence of a legal adviser, see 
Brojendra Nath v. Luckeymoney, 29 Cal 695; Barry v. Bulltn, 2 Moo. PC. 480; 
Willis v. Bar<on, (1902) A.U. 271. Cf. Oangabai v . Bhagawandas, 82 J.A.142: 29 
Bom. 630 ; Hindson v. Weatheiill, 6 De G. M. A G. 801 ; for that of a medical 
attendant, see Janm v. Goodrich, 6 Moo. P.0. 16 ; Greville v. lylee, 7 Moo. P.C. 
320 : Radchffe v. Price, 7 O.W N. 6 (notes) ; for that of a spiritual guide. Euguenin 
v Bately. 14 Vea. 273 ; Lyon v. Home, L It. 6 Kq. 665 ; Powell v. Powell, (1900) 
lOh. 243; Wright v. Carter, (1903) 1 Ch 27 Mere living of the beneficiary, 
daughter with the testatrix-mother, if properly explained raises no suspicion of 
undue influence, A.I-B. 1956 Bom. 404 ; Cf. A T.R M*db. B 246. Questions of 
undue influence assume an important aspeot in relation to 


hldua”* ^ ordnruishi '■ w il]s by pardanashin ladies The following oases insisting 
on independent advice and free aotion may be referied to in 
connection with the transactions of a p ardn lady, Anuada Mohan B<y v. Bhutan 
Mohnii, 6GW.N.489; Shamhatt Koert v. Jagn Bib, 29 I A. 127: 29 Cel. 749 ; 
Nintd Lai Bose v. Nistarinee Da see, 30 Cal. 369 ; AHkjan Bibi v. Rnmbnran Sahah, 
12 C.L.,1. 367 ; Bodges v Delhi end London Bonk. 6 C.W.N. 1 ; Mocnshee Buzlotr v. 
Shamsoomssa Begum. 11 M.I.A. 651 ; Btnd«ba<hm » v. Gridlari Lai. 12 C.L.J. 116. 
Want of independent advioe may vitiate a vnr lannshtn ladv a contractual transac- 
tions, hut not her will. Rambah Prasad v Kishori Fu/r. A.I.B. 1987 Pat. 362 169 

J C. 976. Her seeking the advioe of the father of her nominee is no undue influence. 
Dud. If the pardmashin lady wa* in possession ol her senses ana the will waa 
explained to her and was consistent with probabilities, that would be enough to uphold 
it. Balden Singh v. Mt Gulab, 13 O L.J. 293-92 I.C. 237. For the caee of a writer 
of the will taking benefit under it, see Jurat Fumari v Btssesstn Butt, S9 Cal. 246 . 
16 C.W.N. 266 ; Lacho Btbi v. Gopi Narain, 23 All 472 ; Bat Gungabai v. Bhugwan- 
das, 30 Bom. 630 : 9 C.W.N. 769 l?.C). ; Jayram Far v. Duiga Biased, 36 All. 93 : 


19 U.L J L66 (P.C.). For the case of a person taking a leading part in the procure- 
ment of a will, see Mallappa v. Tipava 82 Bom. L.R. 1289-A.l.R. 1930 Bom. 689. 
As to the burden and quantum of proof in such a case, vide Ibid , also the notes 
under the heading "Onus of proof” under seo. 283 ptsf. When the will is mad# m 
favour of a person who was in stteudaDoe upon the testator during bis last days, such 
person should make out that the will originated in the testator s owu desire, 
Cerita King v. Arthur Abren. 6 L B.R. Ill: 4 I.C. 1034. Simply because the 
provision in the will is foolish and unnatural that will not raise a pteanmplion of 
uudua influence. Mctibai Ihrmusjee v. Jatnseljee, 29 C.W.N, 46 . (1J94. M.W.N.178 
19L.W. 437; 26 Bom. L.R. 679 : 22A.LJ 98: A.I.B. 1924 P C. 28 : F0 I.C. 777: 
Mere preference of one heir to another is not undue influence. Lmg Borne Waing v. 
Lean Ah F,ion. 7 Rung. 720“ A.I.B. 1980 Rang. 42-121 I.C. 796. Cf. A.I B. 
1956 Madh. B. 246. Mere favouritisim towards a person who looked after tba 
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testator during his last days without causing disappointment to a legitimate claim* 
ant upon his bounty will not warrant a hypothesis, of undue influence, Amir ▼. Mt> 
Mian , A.I.B. 1984 Lah. 628-148 1.0. 15105. The question of testamentaiy 
oapaoity should never be mixed up with that of undue influence, Sayad Muhammad 
v. Fatteh Muhammad , 22 I.A 4 : 22 Cal. 324 (P.CJ.). 

Proof of Fraud and Undue Influence There is a natural presumption of 
honesty in every transaction, and the proof of fraud must attain to such a degree of 
moral oertainty ns to rebut this natural presumption, Cf Someth Ch . v. Bajani 
Kanta , 21 Cal. 1. So, mere suspicion or the possibility that fraud b»B been com- 
mitted is not enough, Sheikh Imdad Alt v. Kootly Begum , 8 M*1.A 1 ; Balden Singh 
v. Mt. Oulab 13 0 L J. 293-92 I.C 237. In order to make out a me oi undue 
influence it is not enough to show that the testators will was dominnted by the 
propounds, but it is also necessary to show that the influence was exercised on 
the particular oooosion and the will was the result of that influence, Salagovnl 
Sarkarv. Saralabala Mitter , 57 Cal. 71 -A. I R. 1938 Cal. 574 *=146 l.C 414 , Sauit 
Chandra v. Panchanan, A.I.B. 1953 Cal. 471. For burden of proof of undue 
influence, read generally, 1957 Kar. L T. 377-A.l.R. 1957 Her. 13 o. lindiig of 
fraud without legal evidence is bad, Damusa v. Ahdul Samad, 24 G.W N. 81 (PC). 
Of. Laehho Bibi v. Gopi Naratn, 23 All. 472 ; Craig v. Lamwoeux, (11-20) A.C. 349. 
A fraud roust be proved as laid and one kind of fraud oaunot be substituted for 
another. Abdul Hosse.n v. Turner, 11 Bom. 620. 

In the ease of a will of a "pardanaabin lady”, there is a peculiar tnm on 
the propounder. Ehas Behai v. Admini 4 ralor-G«n.rnl, b C.W K- 606 Cf. Kah 
Baks'i v. Bam Qop.il, 19 C.L J. 172 ; Baldeo Singh v. lit. Gulab, iupra. But if the 
lady is au intelligent person, the onus of proving fi aud aud undue influence is on 
tbe caveator, Nnbagopal Surkar v. Saralabala, 07 CL 3- 71 “A. I R. lt’33 Cal. 174 = 
142 l.C. 414. Ju order to set aside a will on tbe ground of undue influence, olear 
evidence of such iuflueuce aould be given, Bur Singh v. Uitam Singh. 38 Cal. 36o , 
18 0 L J. 72 : 16 C.W.N. 177, tP.C ) It ia not enough to show ibat tbtre was a 
motive or opportunity for tbe exeroi.e of undue influence, Ibid. Nor ia it enough 
to show that attending oiroumatantea are consistent with tbe hypothesis of 
undue influence ; but it must be shown that such oircurostancee are inconsistent 
with a contrary hypothesis, Boyse v. lioisborough, 6 H.L.O. 49. IMieie a will ie 
made in favour of a person enjoy ing active confidence of the testatrix, the Court 
should scan the evidence of independent advice more closely in older to he suie that 
thare has been a thorough understanding of the oonsequenoes by her, Nalagopal v, 
Saralabala, Supra. 

For the burden and quantum of proof, where the will ie propounded by » 
beneficiary taking a large interest, nee Mullappa v Tipava, 82 , Bom. L ft. 1289 - 
A.I.B. 1930 Bom. 639. Mere preference of one heir to another i» not ei fficient to 
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raise a presumption of undue influence, Lecng Hone Waing v. Lean Ah Focn, 

7 Rang. 720- A.I.B. 1980 Kang. 42-181 10. 796. Where a beneficiary under * 
will is found to have taken a leading part in the preparation or shaping of the will 
tbe Probate Oourt will look upon the affair with a oertsin amount of suspicion, 
which must have to be removed before a grant can be made, Vellaswamy Senai V. 
Sivar.man Servai, 67 (.A. 96-8 Rang. 179-61 C.L.J. 160-34 O.W.N. 206-68 

M.L.J. 114-32 Bom. L.R. 6U-1930 M.W.N. 894-A.1R. 1980 P.C. 24-121 LC. 
330, P.0. When tbe writer of a will bae taken a very active part in the prepare, 
tion of the will under whioh he gets a substantial advantage (whether pecuniary 
or otherwise) the propounder of tbe will must prove that the testator was aware 
of tbe contents of tbe will, Sar at Kumar i Btbi v. Sakhi Chand, 66 1. A. 68 — 8 
Pat. 382-31 Bora. L.R. 270-1929 A.L.J. 137-66 M.L.J. 130-29 L W. 370-1929 
M.W.N. 149-83 O.W.N. 374- A.I.B 1929 PC. 46 = 113 I-C. 471 (P.C.). 

62. [Sue. S. 49] A. will is liable to bo revoked or altered by 

Will may be revoke! fche 1Iiaker ° f ifc ftt a "? time wb ® n 1)6 ’ B °° m * 

or altered. patent to dispose of bis property by will. 

N. B —This section applies to Hindus Ac. 

Bevooability of Will : — We have already 9 epn at p. 12. ante, that tbe very 
essence of a will is that it is ambulatory, and is always revocable. Bead Chattra 
Kumari Devi v. Mohan Bikram Shah, A I R. 1981 Pat. 114 — 1211. C. 387. As a 
matter of faot, this revooability is the best test whereby a will can be differen- 
tiated from a deed. Rmmont v. Bamgopal. 12 C-W.N. 942. “The principal test as 
to whether the instrument is a will, is whether the disposition mede takes 
effeot during the lifetime of the executant of the deed or whether it takes 
effect after his death". Sagore Chandra v. Digambar, 14 O.W.N. 174. CL also 
Attorney General v. Jones, 3 Price, 868; Sita Koer v. Deonath, 3 O.LJ. 370 : 8 

O.W.N. 614; Rajammal v. Anthiammal, 33 Mad. 304. It seems that a testator 
oannot nontraot himself out of this power of revoking the will ; in England 
however euoh a contract against the exercise of the power of revocation, if made for 
good consideration, is binding and though not specifically enforceable, oan sustain 
an action for damages, Robinson v. Oommanmy, L.R. 28 Cb. D. 286 ; Re Parkin, 
(1892) 8 Oh. 610 ; Jordtn v. Money, 6 H.L.O. 186 ; Hammersley v. DeBiel. 12 Cl. & 
F. 46. In India, it has boen held that if an instrument is on the face of it is of a 
teetamentary eharaoter, the mere oiroumetanoe that the testator calls it irrevocable, 
does not alter its quality, Sagore Chandra v. Dtgambar, 14 O.W.N. 174. A will 
being revocable, no suit can be maintained for its oanoellation daring the 
lifetime of the testator, Rambhajan v Gur Charan, S7 All. 14. Bnt see Maganlal 
v. Gobinlal, 16 Born-, 697. Ae to whether contemporaneous mutual wills by 
husband aud wife in like term* ImplieB an agreement not to revoke, see Helen v. 
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Perpetual Trust Co,. 86 A.L.J. 1239-A.I.R. 1928 P.O. 284 -111 1.0. 288 (P.O.). 
The rovooability of a will can be marie to depend on a contingency, Be Smith, L.B* 
1 P, & D. 717. Even joint wills (aee under sec. 68, post) are liable to be revoked 
at any time. Hobson v. Blackburn , 1 Addama, 278 ; Be Lovegrove , 2 bw. & Tr. 468 ; 
Bee also at pp. 91-92, ante. 

Revocation Revocation it possible at any time during tbe lifetime of tbe 
.testator, Revocation may be partial, and then it ia nothing but alteration . 
Revocation may be in ezpreia words, or may be by implication. For inatanee, 
when a subsequent will ia discovered and is fonnd to be inconsistent with tbe termi 
of a previous will, tbe latter is to be taken aa revoked, Saheb Mirza v. Vmda 
Khanum, 19 Cal. 444. Cf. Ker v. Meakin, Bom. 870 ; Be goods of Broughton, 29 
Oal. 311. Revocation during insanity ia not permissible, Borlasey Bo, late, 4 N. & 
C. 106 ; Brunt v. Brunt, 3 P- & D. 37, inasmuch aa competency to make a will is a 
condition precedent to the exercise of such power of revocation, vide notes under 
teo. 59, supra. Ae to mode of revocation, vide notes under seo. 70, post. 

Onus of proof of Revocation : — Tbe onus of proving revocation is on tbe party 
who allegea it, Saheb Mirza v. Vmda Khanum, 19 Cal. 444. Cf. Baya v. Bhaura, 
A.I.B. 1924 Nag. 375. As to tbe effeot of non-produotion of tbe will, read A.I.R. 
1963 Cal. 697. 


CHAPTER III. 

Of the Execution of unprivileged Wills, 

63 . [Sue. S. 50] Every testator, not being a soldier employed 
in an expedition or engaged in actual waifaie, 
unprm ‘ or an air-man so employed or engaged * or a 
mariner at sea, shall execute his will according to 
tbe following rules : — 

(a) The testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence 
and by his direction. 

(b) The signature or mark of the testator, or the signature 
of the person signing for hint, Bhall be so placed that 
it shall appear that it was intended thereby to give effect 
to the writing as a will. 


*Ju»erted by Apt X of 1927. 




(too. 68] 


EXECUTION OP UNPRIVILEGED WILLS 


,109 


(o) The will shall be attested by two or more witnesses, 
each of whom has seen the testator sign or affix his mark 
to the will or has seen some other person sign the will, 
in the presence and by the direction of the testator, or 
bas received from the testator a personal acknowledg- 
ment of his signature or mark, or of the signature of 
such other person ; and each of the witness shall sign 
tha will in the presence of the testator, but it shall not be 
necessary that more than one witness be present at tbe 
same time, and no particular form of attestation shall be 
necessary. 

N< B.— This seofcion applies to the Hindus &o. Compare this seotion with iso. 9 
of the English Wills Aot, 1837 and the Amending Wills Aot, 1852. 

Formalities of a Will: —This seofcionn provides the formalities that have to 
be observed in making an unprivileged or ordinary will. Rammal Koch v. Hahol Eali t 
22C.WN. 315: 48 1,0.208. The formalities have been preeoribed evidently with 
the object of preventing fraud, Vere- Wardats In re (1949) 2 All. E R. 260 (P.D.A.) 
Certain persons, snob as soldiers, in war servioe, by reason of tbeir situation, are 
allowed to make an informal (otherwise called privileged) will. But persons in 
normal conditions of life are denied this privilege and tbe law obliges them to 
observe certain formalities which are mentioned in clauses (a), (b) and (o) of tbe 
seofcion. These are — 

(a) the testator must sign Ihe will himself or through his agent or attorney 
or put hit mark thereon. Cf. 96 1 0. 146 (Bom ). 

(b) The signature or the mark should appear on the will at snob a place (say 
right hand top oorner) that it may dearly show the testator’s intention to give effect 
to it. Of. Sabitri v. Saw, 19 O.W.N. 1297. 

(o) The signature of the will must be attested by two witnesses, who will also 
oounter-sign the instrument in the presence of the testator though not of each 
other. In this respect the requisites for a valid will under the English WHIb Act 
(see. 9) differ substantially from the provisions of this seofcion. Quite unlike the 
English law, this Aot does not require that both the attesting witnesses aieto be 
present at the same time, Sabitri v. Saw 19 C.W*N. 1297 : 27 1.0. 743, 

The formalities mean the sum-total of the formalities prescribed herein and do 
not mean the mere execution of tbe will by the testator, Vishnu Ramkrishna v. 
Nathu V%tiaU 61 Bom. L.R, 245~AJ.IL 1949 Bom. 266, If the requirements of 
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this section are complied with, the Court as a Court of conscience should not be 
deterred by mere teehnioalities from making a grant, Ibid, 


Bleat of Registration A. will may be genuine although not registered. 
[A.I.B. 1954 S.C. 280 J. Registration however helps dispel the doubt as to its 
genuineness, Rani Purnima Debt v. Kumar Khagendra Narayan , A.l K. 1962 8 0. 
667. CM959 8.O.J. 507- A.l. B. 1959 HO. 443. For the value of registration 
endorsement, read I. L.R. (1967) Punj, 418 - A.l R. 1967 Punj. 146. Comp. Nand 
Kumar v. Chander Kishore. A.l R. 1966 Pat. 877, 


Execution of the Will : — The section says that the testator shall execute his 
will according to the rules prescribed iD it. Ibe use of tbe word shall makes 
oomplianoe with the rules imperative, Esaias v. Gabriel , 8 N.WP. H C.R. 82. 
Execution means formal completion of the deed, Bkawanji v. Devyi Pnnja, 19 Bom, 
685 ; it inoludes testator's signature and the attestation by witnesses, Syed 
Mahomed v. Syed AH, 12 O.L.J. 1 : A.I.R. 1925 Oudh. 887: 86 I.C. 609. As to 
what is valid execution, see Sabitri Thakmani v. Savi, 19 C.W.N. 1297; 27 1.0. 
748. A valid execution of a will is not to he taken as proved in absence of proof 
of the prescribed formalities, Alameln Animal v. Paithasarathi Natdu, (1938) 2 
M.LJ. 95-1938 KI.W.N. 149«A.I.R. 1938 Uad. 326. When the document is 
executed by putting marks only, such marks must be affixed by tbe testator 
himself, Radha Krishna v. Subbaraya Mudaliar, 40 Mad. 660 : 31 lil.L.J, 267 : 34 
1.0. 849 : It should bs noticed that this section only contemplates a will tn writing, 
as will appear from the use of suoh words as "shall sign’’ "affix marks’ writing 
and so forth. Attention is drawn to tbe language of see. 66 rest, under which 
a will oan be made by word of mouth. For quantum of evidence to prove the execu- 
tion of a will, vide notes under seo. 283. post, under the heading "Onus of Piool” 
and also read, Rim Gopal v. Htpna Kunwar , 49 i.A. 413 : 44 All 415 : 27 C.W.N. 
486:21 A L.J. 404: 1 Pat. L H. 273 IP.O.) ; Prasannamoyt v. Baikunta , 49 
Cal. 132 ; 66 I.O. 782 (on appeal 27 C.W.N., 797. P.C.) ; Kallca Singh v. Jagwant 
Kunwar , A I.R 1926 Oudh, 69. (If evidence of all the witnesses necessary) ; 
Surendranath Chatterjee v. Jahnavi Char an , 66 Cal. 390-A.l.R. 1929 Cal. 484 «I19 
1.0. 17. The provisions of the will being unjust to testator’s wife and children do 
not rebut proof of execution, Bai M nghibai v, Pragji I)ayal, 30 C.W.N 462 -A.I.R. 
1926 P.0. 198 (P.C ). 


Execution on several sheets of Paper All tbe sheets need not be signed, 
Sagore Mondal v. Digambar , 10 C.L J. 644 : 14 C.W.N. 174 ; Lewis v, Lewis , (1908) 
P. 1 ; In re Rebecca Susan . 2 C.W.N. ccxo, and tbe oases cited therein. 

Clause (a) : Signature of Testator :n the first place the testator should him* 
self sign ; Re Clark , 2 Curt. 329 ; be should not sign by a substitute. But ibis section 
allows vioarious signing, provided the agent signs in tbe testator’s presence and 
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under his direction and the testator sees him sign, Be goods of Haddock , 3 P. & 1). 
169 ; in the oase of execution by affixing marks, such vicarious performance is not 
possible.. So a will is not duly executed where the testator who cannot sign his 
name, simply touches the pen and hands it over to some one to affix his maik. Be 
should affix the mark himself* though this seotion allows him to lign Ly proxy* Badha 
Krishna v. Subharaya , 40 Mad. 660: 81 M.L.J. 867; 4 L.W. 266 : 841.0.849; 
Thereea v. Francis, 46 Bom. 989 : 23 Bom. L.tt. 899 : 61 I.C. 687 ; Be Goods if 
Wynne, 18 B.L R. 892. See, however, Dam Baddi v. Venkatasubbammal , 67 hJad. 
979-67 M.LJ. 721 — 1934 M.W.N. 136-39 L W. 688-A.I.K. 1984 Mad.486«362 
I.C. 76, (validity of execution by marks). As to what is mark, see Baitndra v. 
Jogendra % 14 M.T.A. 67 ; Barker v. Denning , 8 A. & E. 94. Ihe faot that a person 
who can sign his name makes a mark would not affect the validity of (be will, 
Gn'ab Khan v Amir, 28 Bom. L.B. 629 - A.I.B. 192b Bom 866-96 I.C. 146. If 
while putting the mark, the hand is guided and assisted by other agencies, that will 
not affect the validity of the execution, Muktinath v. Jitendra Nath, 22 C L.J. £62. 
Cf. Arthur Lane v. Hedayet Ullah, (1896) A.W.N. 127 ; Wilson v. Beddard , 12 Sim, 
28; Go nds of Bryce, (1889) 3 Curt. 826; Goods of Clarke , 1868, 1 Bw. & Tr. 22. 
if a testator in making his mark is assisted by some other person and acquiesces 
and adopts it, it is just the some as if he made it without any assistance, Be Amvlya 
Kurnev Bose. 4*2 U.VV.N. 649; also Muktinath v. Jitendranath, 22 C.Ld 262 — 19 
O.W.N. 1296, tnfra The testator need not sign his full name, his initials may do* 
Jenkins v, Gaisfvrd. (1868) 3 8w & Tr. 98. Nuwab Sher Mahomed v. Deputy Corrmr . 
68 I.C. 184. A mere seal is not however sufficient, Wright v. Wakeftrd, 17 Ves. 
464 ; Smith v. Evans , 1 Wils, 813 ; signature may be without pen and ink, see 
Jenkins v. Gatsfvrd , supra . The impression of a fac simile signature (in au 
engraving or a rubber stamp) upon the will by the testator’s servant in the 
presence, and by the direction, of tbs testator is not the making of a mark, but 
really signing, Ntrmal Chunder v. Saralmani, 26 Cal. 911 -2 C.W N. 642. Ihe 
signature must be made with the intention of executing the will> otherwise it 
will have uo effect, Be Meyer (1908) 2 P. 363 ; vide also notes under clause (b) f 
tnfra . For shaky Signature, see 27 C W.N. 414 P C. 

Some other Person Such person Bhould be some body other than the testator 
or the attesting witnesses, beoause such persons cannot be attesting witnesses. 
Vile notes under the heading attestation, infra . Also Ambat v. Pttionjt Nanabhui, 
11 Bom. Ll.C.li. 67. Of. 9 Cal. 226. Such other person must sign and not put mark ; 
but see Baker v. Dinning, 8 A. & B. 94 » and Nirmul Chunder v. Satatmoni, 26 Cal. 
911-2 CfW.N 642. in which the word “sign” has been given a very wide 
meaning. 

Direction of th» Testator To c institute a direction under this seotion it is not 
necessary that anything should be said. If a testator in making bis maik is assisted 
by some other person and acquiesces and adopts it, it is just the seme, as if he had 
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made it himself, Muktinalh v. Jikndranath , 92 O.L.J. 262 • 19 O.W.N. 1296 : 27 LC. 
677, supra ; Be Amulya Kumar Bose* 42 C. W N, 649, supra. See also In re Davies, 2 
Rob. Loo. Rep. 337 As to whether touching the pen and making it over ii 
equivalent to direction, see Krishnachar v Vadochi , 6 M.L J. 209. Vide also Radha 
Krishna s case oited at p 111, ante . 

Clause (by ; Placing of Signature or Mark : — Strictly speaking the signature 
or mark may be placed at any part of the will, whether at the top, or end or in the 
margin. Cf. Lent's ge v. Stanlty , 3 Lev. 1 ; In re Robert Arthur , 26 T.L.R, 619 ; 
Amarendra Nath v. Kashviath, 27 Cal. 169 ; In is Forthouse , 24 Cal. 784. The 

English system of executing the document at the foot does not usually obtain 

amongst Indians. Their custom is to execute the document at the top. Ordinarily 
the signature of the executant appears at the top right-hand comer, Sabitii 
Thnkurani v. Savi, 19 C.W N. 1297 : 29 I.O. 743. 

Intended to give effect : — The keynote of all the formalities is that the 
signature or mark should be placed with the intention to give effect to the dccnment 
as a will or the animus testante. In the absence of such intention the signature is of 
no effect. Cf. Re Meyer , (1908) 2 P. 853. For instance, where the testator signed 
the first few pages of a will, hub left the last page unsigned wit h the object of 
deferring the completion of execution, held, that the will must he oonsideied 
unsigned, Sioeetland v. Sweet] and , 4 Bw. k Tr. 6; Burke v. Moore, L Ii. 9 Eq. 
609; Re Goods of Ooombes L.R. 1 P. k D. 302 ; Re Goods of Dtlkes. L.R. 3 P. k D. 
164. As to under what oiroumstanoes intention of completing execution may be 

inferred, see Re Roymoney Dassee , 1 Cal. 150; Re Forthouse, 24 Cal. 784; Re 

Casmore , L.R. 1 P. k D. 663. Comp, A.I.lt. 1961 Kufc B4, 

Clause (c) : Attestation This seotion prescribes no particular mode of 
attestation. Cf. the provisions of seo. 59 of the T. P. Act. Attestation is something 
more than mere signing, A JR. 1966 Him. Pi a 68. The term means that what is 
attested happened in the presence of the attesting witness, ‘ An attesting witness 
is a person in whose presence the instrument is executed.'' The expiession piesence 
Involves two ideas, uamely meital cognition of the act and physical contiguity, 
Sumrijigur Begam v Barodnkant, 37 Cal. 626 : 11 C.LJ. 668; 14 C W.N. 974. 
For other oases on this subjeot, see Mnneckbat v Hormatjt* 1 Bom. 647, (attestation 
on acknowledgment of testator); A. I. R. 1956 Andhra, 1 ( atttestatinn on 
acknowledgment of testator ); Raj Narain v. Ahdnr Rahim, 6 C W, N. 464; 
Tofaluddi Pcada v. Mohor Alt , 26 Cal. 78; (hll v. Oill, (1909) P. 157 ; Jonesy . 
Jones , 24 T L.R. 839 ; A.I.R. 1966 Pat 377 ; Bhaiya Girja v. Gangotri, A I R. 1966 
S.C. 346 [wbat facts the propounder has to prove). In Shamil Fatter v Andul, 36 
Mad. 607 ; 16 C.L J. 696, P.C, the word ‘attest’' has been defined as “the witnessing 
of the aotual execution of the document by the person purporting to execute 
it". “ Witnessing" pre-supposes the faculty of seeing, and tbeiefore a blind person 
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nofc being gifted with tight cannot attest, Be Gibson, 1949, 2 All. E.B, 90 (P.D.A.), 
bat it would seem that he can attest on personal acknowledgment of the 
testator if be has the faculty of hearing. Attestation of tbs document on the 
strength of a personal acknowledgment of the executant is valid. Cf, Mahomed 
Hassan v. Alt Haidar, 12U.LJ. l-A.I.R. 1925 Oudb, 387-86 I.C. 609. Comp. 
Aot XXVII of 1926. A personal acknowledgment may be conveyed otherwise than 
by express words, Gan<ham Dass v. Gulab Bi Bai t 60 Mad. 927 -63 M.L.J. 709 
A.I.R 1927 Mad. 1064 *=- 1 06 f.C. 160 (F.R.). The attesting witness must be able to 
swear both as to the act of execution and the identity of the peison performing the 
act, Ganga Per shad v. Jshri Pershnd , ,46 Cal 748 ; 27 C.L.J. £48. The woida •'in 
the presence of.” would include the testator being in such A position that he 
could, if he chose, see the witnesses { Haiendra v. Chandra Santa, 16 Cal. 19; 
vide 6 C.VV.N. lxv ; A. I. It. 1966 Punj 145 ) and that it. was not absolutely neoeisaiy 
that the testator should actually see the witnesses, because a blind pencil ran 
execute a will ; so it will be enough if the witnesses and the pardnnslnn lady 
(situated behind a parda) be in the same room. Hee H A . Chowdhty v. O. Lahiri , 
16 Cfth 19 ; Ahdul Kaum v Saleman, 27 Cal 190 ; Harmangal v. Guncui\ 13 C.VV.N. 
40 ; Tsri Pershad v. Bhi Gunga Pershad, 14 C.W.N 16i ; it ie quite enough if the 
witness has a clear view of the testator when he signs, Kitkt v. Manager , 7 OLJ. 
589 . 68 I.C. 946; Sher Muhammad v. Deputy Commis*tonei , 7 O.L.J. 406 : 68 l.C. 
1*14. Where the testator arid the attesting witnesses signed a will otherwise ll*n in 
the presence of one another thei e is no compliance with the lequirement of this 
section, Mary Akhtar v, Alice Songster. 3 Luck, 482 ■» 6 O W.N. 269- A.I.R., 928 
Oudh,269 — 112 I.C 13, supra. The fact of the testator and the attesting witness 
bjing in visual preunce of eaoh other should he established by positive evidence 
and not presumptively Mary Akhtar v. Alice Songslet , 3 Luck, 482-6 O.W.N. 260 — 
A.I.R. 1928 Ondh, 268-112 1 O. 13, supra. For attestation on acknowledgment, 
vide infra. An attestation proves no more than that the signature of 
an executing party has been attached to the document in the presence 
of a witness or that the testator admitted his signature before such witness. 
It does not involve the witness in any knowledge of or concurrence in the 
contents of the deed, nor affect him with notice of its provisions. Nandalal 
v. Jagat lushore , 44 Cal. 186: 21 C. W. N. 226: 24 C.L.J. 487 (P. G.) ; 
Upendranaih v. Bmleshri, 20 C.W.N. 210: 22 C.LJ.452; Hart Ktshen v. Kashi 
Pershad, 21 C L J. 225 (P.C.). Consequently, it cannot operate hs an estoppel 
against the witness with respeot to the facts stated in the deed, Pa7idmany v. 
Markandeya , 26 C.W.N. 201 (P C.). Cf. Msmt. Bam Knur v. Alma Stngh , 8 Lsh. 
181 -28 P.L It. 366 - A.I.R. 1927 Lab. 404-102 I.C. 606. If the witnesses see the 
testator in the act of signing, it is not necessary to see the signature or 
even know it to he his will or see any writing on the paper signed, Be Mooic , (1901) 
P. 44 ; Ketki v. Manager , 68 I.C. 946 ; Nawab Sher Mahomed v. Deputy Commr. 68 
I.C, 134 ; Of. Brown v. Skirrov, (1902) P, 8. It is not necessary that the witnesses 
Bhould see eaoh other sign, Salntri Thakurani v. Saw, 19 C.W.N. 1297 : 29 1,0* 
16 
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743 : see also Muktanath v. Jitendw Nath , 19 C.W.N. 1295 ; 92 C.L.J 262 : 27 I C. 
677, and Ganthatndoss v. Sarasmti , 1926 M.W.N. 286 -A.l R. 1926 Mad. 861-87 
10. 621. An unattested letter cannot constitute a will, Richard Taylor v. Shri 
Krishna , 3*2 Mad. 443 : 2 I.C. 4 

The attesting witness must affix his signature anmo atUstandi ; if the signa- 
ture is put alio tniuttu, it does not constitute the signatory an attesting witness, 
Gokul Chand, Ri, I. UR. ( 1 944) 2 Cal. 388 - A.l R. 1946 Cal, 168, As to who is an 
attesting witness, see Nirode Mohan v. Chant Chandra , 64 C W.N 465- A.l R. 1950 
Cal. 401. As to the effect of non-production of witi ess, see 1967 All. L J. 667. As 
to when attestatioh is complete, read 1955 8 0 J. 293 -A.I.R. 1966 S.C. 368 ; Comp. 
I.L R. (i960) 10 Haj 1269. 

As to the effect of a gift to an attesting witness, vide Bees. 67 nnd 68, rest. 
Persons who have signed a document in token of their consent to the disposition 
evidenced by a will can be held to be attesting witnesses if all the conditions lard 
down in the section ai e otherwise fulfilled, Hiraial Nar,nn Das v. Dhnram Cha»d t 
A.l R. 1936 hah. 367*= L62 I.C. 333. Hut signature in tokpn of acceptance of will 
is not ptr se equivalent to attestation, see Nt&ak Alt v. Mohamad Alt Khan , 6 U.W.N. 
649 - A.I.R. 1929 Oudh, 494-119 I.C. 337 and Shtam Sundar v Ja<mnmth> 66 1 A. 
1-2 Luck. 640 -47 U.L J. 101-32 C.W.N. 306-£o., cited undei sec. 67, icH. Meie 
performance of the acts of attestation in a mechanical fashion dots net amount to a 
valid attestaiton unless the witness puts his signature anmo attesfondi , Re Gokul 
Chand, I.L R. (1944) 2 Cal. 3b8. 

A scribe may he an attesting witness, Jagnnnath v. Bajrang, 48 Cal., 61 ; but 
the mere fact that a person is a scribe or that he put the woul, “scribe” 
after his name will not neoeBsarily make him an attesting witness, ALtna'h 
Chandra v. Dasatath, 48 C.L.J. 281. Cf A.l H. 1966 Him. Pis. 0b; Sattpada v. 
Annakali , A.I.R. 1963 Cal. 462 ; Onkar Pet shad v. Jagdvsh, 68 P.LR. 81. A writer 
of a document cannot he looked upon as an attesting witness unless he signs also as 
an attesting witness, Chand Shivram v. Lttu Sakharmn, 44 Horn, a 05. In order to 
make a scribe an attesting witness it must he shown that the signatuio of the 
scribe was put down for the purpose of attesting the document, Jnanada Govinda . v. 
Rirendra Nath. 690. L J. 347 -A.l.K 1939 Cal. 695-185 I.C. 634; A.I.R. 1927 
Mad. 1064 (P U.) ; I.L R. (1966) 6 Raj 971 - A.I.R. 1967 Raj 160. If the signatuie 
is not animo altestandt, it is no attestation. Where an illiterate executant of a 
document executes it, “by the pen of” the soribe, the latter cannot he an attesting 
witness to the document, in as much as he cannot attest his own writing, 
Sristidhar v. liakhyakalt , 26 C.W.N. 264. The peiaou writing or signing the 
testator's name is not a competent attesting witness, Hum Aiadh v. Jamnna, AJ.H. 
1964 Pat. 360 ; Re Hemlota Dabee. 9 Cal. 226 ; Nttye Gopal v. Nayendra Nath , 11 
Cal. 429 ; Re goods of Nanabai , 11 Bom. U.C K. 17 ; Radha Kritlna v. Sulharaya, 
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40 Mad. 660: 31 M.L J. 867 : 84 I.O. 849; Sham Sundar v. Thahur Jagannath 
Singh. 1 O.W.N. 881 -A.I.K. 1926 Ondh. 466-86 1.0. 668 (affirmed by P.O. in 
A. I. R. 1927, P. 0. 248). A person countersigning a document aa a token of bia 
axpresa oonsent to its terms is not au attesting witness, Mahomed Alt t. 
Wear Ali Khan, A.I.B. 1928 Ondh. 67-109 1.0.886. So, where the aona at tba 
request of their faither put their signatures on the father's will in order to evince 
their consent to its terms aa also to avoid all future dissensions among themselves 
they do not necessarily beoome attesting witnesses to the wills, Shiam Sundar v. 
Jagannath Singh, 66 l.A 1 — 2 Luck. 640 — 47 O.L J. 101 — 32 O.W.N. 806 — 26 A.L.J. 
28-30 Bom. L.R. 110-64 M L.J 48 -(1928) M.W.N 103-4 O.W.N. 1206 -A.IB. 
1927 P.O. 248-106 1.0.634 (P.O); 1968 Raj. L.W. 80. Notice the word 
"necessarily’’ in italics, whioh implies that if the other requirements of the section 
are fulfilled a person signing in token of bis oonsent to the will rosy rank as sn 
attesting witness, Eiralal v. Dharam Chand, A.I.K. 1936 Lah. 867 - 162 I.O. 888. The 
signature of two or more attesting witnesses to a will required by this section must 
be attached to the will after and not before the testator's signing or Bffixing bis mark 
to it, Bissanath v. Dayaram, 6 (Jal. 738, followed in Be Burro Sundari v. Chunder 
Kant, 6 Cal. 17. Of. also Fernandez v. Aloes, 8 Bom. 382 ; Nitye Qopal's case 
L l Oal. 429, (supra) : Brown v. Shirrow, (1902) P. 8. The witnesses must sub. 
soribe in the presence of tbe testator (though not of each other, vide notes at p. 109. 
an'e). In attesting, the witnesses mut sign and not merely put marks. Fetnavdez v, 
Alv s. 3 Bom. 882— followed in 11 Cal. 429 {supra). This distinction is maintained 
heoauee of the faot that the Legislature has used the expression, 1 Sign or mark” in 
relation to the testator, but in relation to the witnesses, it uses the word sign 
and not the alternative word “mark". See however sec. 8(62) of the General 

Glauses Act (X of 1897), whioh makes marking equivalent to signature in the oaee 

of illiterate persons. Remember that the definition clause of the General Clauses 
Aot applies only in the absence of repugnancy in the suhjeot cr context. Rut a 
Full Beuoh deoision of the Allahabad High Court has [approving the Madras 
deeision in Alapati Nagamma v Alnpati Venkatramayya, 68 Mad. 220 — 68 MLJ. 
1.91 — A. I R. 1935 Mad 178-154 I.O. 777] held that a witness may validly 

attest a will by merely affixing his mark to it, Maikoo Lai v. Santto, 68 All. 1064- 

1936 A.LJ. 782- A.I.K. 1986 All 676-164 1.0.298. Ibis oaee has distinguished 
the oases ol 8 Bom. 392 and 11 Cal. 429 on the ground that they wete deoided 
before the General Clauses Aot, but itself overlooks the opening reservation ol sec. 
3 of the said Act. The Bombay Court also has held that it is Dot necessary thst 
the attesting witnesses should pat down their names in their hendwriting and 
that it is sufficient if they affix their marks and thumb impressions, Annu 
Bhnjanga v. Rami Bhujanga 39 Bom. L.R. 606- A. I.R. 1987 Bom. 389-171 I.O. 
849. Read also Gomnd Bhiknri v. Bhnn Gopal, 41 Bom. 384 : A.I.R. 1968 Nag. 
266 ; A. I R. 1962 Assam. 93. AU these oases overlook the context. Attestation 
oau bs by putting initials, Ammayee v. Valumabat, 16 Mad. 261. Of. Re 
Christina, 2 Rob. 110; Margary v. Robinson, L.R. 12P.D 8. A pleader eigning 
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fts an identifier on oover of a will cannot ba said to have attested the will, 
Umakanta Das v, Biswambhar Das, 8 Pat. 4l9 = A.lR. 1929 Pat. 401*117 
I. C. 874. An endorsement by the eub registrar of the admin on of execution 
may be good alteration provided the endorsement is made in ibe presence of 
the executant, 55 Mad. 123 (F.B.) ; 60 M.L.J. 802 ; Rndhamohan v. Nripendra, 
47 O.L.J. 118 (distinguished in Abinus Chandra v. Dawath Molo, 32 0 W.N. 1228. 
Of. Hampada v. Anntuia Pia^ad, A.I.tt. 19t0 Cal. 760 ; Alapa/t Nagamma v. 
Alapati Venkatramayya, 68 Mad. 220, supra ; Atul Chandra v. Krishna Charan, 
67 O.L.J. 81 1. failing which there is no proper attestation, Hmchandra v. 
Quiram, 58 C. L. J. 545 See rIbo Kmww Surendra Bahadur v. Thahur 
Behan Singh, 43 C.W.N. 669, P.0. ; Bulah Mahton v.Duha, A.I.R. 1941 Pat. 
36b »193 1.0. 463. 

For instances of valid attestation, see Re Boymoney Dossee, 1 Cal. HO ; Mir 
Syed Hasan v. Taiyba Begam, 26 I 0. 547 (Oudh) ; Sarada Prosad v. Triguna Charon, 

1 Pat. 300 : (1922) Pat. 402 : 70 I.C. 402. For an iiiBtonoe of an invalid attests- 
tion, see Bnlaki Mahtcn v Dulia, A.I.R. 1941 Pat. 368 = 193 I.C. 463. An 
unattested will is invalid, Burton v. Jackson, 30 I.C. 263 (Ondhh For proof of 
attestation, see Brahmadal v. Chaudan Bibt, 20 C.W.N. 192: 34 I.C. fibfc. i'-vciy 
presumption is made in favour of va : id execution and atteatntu n. Did : Ritoi 
Chand v. Nagani, 10 C.L.J. 499 ; 3 I.C. 426 ; Sagore Mondal v. Digamlai . 10 C.L J. 

644. A person purporting to sign as a witness may he pioved tot to have ically 

signed as suob, Shiam Sundar v. Jagannath Singh, 28 O.C. 91 - A I.B. 3926 Oudh, 
465 = 86 r.C. 558— affirmed by P.C. in 4 O.W N. 1205 = A.I.R- 1927 P C. 248. If sn 
attesting witness gives wrong and/or adverse evidence, further evidence can be 
given to show that the attesting witness was in error, Vera-Wardale, In re, (1949) 

2 All. E.li. 250 (P.D. A.). No question of improper attestation will arise in relation 
to a will, which has already been probated, KuiinJar Kumar v Gum Chand, 1968 
H.C.J. 159 = 1958 8.0. A. 412 = A.I.R. 1967 R.C. 876. 

Personnel of attesting witnesses: — An attestation is not rendered invalid 
or defective merely by reason of the fact that the witnesses do not hold very 
high position in life, Dulhin Chandia v. llamandan, £0 C.W.N. 617 • 30 M.L,J. 
624 : (1916) 1 M.W.N. 358 : 4 L W. 214 : 33 I.C. 790 (P.C ). See also Jagraii v. 
Kuardurga, 36 All. 93: 12 A.L.J. 125 : 19 O.LJ. 165: 18 O.W N. 621: 22 I.C. 
103 (P,C.). 

Two Witnesses : — There must be two attesting witnesses under this seoticn ; 
but the will eoutd be proved by one attesting witness under sec. 68 of the 
Evidence Act, Rammol Koch v. Ilokol Salt, 22 C.W.N. 31 6 : 43 I.C. 208. If the 
od6 attesting witness oallen fail to piove the execution of the will, then hie 
evidence bus to be supplemented by the evidenos of the other attesting witness, 
Vishnu Ramkiishna v. N.itlm Vtthal, 61 Bom. LE. 245 = A.I.R. 1949 Bom. 266. 
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There is sufficient compliance with this section, if one witnesses the testator 
sign and the other witness attests on testator's acknowledgment, Muktanath v. 
Jitendra Nath . 22 C.LJ. 262 : 19 O.W.N. 1296. It is not necessary that the two 
witnesses should sign in eaoh other's presence, Sabitri Thakurani v. Savi, 39 
O.VV.N. 1297. In this respeot this section dififeis from the English law, Ibid* 2 he 
witness should sign after teBtator’B signing, vide 6 Oal. 788, supra, and other cases. 
Where the writer of a will affixed only a mark by the pen of scribe, and there was 
only one attesting witness on the day of execution, but the next day the sub- 
registrar signed an endorsement stating that the testatrix admitted execution 
before him, held that the sub-registrar became au attesting witness and the will was 
valid, Sarada Prasad v. Tiignna Charan , 1 Pat. 300: (1922) Pat. 402 ; 701.0. 
402 ; Rajendra v. Menoka, 1 Pat. L.R. 267. Sec. 63 (o) of the Aofc should be read 
with sec 63 of the Evidence Act on a more sorutinising and comparative method. 
Section 68 of the Evidence Act requires that at leatt one of the attesting witnesses 
should be milled in order to render a document acceptable in evidence. That 
does not dispense with the necessity of calling more attesting witnesses- if other 
purposes demand their citation. For the purposes of sec. 63 (o), it is not enough 
to make the will evidence in the case, which can he done simply by complying 
with seo. 68 of the Evidence Act It is also necessary under this seotion that two 
valid attestations have to be proved in order to make the will operative and 
for this purpose literal compliance with sec. 68 of the Evidence Aot may not be 
enough, because one witness examined under said sec. 68 may only prove bis 
attestation, but may not be fully competent to prove that the other attestation was 
on the basis of an acknowledgment of the testator ; and for this purpose one will 
have to travel beyond the requirements of seo. 68 of the Evidence Act, Read Roda 
Framrose v. Kanta Vorjiwandas , 47 Bom. L.K. 709. As to whether all witnesses 
are necessary to he examined, read Ealka Singh v. Jagwant Kunwar t A.I.R. 
1926 Oudb, 69. 

flub-registrar as an attesting Witness ; — As to when and where the sub- 
registrar's endorsement can serve the purpose of an attestation, read the following 
cases: 62 Mad. 123 : 60 M L.J. 302 (F.B.) ; 58 Mad. 220: read Radhamohan v. 
Nripendra, 47 C.L J. 118 (diet in 32C.W.N. 1228), Comp. A.I.R. 1930 Cal. 760 ; 67 
C.L.J. 81. Read also Kunwar Surendra Bahadur v Thakur Behari Singh, 48 C.W N. 
669, P.C- ,* Parshotam Ram v. Kesho Dai, A.I.R. 1946 Lah, 3 ; A.I.R. 3989 P.C. 117 ; 
A.I.R. 1953 Cal. 462 ; A. I R. 1958 Cal. 410 ; I L.R, (1961) Cut. 234-A.I.R. 1961 
Orissa, 180 ; 63 P.L.R, 251 ; A.I.R. 1961 Punj. 41 1. 

Attestation on personal Acknowledgment Bee the following cases, — 

Bhagwandas v. Kesurdae, 16 Bom. L.R. 209 ; 19 1 0. 401 (followed in AJ.R. 1961 
Kut. 84— -in this case the will was read out to the witnesses) ; Syed Mahomed Hasan 
v. Sy:d AU, 12 OLJ.l: A I.B. 1926 Oudh, 387-86 1.0. 60S) ; Bhagrnn Sing v. 
Shiv Devi, 35 P.L.R. 63S«a.I.R. 1934 Lah. 689*168 IU. 244 ; Mamdbai v. 
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Hormitji, 1 Bom. 467 ; Ameer Ohand v, Mahamed Bifoe* 6 O.LJ. 468 ; vide also 
at p, 118, ante . The acknowledgment is of the Signature or the mark and not of 
the will t Blake v. Slab. (1889) T P.D.102: Lewis*. Lewis, 11 N. Y. 2v0. This is 
§*> because the witness attests the signature without any knowledge of the nature or 
oontents of the document, vide notes at p. 118 ante. As to what constitutes 
sufficient acknowledgment, see Bloke v, Blake , supra • Hudson v. Paiker, 1 Bob. 
14 ; Inglesant v. Inglesant, L,R. 3 P. and D, L72. A “personal acknowledgment" 
of execution need not necessarily he restricted to an express statement to that 
effect, but may include words or conduct or both, on the part of the teBlator which 
may be construed unequivocally as snob* an acknowledgment, Ganshamdoss v. 
GulabBi Bai t 60 Mad. 927-63 M.L.J. 709-26L.W. 697-A.l.B. 1927 Mad. 1069- 
106 I.O. 160 (F.B ). An acknowledgment after attestation is insufficient, Re Goods 
of Olding , 2 Curt. 666 ; Cooper v. Beckett , 3 Curt. 64 8 : 4 Moo. PC'. 419 ; Ilindmarsh 
v. Charlton, 8 H. of L. 160 ; There iB no acknowledgment if the signature be 
covered up, so that it cannot, be seen by attesting witnesses, Blake v Biake» supra. 
As the aot of attestation involves certain responsibilities (Of. bpo. 281, infra), the 
witness should be particularly cautious when attesting a will on mere acknowledg- 
ment. In the case of an attestation on acknowledgment, it is not enough to prove 
the attestation merely ; it is also necessary to prove the acknowledgment, on the 
strength of which the attestation was made, Rodu Framioze v Kant a Yarjiwandos, 
47 Bom. L. K. 709 (cited under the last heading hut one). As to whether a blind 
person can attest on personal acknowledgment of testator, read the notes at 
p. 118, ante. 

Uuattested Will of Oadh Talukdar : — By virtue of the provisions of sec. 19 of 
the Oudh, Estates Aok, an unattested will by a talukdar whose name has been 
included in the lists prepared under the Act is invalid, though at the time of the 
will the lists had not in fact heen approved or published, Dalalir Jadunallt v. Raja 
Bisheshar BafoJi, 14 O. L. J. 1-8 O. W. N. 268- A. I. B. 1931 P. C. 24-130 1.0. 
806 (P.O.). 

Uusigned Will A draft will unsigned and undated may he legally a will if 
it contains the last wishes of the testator, Ram Chandra v. Dattcya, 48 1.0.742 
(Nag.) : see also Janki v. Kallu Mai, 3 All. 236 : 6 A.L J. 171 : 2 1 C. 218, where it 
has been held that a person cannot bo said to hare died intestate, if be got a will 
drawn up to his directions and appointed a trustee therein. 

Presumption of valid Execution and Attestation : --If a will does not show an 
attestation memo, but the signature of the testator at the foot and the subscription 
of two witnesses, then there arises a presumption of valid execution, Nttai 
Chand V. Nagani . 10 O.Ij.J. 499 : 8 I.C. 4 26 ; also Brahmndal v. Chendan Bili , 20 
C.W.N. 19*2 : 34 I 0. 686. When there is a prim* facie compliance with the 
formalities of law, a presumption will arise that all the acts in connection with 
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execution and attestation has been properly performed, vide eupra ; also Shib 
Sundari v. Hemangmi Debt, 4 O.W.N. 204 ; A run a ChaUm v. Ramaswami, 30 M.L.J* 
66, P.C ; Be Goods of Phibbs, 86 L. J. p. 81 ; Vimcombe v. Butter , 8 bw. k Tr. 660. 
Where the testator was roused from unconsciousness in order to sign the will and 
the attestation took place immediatly after his signature and the attesting witnesses 
were in close proximity to the testator, it can reasonably be presumed that be was 
sufficiently oonscious and that attestation was duly taking place, Be Amulya Kumar 
Bose% 42G.W.N. 649. If the will is otherwise in order and regular, the Court will 
prooeed on this presumption so much so as to discard as suspicious tven the 
testimony of witnesses who depose contrary to the tenor ol their own attestation, 
Mahomed Zia-ulla v. Rafi / Molmmmid , 1939 O.W.N. 68L-A.IK, 1989 Oudh,2l3- 
182 l.C. 190 Head also Vishnu Bamkrtshna v. Nathu Vithal, 61 Bom. L.B. 246 *■ 
AJ,H. 1949 Bom. 266. For the applicability of the maxim — Omnia praesummuntur 
rite essa acta in B uch cases, see Re Estate of Dennmg Deed , (1968) 1 W, L. h. 462 ; 
battpada v. Anit'tJcah, A.l.B. 1963 Cal, 462 For the application of the presump- 
tion arising from thirty years 1 rule of sec. 90 of the Evidence act, read the notes 
at p. 272 of Madhuri Ghose’s Indian Evidence Act. 

Stamp -Wills are not chargeable with any stamp duty, not being included 
in Scb. I of the Stamp Act (I! of 1899). Cf. also Art. 33 of Boh. 1 of that Act. and 
the Government Notification dated the 24 January, 1870. 

Penalty under sec. 64 of the Stamp Act A document which was in reality 
a deed of settlement was prepared and styled a will opeDly end without secrecy and 
pa y met of stamp was avoided on that score ; these circumstances by themselves 
will not establish an intention to defraud the Government, so as .0 entail a 
criminal conviction under sec. 64 of the Stamp Act, Ramchand v. Emperor , 42 
PL.R. 215-A.I.K. 1940. Lah. 274-189 l.C. 843. 

Blank spaces in Willi; — Buch blank Bpaces do not invalidate the will. 
Pandurang v. Kane, 26 Bom 632 ; also 16 Bom. 662. Cf Re Pothouse, 24 Cal. 784 ; 
Cornbey v, Gibbons , 1 Bob 706. But evidence may uot be adduced to supply the 
blank, see lllus. (iii) to s?eo, 81, post. 

Writing Materials of Wills ; — We have Been that the will can be extended 
over several sheets of paper, and that all the sheets need not be signed, vide notes 
under the heading ‘‘Execution on several sheets of Taper” at p. 110, ante A will 
can be written in ink or pencil, see Williams p. 211 ; also hi re Adams , 17 
W.B. Notes of English cases, p. 36. 

Punctuation : — When the sense of the language is clear, punctuation should be 
ignored ; but iu oases of doubtful oonstruotion or of ambiguity, it may be of tome 
use. See Sanford v. Bathes, 1 Mer. 646 ; Gordon v. Gordon, t.R. 6 H.L. 264 ; 
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Huston v. Burns . (1918) AC, 337; Re Campbell, (1918) Ir. B. 429. In case of 
native wills, mostly drawn up by unskilled hands, punotnation is no safe guide. Cl, 
Shams Yahoo v. Dwarka Das , 12 Bom. 202 (218), 

Joint Wills Tb is competent to two persons to make a joint will, Jtthabhai 

Gokuldas v. P'lrshottam , 45 Bom. 987 : 93 Bom. L.R. 893 : 61 3 C. 400 ; see also 

Minafahi v Vtsivannth , 83 Mad 406. Cf* In leRatne , 1 Sw & Tr. 144 ; Re Piazzi 

Smith, (1898) P. 7 ; Rajenvar Misser v. Snhhdeo Miseir, A. I. R, 1947 Pat 449 [ fc 
joint will is nob unknown to the law J ; read also the notes under Beo. 2(h)» at 
p. 15 a’lte For revocation of joint wills, see Mtnahshi Ammal v. Viswanath. 33 
Mad. 406 : (1910) M.W N. 48 ; 20 M.L T. 389 ; 5 1 C 794 : Cf. Re Oldham , (1925) 
1 Ch. 75. Where two persons make a joint will, and one of them dies, the survivor 
can revoke the will unless he had taken a benefit under it, Heerachund v. Chandani, 
1942 M.L K, 31 (Civ ). 

64. [Kuo. S. 51] If a testator, in a will or codicil duly 
attested, refers to any other document then 
reference. actually written as expressing any part of Hr 
intentions, suoh document shall he deemed to 
form a part of the will or codicil in which it is refen eri to, 

N. B . — This seotion applies to the Hindus Ac. 

Incorporation of papers by Reference : — This section lays down the rule how 
a document can be incorporated in a will or codicil and be made 
Doctrine nf Incorpora- a. part of it. If the testator, in duly attested will or codicil, 
t1011 - • refers to any other document (whether attested or not) expres- 

sing his intention, such document becomes inoorpoiated 
in and foi ms a part of the will or codicil, Satruva Kunwar v. Hulas Euhtvar , 15 
All. 121. The incorporated document possesses no independent testamentary 
efficaoy of its own, but gets one by reason of its adoption, Hocsabhat v. Yacoolhat, 
29 Bom. 267. Ho where the previous document is not actually adopted and 
formed into a part of the will, there is no suoh inoorpoiation as is contem- 
plated by this section. Cf. Gangaba % v. Bhugwandas , 82 J.A. 142 : 29 Bom. 630 : 
9 C.W.N. 769. (P.C.) ; also Hutchings v. Wood. 2 Moo. P.O. 55 ; Re Lints, 82 T.L.B. 
318. The utility of the doctrine of Incorporation enunciated in this seotion 
consists in the fact that it may be exploited for the purpose 
Its utility. of validating other testamentary or eomi-testBmertary docu- 

ments which by reason of their inherent defects or non- 
compliance with the formalities of law cannot take any effect. Thus, a will 
which would he invalid for want of registration under the Oudh Estates Act, 
(seo. 13), oould be saved by subsequent incorporation under this section, see 
Satrupa Rumoars oase, supra. Likewise, an invalid will (being made under undue 
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influence), ooald be validated by incorporation in a subsequent duly-attested oodioil, 
see Aoron v. Aoron t 3 DeG & fcj. 476. The section does not say by whom the in- 
corporated document was written ; but its language seems to suggest that the 
document must be the testator's document, chough according to eertain English 
oases, documents of other persons may be so incorporated, CL Re Lord Bowden , 
43 L.J. 26. Even a copy of a previous dooument may be incorporated, see Be 
Mercer, L.R. 2 P. & D. 19. But iu any case, it must express bis intention, and 
he must refer to it as expressing such intention. As to when this seotion will not 
apply, see Manuel Louie v. Juan Coelho , 31 Mad. 287. 

Analysis of Doctrine : — The following essentials seem to be neoessary : 

(a) The dooument referred to must be in existence on the date of the will, 
Goods of Sunderland , L.R, 1 P. & D* 198 ; StngleUn v. Tomihon , L.R. 8. Ap» Ga. 404 
Of. Be Smart , ( 1.902) P. 238. It muet be actually written, as the seotion Bays. 

(b) The fact of the dooument being in existence and actually written must 
bs proved. 

(o) The identity of the paper must be established by evidence, Allen v, 
M a (look , 11 Moo, P.0 427 ; also Singleton s case, supra. 

(d) Reference should be dearly made so as to avoid oonfusion or ambiguity, 
see Dillon v. Harris , 1 A. & E. 423 ; University College v. Taylor , (1908) P. 140. 

(e) Reference should bs mads in a will or oodioil, duly attested, vide 

supra, 

If the incorporated dooument is to be probated Such document need not be 
included in the Probate, though it is desirable to get them admitted to probate in 
order to prevent all future controversies, Of. Sheldon v. Sheldon , 1 Rob. bl ; Be 
Blame , (1897) P.261; Re Lansdowne, 3 ttw. & Tr. 194 ; Bizzey v. Flight , L.R. 3 
Oh. D. 269 (273). 


CHAPTER IV. 

Of Privileged Wills 

6 $. [Sue. S. 62] Any soldier being employed in an expedition 
or engaged in aotual warfare, or an air-man so 
Privileged wills, employed or engaged* or any mariner being at sea, 
may, if he has completed the age of eighteen years, 


* Inserted by Aot X of 1987. 
16 
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dispose ol hie property by a will made in the maimer provided in 
section 66. Such wills are called privileged wills. 


Illustrations. 

(0 A, a msdioal offioer attaohed to a regiment, is actually employed 
io an expedition. He is a soldier actually employed in an expedition, and can 
make a privileged will. [Bee Be Estate o) Colman Deed , (1958) 1 W.L.R. I57J. 

(ii) A is at sea in a mercbant-Bhip, of which he is the purser. He is a 
mariner, and, being at Bea, oan make a privileged will. [ bee Be Hays , 
2 Curt. 338 J. 

(iii) A, a soldier serving in the field against insurgents, is a soldier engaged 
in actual warfare, and as such oan make a privileged will. 

(iv) A, a mariner of a ship, in the course of a voyage, is temporal ily cn 
sboie while she is lying in harbour. I J a is, for the purposes of this seotion, a 
mariner at sea, and can make a privileged will. 

(v) A. an admiral who commands a naval force, but wbo lives on sboie, 
and only occasionally goes on board his ship, is not oonsideied as at sea, and 
oaunot make a privileged will. [See Be Pat in, 2 8w. & Tr. 376J. 

(vi) A. a mariner serving on a military expedition, but not being at Bta, is 
considered as a soldier, and can make a privileged will. 

N. B. This section does not apply to Hindus &o. It corresponds to sec. 11 
of the English Wills Act, 1837 (1 Viet. (\ 26). 

Privileged wills Wills made in the manner laid down in sec. 66 are called 
privileged wills, being possible in the case of a privileged class of pei sons, viz. (a) 
A soldier, employed in an expedition or engaged in uclual waifaie, (b) A mariner 
at sea. These persons can enjoy lie privilege only if thy hare completed the a(,e of 
18 years. The English law provides no such age qualification, see Be Goods cf 
Farquhar , A Notes of Cases, 661 ; Rc Goods of Hisock , (l901) P. 78 ; Be Goods of 
Mcllurdo, 1 P. k D,, 540. 

Any Soldier : —The expression means a person in military service of the 
Government. So a volunteer in Government aervioe is a soldier, Leathers v. 
Greamacer, 63 Me. 661. An Army burgeon in the employment of the East India 
Company was held to be a soldier, Re Goods of Donaldson, 2 Curt , 886. tlbe 
privilege of this seotion can be enjoyed only if the soldier is employed in an ctrpedu 
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tion or engaged in actual warfare. Estate of Grey* (1999) P.140; and not when in 
barracks, Drnmvhond v . Parish , 3 Ourt. 622 ; nor before the expedition commences, 
Bowles v. Jackson, 1 Beo. & Ad. 294 ; nor merely when in training, 1946 O.W.N. 
816 ; nor when on a tonr of inspection, Be Bill, 1 Rob. 276. For cases where 
privileged wills were allowed, see Be Thorne. 4 Sw. & Tr. 86 ; Qnttward v. Knee, 
(1902) P. 99 ; May r. May , (1902) P. 103 ; Be Hiscochs , (1901) P. 78. In order to be 
entitled to make a privileged will, the soldier must have completed the ape of 18 
years. 


Any Miriner &c. The expression is equivalent to a seaman and includes 
all the people on board, Be Saunders, L. li. 1 P. & D. 16. Even seamen in a 
merchant vessel oan enjoy the benefit hereof, Be Milligan. 2 Rob. 108 ; Be Parler, 
2 Sw. & Tr. 376; also illustration (i i) above. The Beaman also should be above 
18 years. 


Being at Sea : It means the entire voyage, and the mariner will be at s^a 
even if the ship be for the tiros being in a river (Be Patterson, 79 L.T. 193 ; 
Anderson v Downes, 1916 P. 49) or lying at anchor in a port, Hubbard v, Hubbard , 
8 N.Y. 196 ; Of. McMurdo L It. 1 P. & D. 640. But when the seaman is in his 
residenoe quarter on shore, the enjoys no privilege, Cf. Barnaid v. (1919)2 

lr It. 404. An admiral who commands a naval foroe, but living on ehoie and occa- 
sionally going on hoard the ship is not at sea and not entitled to make a privileged 
will, see illustration (v) and Euston v. Ltrd Hugh , cited in 2 Curt, 888 ; 3 
Curt. 680. 


66 . [Sue. S. 53]. (1) Privileged wills may be in writing, 
or may be made by word of mouth. 


Mode of making, and 
v tiles for executing 
privileged wills. 


(2) The execution of privileged wills shall be governed by 
the following rules 


(a) The will may be written wholly by the testator, with 
his own baud. In such case it need not be sigued or 
attested. 

(b) It may be written wholly or in part by another peison, 
and sigued by the testator. In such case it need not be 
attested. 

(c) If the instrument purporting to be a will is written 
wholly or in part by another person and is not signed 
by the testator, it shall be deemed to he his will, if it is 
shown that it was written by the testator’s directions or 
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that he reooguised it aB his will. 

(d) If it appears ou the face of the instrument that the 
execution of it in the manner intended by the testator 
was not completed, the instrument shall not, by reason 
of that circumstance, be invalid, provided that his non- 
execution of it can ba reasonably ascribed to seme cause 
other thau the abandonment of the testamentary inten- 
tions expressed in the instrument. 

(e) If the soldier, air-man or mariner has written instruc- 
tions for the preparation of his will, but has died before 
it could be prepared and executed, Buch instructions shall 
be considered to constitute his will. 

(f) If the soldier, airman or mariner has, in the presence of 
two witnesses, given verbal instructions for the prepara- 
tion of his will, and they have been reduced into 
writing in his lifetime, but he has died before the instru- 
ment could be prepared and executed, such insti not ions 
shall be considered to constitute his will, although they 
may not have been reduced into writing in his presence, 
nor read over to him. 

(g) The soldier, airman or mariner may make a will by word 
of mouth by declaring his intentions before two witnesses 
present at the same time. 

(h) A will made by word of month shall be null at the 
expiration of one month after the testator, being still 
alive, has ceased to he entitled to make a privileged 
will. 

N. B — This section does not apply to Hindus Ac. 

Mode of Making Privileged Wills : — It may be in writing or be made by word 
of mouth (nnnoupetive). It may be wholly in the testator's hand and then it nerd 
not be signed or attested. [Cl. Re Macintyie, 41 All., 248 : 17 A.L..1 247j. It may 
be wholly or partly in the handwriting of another person, and then it mnst be 
signed by the testator, though it need not he attested. When in another’s band and 
not signed by the testator, the will must be shown to have been written under the 
testator's directions or to have been accepted by him. In the case of an inoomphte 
document, it may be valid on proof that the non-oompletion was not due to 
abandonment of the idea of making a will, but to other causes. [Cf. IluttaU v. 
Huttall, 4 Hagg. 2111. Unexecuted instruction to prepare a will is regarded as a 
■oidier'e or mariner's will in the event of bis unexpected death. Buck is also tie 
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oase with respect to verbal instructions reduced to writing in bis lifetime, but 
remaining unexecuted on account of his sudden death. Of. Burrows v. Burrows^ 
1 Hagg. 109 ; Allen v. Miming , 2 Add 490 A will can be made verbally in the 
presence of two witnesses, hut it will cease to be eifeotive after one month from the 
date on which he loses his privilege (not being in military Bervioe Ac. or not being 
at sea), he not dying in tbe meantime. 

Entries in the kindred roll and in tbe list of names of heirs made about a 
soldier by the military authorities are not tantamount to the soldier's will. 
Bhaghubai v. Appajt Sitaram, 47 Bom., 662 : 25 Bom. LR. 167 : A.I.R. 1923 
Bom. 260 - 72 1.0. 277. 

Nuncupative Will : — As to what is a nuncupative will, see at p. 12, ante . The 
factum of a nuncupative will requires to be proved by evidence more strict and 
stringent than that of a written one in every single particular. 

Oral will Very clear proof is also necessary of the testamentary 

capacity Rnd the animus testanti (desire to make a testa- 
tnenfcary disposition) in the case of suoh a will, Manoji v. Shrt Bamchandra , A.I.R. 
1924 Nag. 176 , Prahlad v. Damodar, I.L.R. (1968) Bom. 970-A.LK 1968 Bom. 
79; Lem inn v. Bonsall, 1 Add. 389; WJiarram v. Whairam, 8 Sw. A Tr. 803. 
In order to establish an oral will the words spoken by the testator with every 
circumstance of time and place should be proved with precision, Hargovtnd 
Singh v. Collector of Ettah , I.L K. (1937) All. 292-1937 A.L-J. 610-A.I.R. 1937 
All. 377 « 169 1 O. 744 ; Ml. Mulia v. Amru, 96 1.0. 38 ; Ameer Hasan v. Mohammad 
EjazHutain, 6 O.W.N. 51- A.I.R. 1929 Oudh, 134-117 1.0. 466, The evidence 
should be such as to enable the Court to be certain about what the speaker said 
and the testamentary effect thereof, Mahabir Prosad v. Syed Mustafa Husain, 41 
O.W.N. 933 — (1937) 2 M.L.J. 518-30 Bom. LR. 990-1987 A.L.J. 1014 -A LR. 
1937 P.G. 174-168 I.C. 418 (P.C.). For the use of a draft aB evidenoe of oral will, 
see Qur Prosad v. Sitla Di. A.I.R. 1926 Oudh, 842 « 94 1.0. 796. If the particulars 
of an oral will are given for the first time at the time of deposition, the Court will 
regard it with an amount of suspicion, Ameer Hasan v. Mohammad Ejoz Husain , 
6 O.W.N. 51 - A J.R. 1929 Oudh, 134-117 I.C. 466. In order to make a nuncu- 
pative will, the soldier need not be oonsoious of bis privilege ; all that is necessary 
is the animm tcslanli , Dalrymple v. Campbell , ("1909) P. 7. 

Sub-Bee. (2) (a) .-—Holograph Will ; Read the notes at p. 13, ante. Tbe fa ot 
that the will is a holograph one, is a strong indication that tbs testator was fully 
oognisant about what he was doing, Santastla Dan v. Narendta Nath Pal t 66 Cal. 
65- A J.R. 1929 Cal. 290-121 1.0. 570. 

Sub-ssc. (2) (h) Under this clause a nuncupative will ceases to be operative 
after tbe expiration of one month from the date of loss of the testator's privilege, 
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provided he doee not die within that period. The English law is not subject to any 
each time limit ; the will remains in force until revocation notwithstanding the 
)qsb of privilege, see Be Bonis Scott> (1903) P. 243 ; Monel v. Mon ell, 1 Hsgg. 6]. 


CHAPTER V 

Of the Attestation, Revocation, Alteration and 
Revival of Wills. 

67 . [Sue. fcj. 54] A will shall not be deemed to be insufficiently 
M attested by reason of any benefit thereby given 

in K witness. either by way of bequest or by way of appointment 

to any person attesting it, or to bis or her wife or 
husband; but the bequest or appointment shall be void so far as 
concerns the person so attesting, or the wife or husband of such 
person, or any person claiming under either of them. 

Ecplanah'on -A legatee under a will does not lose his legacy 
by attesting a codicil which confirms the will. 

N B.— This section does not apply to the will of a Hindu iVc. Therefore, a 
legatee under a Hindu will does not forfeit his leg-icy by attesting it. 


Review of the Section : — Tina section is based on sec. 15 of the English Wills 
Act, 1337 (1 Viot. 0. 26) and provides that the attestation of a will is not defective by 
reaaon of any benefit being given under the will to an attesting witness or to his rr 
her wife or husband ; only the bequest failB with respect to such persons or their 
j epresentati ves. C7. 1966 H- C. J. 704 - A. Lit. 1966 8.(6 747. r Jhe Exilanatian 
provides that a legatee under a will does not lose his legacy by attesting a codicil 
confirming the will. The principle underlying this Explanation is that each 
witness attests only the document to which lie pilB his name, Vnhje&t v Tanjctt, 
2 K. & J, 642 ; Gurney v Gurney. 3 Drew 208 ; Gaskin v. Boyers, L.R. 2 Iiq 284. 
Tbs reason of the rule of this section is not based on a consideration of the difficulty 
of proof of such document, hut on suspicion of a possible collusion hi d n fail play, 
Administrator-General v. Lazai Stephen , 4 Mnd. 244. Compaie seo 68, infia. 

Elect of gift to attesting witness :--Tbe Gift does not nullify the 
attestation, but the attestation nullifies the bequest. 8o if one of the two 
attesting witnesses receives a benefit under the will, it does not fail from 
want of the necessary number of attesting witnesses, Doe v. Mills, 1 Moo. 
<fc R. 28 8: Administrator' General v. Lazar, 4 Mad. 244. Where the testator 
obtains signatures of the legatees as token of their consent and with a view 
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to avoiding dissensions among themselves the legatees do not become attest- 
ing witnesses witbin the meaning of this seotion, Sham Sunder v. Jagannath , 
65 I. A. 1-2 Luck. 640-47 O.L.J. 101-82 C. W. N. 806-26 A.L.J. 28-80 
Bom. L, B. 110-64 M. L. J. 48-4 O.W.N. 1205-A.I.B. 1927 P. C. 248-106 
I.C. 684 (P.O.) — cited at p. 114, ante. Signature in token of acceptance of willi* 
one thing and attestation is another thing ; the former does not, while the latter 
doe 9 , involve the voidness of tbe bequest, Ntsar Ali v. Mohamed Ali Khan, 6 O.W.N. 
649 - A.l.R. 1929 Oudh, 494 - 119 I.O. 837. Head in this connection the notes at 
p. 1 14, ante, under the heading, “Attestation”. This section applies only when tbe 
benefit is conferred by the will (“given thereby 1 ') attested by tbe legatee. 8ee tbe 
Explanation beicw and tbe cases thereunder. It does not apply unless the gift is 
beneficial. Ho where tbe gift is upon trust , it does not fail by reason of tbe trustee s 
attestation, Re Byder, (1862) 2, Notes 0 ( 08860,452. Tbe gift must be a directly 
personal gift ; so a gift to a Church is not void because a member of it was an 
attestmg witness. Cnswell v. Creswtll % L K. 2 hq. 69. In oase of a joint gift, if 
one of tbe donees attest the will, he forfeits his share which then goes by survivor- 
ship to the other donees, Young v. Davies , 2 Dr. k Sm. 207. Buch is also the case 
as regards the gift to a class, Fell v. Btddulph , Jj R. 10 C.P. 707. A will provided 
remuneration to a solicitor for tbe professional woik to be done by him in connec- 
tion with the will, but tbe solicitor forfeited tbe benefit by attesting it, Be Barber, 
31 U.D. 665. Cf. Be Pooley , 40 Ch. D. 1. When a bequest fails by reason of this 
section, tbe remainder is accelerated, Cf. Be Clark t 81 Ch. D. 72 ; Jull v. Jacobs % 
3 Ch. D. 703 ; Alphin v. Stone , (1S04) 1 Ch. 643 ; Be Townsends , 34 Ch. D. 
357 ; Davies v. Mackintosh , (1967) 3 All. K R. 62 ; Be Taylor , (1967) 8 All. 
LH.R. 66. 


Husband or Wife The prohibition of this section extendi to the husband or 
wife (as the case may be) of the attesting witness. These matrimonial relationships 
must subsist on the date of attestation, bo a legatee who is neither such husband 
nor wife on tbe date of attestation, but subsequently marrying an attesting witness 
does not forfeit bis legacy under this section, Thorte v. Bestuick , 6 Q.B I). 311. 
Tbe seotion affects only tbe attesting witness, bis or her wife or husband or any 
person claiming under either of them. Bo a person not so claiming is not affected 
hereby, see Be Clark , 31 Ch. D. 72. A bequest to a son of an attesting witness made 
independently and not as a person claiming under the attesting witness is not void 
inasmuch as suoh a case is not in the contemplation of this section, Moat v. 
Turner, A.l.R. 1937 Lab 292-174 I.C. 6b7. 


Explanation The Explanation is based on tbe cases of Gntney v. Gumey and 
Tempest v. Tempest, oifced at p. 126. vide notes under the heading “Review of tbe 
tteotiou.” 
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68 . [Suo. S. 55] No person, by reason of interest in, or of 
Witness not disqualified hie being an executor of, a will, shall be disquali- 
by interest or by being fled as a witness to prove the execution of the will 
6 * ecutor * or to prove the validity or invalidity thereof* 


N* B.— This section applies to the wills of Hindus &o. It corresponds to 
secs, 16 and 17 of the English Wills Act, 1837 (1 Viot. 0. 26). 


A witness to a will does not lose his competency as suoh by reason of interest 
in. or of his being an executor of, a will. It may be remembered hers that the 
writer of the will is, while the writer of the testator's name is not, a competent 
witness, vide the oases cited at pp. 118-14, ante. Also Sham Sundar Thaktir 
Jagannath , 10 0. & A , L.B. 1261 : 1 O.W.N. 681. 


Revocation of will by 
testator’s marriage. 


revoked or tue 
will made in 
when the 


69 . [Sue. S. 56] Every will shall be 

marriage of the maker, except a 

exercise of a power of appointment, T — - 

property over which the power of appointment is 
exercised would not, in default of suoh appointment, pass to his or 
her executor or administrator, or to the person entitled in case of 
intestacy. 


Explanation . — Where a man is invested with power to deter- 
mine the disposition of property of which he is not the owner, he is 
said to have power to appoint such proprety. 


N B. — 'This seofcion does not apply to the Hindus &o. Compare the proviso 
to sea. 67, ante , which expressly lays down that marriage does not i evoke the will 
of a Hindu Ac. 

Review of the Section : — (1) This seofcion corresponds to seotion 18 of the 
English Wills Aofc, 1887 (1 Viot.,0. 26) ; (ii) Every will is revoked by the marriage of 
the testator excepting in one case ; (iii) This exception is with respect to a will made 
in exercise of a power of apvointment, when the property over which such power is 
exercised, would not, but for the exercise of the power of appointment, pass to the 
testator's exeoutors or to his natural heirs. The reason for this exception is this : 
The theory of revocation of will by marriage is based on a consideration of benefit 
to the new family, vide notes at p 86, under "Proviso" but evocation of a will made 
in the exercise of a power of appointment would not operate to the benefit of the 
testator's family but to the benefit of those who would be entitled in default of 
appointment, Re Fitztoy , 1 Sw. k Tr. 183 ; Re Fenwich 1 P. & D. 819 ; Hence this 
exception. Comp. (1968) 1 All E. R. 928. 
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Power of Appointment A man is said to have a power of appointment with 
respeot to a property, when he is invested with a power to deteimtne the disposition 
of that property, though he is not the owner thereof ; vide the EXPLANATION : For 
the application of the doctrine of Appointment, see the P.O. case of Moii Vahoo v. 
Mamoobai , 24 I A. 93; 2L Bom 709 ( L\C.).-on appealfrom 19 Bom. 647 ; Siva- 
sankara v. Soobi amania* 31 Mad. 617 ; Subraviania v. Murugeso., 17 C.W.N. 488, 
P.O* Also see sec. 92, infra. It is virtualy the right to nominate a successor with 
power to transfer the estate to him, Abdul Halim v, Saadat AH, 1 Luck. C. 733“ 

A T,8. 1928 Oudb. 155 -108 I C. 817. Such right imposes no obligation on the 
appointee and its oonferment is something more than a privilege and amounts to a 
tes*. amentary gift of power on the donee or appointee, Ibid . A power of 
appointment is either general or special . When it is general, there is no restriction 
on the appointment-holder to dispose of the property according to his choice. 
A power of appointment is special , when the appoint-holder is, by the terms of the 
power, obliged to make his selection from a particular class of persons or according 
to a particular mode or Bcheme of disposition, bee Hughes v. Fooftier, 0.921) 2 Ch. 
209; Bapuji v Ilaji Esmatl, 46 Bom 694: 23 Bom. L R. 1269; Abdul Raltm v, 
Saadat Ah, su ora \ read also the notes under seo 91, post, Ihe power of appoint- 
ment is subject to the law of rorpotuities, Wollastni v. King , L.R. 8 lilq.165: 
Stark v Dahyns, L K. 10 Oh 36. For other esses, see Javeibai v. Kablilm, 16 
Bom. 326 (no appeal, 16 Bom. 492); Gosirami v. Madhav , 17 Bom. 600 ; Upendra 
Lai v. Hem Chandra, 26 Gal 406 ; Pertah Krain v. Knur, 4 I. A. 228 : 3 Cal. 626 ; 
Tn re, Cooke T Ymklrij v Winlertuii, (1922) I Ch. 292. Where a power of appointing 
trustees has been given to the testator s widow and daughters, upon the death 
of s >me of then the power survives to the remaining persons, Harding v, Paten on 
(1923) 1 Oh. 182. There is no inflexible and artificial rule of construction to the 
effect that where a power of appointment to a class is not followed by any gift, the 
Court is bound to imply a gift to that class in default of the exercise of the power, 
1U Combe, (19261 1 Ch 2U. As to whether the Court oan exeicise the power of 
appointment, Hughes v. Footner , (1921) 2 Ch. 209. 

Power to adopt conferred on a widow by fcbe will of a Muslim Oudh talukdar 

is equivalent to ft power of appointment ns known under 

Vowor to adopt opnrn.- the English law ; it. is a valuable right, and may be lost by 
ting as a power of ^ t 

appointment. re*mai i iage, Al (iul Halim Khan v. Flaja Saadat Ah, 1 Luclr. 

C. 733 -A. I it. 1928 Oudh, 166-108 LC. 817' When a power 
of adoption was conferred on the senior widow and she made an adoption with 
the objeot of putting preasure ou the Court of Wards in possession of the estate of 
the deceased in order to get the claim of a junior widow ss to maintenance settled, 
the Court held the adoption to be bogus and sham and not actually operative, }btd . 
Where the will conferring the power to adopt on n widow provides that Bhe will 
forfeit her power on re-marriage, such remarriage will bring about the defined 
consequence and terminate the power, Abdul Ilalim Khan v. Sadat AH Khan, A I.B. 
17 
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1029 Oudh, 126-112 1.0. 696. 

The law o&nnot compel a Hindu widow to make an adoption in conformity 
with her husband's direction, however strong that direction might he. Buob 
refusal may lead to failure ot the will alt^gnher Oit-ating a 
Refusal to adopt state of intestacy. Upon such an event the will cannot any 

more be upheld as creating a trust in favour of the 
executors, Varada Narayanna v. Vengu Ammal, I.LB. 1938 M ad, 621~(19l8) 2 
M.L.J. 613 -1938 M.VY.N. 1281-183 l.C. 813. 

Revocation of will by Marriage : — For the principle underlying this rule 
vide at p. 86, supra under "Proviso”. In order to opeiate as a revocation the 
marriage must be a valid one, Mettc v. Meile, 1 8 w. & Tr, 416. \\ lieu the marriage 

is invalid, there is no revocation, Ibid. A will though made in contemplation of 
marriage is revoked by the marriage, He Caciyuald, 1 Hw. k Tr. 34. Cf. Mar&ton v. 
Doed Fox , 8 A. k K 14. As to whether marriage will operate as a revocation in 
respect of a testator having a domioile in a country which does not reoogniBe the 
rule, vide, Venugopal v. Venugopal, (1909) P, 67. This Act being applicable to the 
Jews, where a Jew made a will during the lifetime of his first wife (but before his 
second marriage), the will was held to have been revoked on his taking ft 
second wife, Gabriel v. Mordakau 1 Cal. 148. Where a testator made a will while 
he was a bachelor, but subsequently manied and got a son (who took no 
interest under the will), and the will itself could not be found after the testator s 
death and was therefore presumed to have been revoked, Lttum Das v. Chanan 
Das. 61 P.R 1913 : 20 I C. 462. 

Mutual Wills; — Of two mutual wills, revocation of one by marriage does 
not operate as a revocation of the other. Thus, two unmarried sisters made mutual 
wills, one of which was revoked by marriage; the other remained unaffected, 
Hinckley v. Simmons , 4 Ves. 160. If after making mutual wills, one testator dies, 
it isopen to the survivor to revoke his will, if he has not taken benefit under the 
other, Minakshi v. Vtswanaih, 33 Mad. 406 : (1910) M.YV N. 48 • 20 &1.L.T, 339 : 6 
LO. 794. Of. Be Oldham, (1926) 1 Ch 76. 

70 . [Suo. S. 57J No unprivileged will or codicil, nor any 
part thereof, shall be revoked otherwise than by 
UgTwiuwlodicu) 1 ’ marriage, or by another will or codicil, or by 
some writing declaring an intention to revoke the 
same and executed in the manner in which an unprivileged • will is 
hereinbefore required to be executed, or by the burning, tearing or 
otherwise destroying the same by the testator or by some person in 
his presence and by his direotion with the intention of revoking 
the same. 
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Illustrations, 

(*) A has made an unprivileged will, Afterwards A makes another un- 
privileged will whioh purports to revoke the first. This is a revocation. 

(««) A has made an unprivileged will. Afterwards, A, being entitled to make 
a privileged will, makes a privileged will, whioh purports to revoke his unprivileged 
will. This is a revocation. 

N. B . — This seotion applies to the Hindus &o. It is based on section 20 of the 
English Wilis Act, 1837 (l Vie. 0. 26). Bo the Indian Law of Revocation of will is 
the same as in England, Subba Reddy v. Dot at t ami , 30 Mad. 369. This section 
is exhaustive, Surendranath v Stvadas, 36 C.L.J. 488. (1922) Cal. 162. As to 
manner of revocation, see IJi.R. (1956) Nag. 321 « A. I. B. 1966 Nag. 126 ; as to 
proof of revocation, see 1955 B.C.J. 678 -A. I. It. 1966 B-C. 666. Cf, A.I.R. 1966, 
Trav.-Co. 177. 

Revocation of Unprivileged Will : — This seotion lajs down how an unprivi- 
leged will may be revoked. Buoh a will can be revoked (1) by marriage fexcept 
in the case of a Hindu Ac.) ; (2) by another will or codicil; or, by some writing, 
declaring an intention to revoke and executed with all the formalities of an un- 
privileged will ; (3) by burning or tearing nr destroying of the will by tbe testator 
or by some one else under his direction and with intention to revoke. Of these the 
first mode shall not apply to the Hindus &o , see Restriction at yp. 88 end 89, 
ante. Bo it has been held that a Hindu will cannot be revoked except in the 
manner laid down in this seotion, subject to Restriction 4 of Bob. HI, Surendra v. 
Siva das, 35 0, L J 488: (1922) Cal. 182 : 69 I.O.S67. Read the notes under tbe 
beading, “No revocation except under this section*' at p. 136, post. With respect 
to the other two modes, it should be noticed, that they should invariably be accom- 
panied by an intmticn to revoke , Cheese v. Lovejcy , L,R. 2 P.D. 261 ; Woodruff 
v. Hundley , (19001 127 Ala 640 , Doe v. Harris , fi A. & E. 209 ; Wilhoms v. Evans* 
IE. & B. 739; Doe v. Perkes , 3 B. & A, 489; Ellis v. Burtrum, 26 Beav. 187 ; 
Cleobuty v. Beckett , 14 Beav, 683 ; Be JVtlock , (Jb98) 1 Lb. 95. Vide also tbe notes 
under “Third Mode,'* below. A revocation of Will consists of two elements under 
this seotion, tbe intention of tbe testator and some outward act or symbol cf 
of destruction. A defacement, obliteration or destruction without tbe oniv.us 
rt.vocandi is not sufficient, Neither is the iutention, the animus 
Animus revocandi revocandi , sufficient unless Borne aot of obliteration or 

destruction is done. What acts of tearing, burning, cancelling 
or obliterating are sufficient to constitute a total or partial revocation must 
depend upon tbe oiroumstauces of each case, per Mookerjee J. in Jolur Lai v. 
Dhirendra, 23 C.L J. 314 : 20 0.VV.N, 304 : 34 1.0. 707. Cf. Kemcde v. Macdtnald , 
L R. 1 Eg 457. Bat this much is clear that the destruction must bo by some 
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method ejusdem generis with those described In the section, Khanhetji v. Kekobad, 
M Bom. 658 « 80 B.L.R. 478«A.I,R. 19^8 Bom. 194-109 1 C. 742. Head the 
notes at p. 186, post, under the heading, “Intention of Revoking". 

Power of Revocation : — Need not be reserved, and a teste tor possesses such 
power notwithstanding any non-reservation, Fateh Chand v. Bitpchand , 88 All. 
446 ; 26 O.L.J. 182 : 21 0 W.N. 102 : 1 8 Bom. L.R. 900 : 87 I.C. 122 (P.O.). Cf. 
Aiyasami v. Appasiuami, 28 M.L.J. 642 ; (1914) M.W.N. 889 t 26 I.C. 249. 

Proof of Revocation : — The proof must be oogent and consistent, and very 
precise as to the time and place of revocation, Rami Rao v. Y amunubayamma, 12 
Mys. L.J. 64 -39 Mys. H.O.li 668. In order to decide whether there has hem a 
revocation or not, the Court should look to all the attendant circumstance s of 
the case and see whether the essentials of the section have been compiled with 
or not 

First Mode: Revocation by Marriage Vide notes under the preceding 
section at p. 130. ante, and under the “Proviso” at p. 86, ante. ThiB mode is 
ordinarily known as revocation by operation of law as distinguished from 
revocation by act of parties. This mode does not apply to the will of a Hindu 
&o., vide supra, and also Restriction IV of Schedule III, at pp. 83 and 89. 

Second Mode . Will; Codicil: Some Writing The scheme of the section is 
to make a distinction between these three terms. The SApiession ‘ Some wiiting ’ 
may not be a Lestamentaiy document subject to Probate, Be Hicks, 1 P. A D. 684. 

I f some writing or memo» andum cancelling a will is duly executed and attested, it 
will operate as a revocation, though it is not a testament capable of being probated. 
Re Fraser. LAi 2 P 40. Likewise, a letter complying wilh these formalities 
and evincing an intention to revoke, though not of a testamentary character, n»By 
come witbin the meaning of the expression * Some writing,** Be Duiance, L.R, 2 P. 
& D. 406. Vide also Ford v. De Pontes, 30 Lev. 672; Be Gosling, 11 PI). 79; 
Good< of Eyre, (1905) *2 Ir, R. 640. As to how a will was partly revoked by a sub- 
sequent anumattpaira, nee Upendra v. Hem, 26 Cal. 406. A subsequent will or 
codioil may operate as a revocation of a prior will only under two cireumstancx b — 
(1) when there is an express clause of revocaticn in it, or (2) when the disposition 
in the later will is nco isi.it ent with an earlier disposition. See Kent ?. Kent , (1902) 
P.108; Sahib Mtrza v. Umda Khanam, 19 f.A. 83: 19 Cal 444; Cf. Be Pttehell, 
L.R. 8 P. Si D, 163 ; Cadell v. Willcohs, (1898) P. 2L (26). 7he earlier will stands 
in so far as the terms of the subsequent wilt are not inconsistent with it, Hid. 
Also Lai Tribhuban v. Deputy Commissioner, 47 I.C, 226 ; Rai Kisori v Dehendra 
Nath , 16 I. A. 87: 16 Cal. 409 (P.0,); Amond v. De Launay, (I9J8) 2 Ch. 63; 
Re Churchill (1017) 1 Ch. 206 ; Re Carleton, (1916) 2 I R, 9 ; Kedornath v Saiojini, 
26 Cal 634: 3 C.W N. 617. The mere sending of instructions to a solicits to 
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draft a codicil is no proof of the revocation of the will, Mahomed Towns v. 
Abdur S attar % (193b) 1 ML J. 444 -1988 M.W.N. 699-A.i.li. 1988 Mad. 616-182 
1.0.949. In order to sustain a finding that the will has been impliedly revoked 
by a oodioil, it is neoessary to find definitely that there was a dear intention on the 
part cl the testator, to revoke, Oaurt Par shad v. Raj Ram, 43 P.L.E. 867-A.I.B. 
1941 Lab. 286 — 196 I 0. 177. In order that an express clause of revocation may 
be effectual it must show an actual and present intention to 
^tration DMMuliy revoke, see Panakkal Ayyapan v. Elachar C ha hint, (1917) 
M.W.N. 645: 41 1.0. 666 (F.B.) ; also Thomas v. Evans , 2 
East 488; Of. Ghinnapa Ptllai v . Katlasam Pillai , 41 xVJ.L.J. 66J : 11921) M.W.N* 


812 : 14 L.W. 670 ; 39 Mad. 107 ; 32 1.0 873 (P.G.) ; Pertab Nurain v. Subhco AW. 
3 Gal. 926 : L C.L It. 113 (P.O.). A mere expression of an intention to revoke a will 
at some future date will not do, Mahomed Yionus v. Abdur Sattar, (1938) 1 M.L.J. 
444— L938 M.W.N. 699 — A. I. It. 193b Mad. 6l6*=l82 l.C. 949. Jn all these oases 
evidence as to intention to revoke must be clear, tide notes at p. 131, ante, A mere 
expression of belief that on the birth of a son, the law will take its own course 
implies no intention to revoke, Alavandar Gramant v. Danakoti Ammal t A.l.R. 
1927 Mad. 383 — 99 1.0. 776. “Another wilf' seems to include a nuncupative will 
provided it is proved as required by law. From this au oral levocotion of a wiitteii 
and registered will seems to be possible, subject, to this limitation that the oral 
revocation itself taking effect as an oral will, must be established by the same 
standard of proof as is neoessary for a nuncupative will, Alavandar Giamani v. 

D'inaknti AmmaU A I.Jtt. 1927 Mad. 883-99 L C. 776. A 

ly'^revocatfojoi' win. codioil > 8 ,lot revoked merely by the revooalion of the will, 
unless it appears that in revoking the wil! the testator 
intended thereby to revoke the codioil as well, Surendranath v Sivadas Mcohrjee % 
85CLJ.488: ( 1922) Cal. 182 : 69 1.0. 167; Narinjan v Devi Das . 112 PAV.B. 
1916: 41 P.L R 1917: 36 1 0.899. The conduct of the sons cannot be evidence 
of intention of the testator in the matter of revocation of a will though bis own 
declaration might be admissible, Ibid ; also Be Goods of Blackley, (1683) 8 P.D* 
169. Where a testator bequeathed the residue of bis estate upon trust for ceitsin 
charities and by a subsequent codicil bequeathed that residue to another person 
absolutely, theta was revocation, In re Stoodhy , Hooson v. Stoodley , (1916) 1 Ob. 

242 Where a testator makes a registered will and gives it 
Presumption aa to to ftno thar person for custody but calls for the will shortly 
before his death, and keeps it with him. and it is not forth- 
coming on his death, the presumption is that the will has been destroyed, Aditrom 
v. Bapulal, 46 Bom 906: 28 Bom. LR 276: 61 1.0. 465. Cf. Pndman v. 
fhnwanta, 19 O.W.N. 92U : 22 C.L J. 172: 93 1\H. 1916 : 13 ALJ. 601: 29 1.0. 
807 (P.O.) ; A.T.R. 1963 Cal. 667 ; Sohan Btbi v. flirom Bibi , 10 I C. 280 (AIK); 
Surat Chandra v. Golap Sundari t 18 C.W.N. 627: 21 I.G. 121. The presumption 
iB however rebuttable, Martial Chattel ju v. Saiat Chandra , 43 C.W.N. 824. As 
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to from what conduct on the part of the testator revocation may be inferred, reed 
Lakshmi N irasamma v. Ammanni Siddhart* , 71 M.L.J. 845*1986 M.W.N. 902* 
A.I.R. 1937 Mad. 26*168 1.0. 247 Revocation not inferred from testator's long 
silence over or forgetfulness about the will]. For presumption arising fnm lost of 
will, see Hawanta v Padman , 160 P.W.R. 1909: 246 P.L R. 1918 : 4 LC. 1164 ; 
Welch v. Phillips , 1 Moo. P.U. 299 ; Uttam Das v. Chanan Das , 61 P.R. 1918 : 283 
P.L.R. 1913 : 20 1.0. 462; Deputy Commissi<>ner v. Tegkishen, 14 0 0. 34: 8 1.0* 
695; Anwar Hossein v. Secretary of State . 81 Oal. 886; read also the notes at 
p. 136, post. As to revocation by man iBge, see at p. 130, ante. 

Third Mode : Burning : Tearing : Destroying No hard and fast rule can 
be laid down as to how far burning &o. should go. Put this seems to he clear that 
to constitute burning, it is not necessary to consume the entire document, Doe v. 
Harris. 6 A. & IS. 209 ; it will be enough if the entirety of the will is destroyed by 
burning or tearing, Of. Hobbs v. Knight 1 Curt. 7P8 ; Be Lewis, 1 8w A Tr. 31 ; 
Be Morton , II P. D 14 i. 8o teariug off the last signature alone will efleot a revoca- 
tion, Re Harris , 3 8w. k Tr 485 ; Be Gull an, 1 Sw. k Tr. 28 ; Of. Elms v. Elms, 
1 Sw. & Tr. 155. Cutting is equivalent to tearing, Clarke v. Scrrjjis. 2 Rob. 668 ; 
By tearing in this section is not meant a liteial tearing to pieces ; the slight act of 
tearing tot th intent to i evoke the ivhule will thereby, is sufficient for the purpose, 
Johur Lall v Dhtrendra Nath. 23 O.L.J.814: 20 C.W.N. 304 : 34 1.0.707. Be 
Cowling v. Cowling . (1924) P. 113. A will may be revoked by parol and where 
definite authority is given by the testator to destroy the will with the intention of 
revoking it. that is in law sufficient revocation although the instrument is not in 
fact destroyed There must be very cogent evidence to prove the animus revocandi , 
Baya v. Bhanrao , 1924 Nag 376. ( f. Subha Bhalta v- Sue Sringert , 1 Mjb. L.J. 
116 As regards other modes of destruction, such methods as erasing, cancelling or 
obliterating may ha employed. Of. Re Brewster , 29 L J P. and M 69. As to what 
acts constitute or do not constitute destruction, see the following cases, Stephens v. 
TapreU, (1840) 2 Curt 468 ; Leonard v. Leonard, (1902) P. 243 ; Be Borsford, L.R, 

3 P. k D. 211 ; Elms v Elms , (1863) 1 8w k Tr. 166 ; Clarke v. Scnpps, (1862) 2 
Rob. 663 ; Mir an Bahh v. Mahir B<hi, 6 F YV R 1916 : 41 P. L. R 1916 ■ 81 1. 0. 
693. Mere cancellation of the will by drawing lines across it will not be enough 
if no animus revocandi (an intention to reroke) is not made out, Kharseiji v. 
Kekobad, 62 Bom. 663 - 30 Bom. L.R. 478 * A I R. 1928 Bom. 194*109 1 0. 742. 
In this Bombay case, the testatrix destroyed the outer cover of the will and drew 
two crossed lines in ink on the first page thereof and wrote at its top the words, 
"the will is cancelled” but otherwise tbe will was left in tact and the Court held that 
there was no effectual evocation. 

By some other Person :—Vide notes at p. 131, supra, mey be done by some 
other person, but as the law requires the testator to show an animo revocandi , these 
acts must be performed in his presence and by hts iiucttin, with tbe intenlkia of 
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revoking. So the revocatory acts cannot be performed in the testator's absence, 
Of, Stockwell v. Bitherden , 1 Rob, 661. An unauthorised revocatory act done by an 
agent, cannot be ratified by the testator, Gill v. Gtll, (1909) P. 167 ; Mills v, 
Millward , L.K. 15 P.D. 20. 

Intention of Revoking Vtde notes at pp. 181 & 182, supra, under 
“Revocation of Unprivileged Will". An aotual and present intention and nob 
an intention tn futuro is necessary, read the notes at p 132, ante. 

No R) vocation except under this Section : — This section does not recognise any 
other mods of revocation excepting those already mentioned, so there is no revoca- 
tion by birth or adoption of a child, S ubba Beddy v. Doratsani, 80 Llad. 8b9 : 26 
Al.L.J. 36d : 21 1.0. 73 ; Bodi v. Venkatasamt , 38 Mad. 889 ; Of. Mir Syed Hasan v. 
Tatyabi Began, 1 O.L.J. 691 : 26 l.O. 467 ; 12 Mad. 490 ; 14 Mad. 172 ; 16 Mad. 
400. In point of fact the law does not reoognise any revocation by implication. 
Katkhushra Jahangir v.* Bachu Bat , 3 D L.R. (bom ) 26 : I.L.R, (1966) Cut. 126“ 
A.l.H. 1956 Orissa, 161* A transfer inter vivos of a portion of the devised property 
does not revoke the will, but simply renders it ineffectual with respect to the said 
portion, Ford v. De Pontes, 80 Beav. 672 ; Aranud v. Rothni Btbi, 2 Lab. L J. 178 ; 
Thakur Singh v. Arya Prxtinidhv Sabha , Punjab , 29 P. L. R. 634-A.l.R. 1928 Lab. 
934 — 1101.0.700. As to the oiroumstanoes that will not lead to an infeience of 
revocation, vide Lakshin • Narasamma v. Ammanna Seddhantt , 71 M.L.J, 846 “=1936 
M.W N. 902-A.l.R 1937 Mad. 26-168 1. 0. 247 [twenty years’ survival after will 
and remarriage of the testator did not raise any inference of revocation ]• 

Revocation under a mistaken notion of fact When a testator revokes a will 
on ftu erroneous conception of a foot, the revocation is inoperative if the mistake is 
patent , Campbell v. French , 8 Yes. 321 ; beoause law assumes that revocation was 
intended only in the event the mistaken fact was true, and when that contingency 
failed, there was no intention to revoke, see Attorney -General v. Ward , 3 Yes. Jur, 
327 ; Skipwith v. Cabell , 19 Gr&tt. 768. 

Doctrine of Dependent Relative Revocation Where the aot of destruction is 
connected with the making of another will so as fairly to raise the inference that 
the testator meant the revocation of the old to depend on the tfficaoy of the new 
disposition intended to he substituted Buoh will he the legal effect of the transaction 
and therefore if the will intended to be substituted ie inoperative from defect of 
attestation or any other oauae, the revocation fails also and the original will 
remains in foroe ( Goods of Middleton , 10 Jur. N.8. 1109) ; see Henderson s Sue. 
4th Ed. p. 101. Thus, if by his will a testator gives propei ty to A and by a oodioil 
gives the same property to B, and if in the event it turns out that B cannot 
take, it has to be ascertained from the language of the testator as found in his 
testamentary documents whether he intended that the gift to A should be di$| laced 
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altogether or that it Bhould be displaced only in favour of B and, if B 
oannot take, the gift to A should remain, or in other words the Revocation 
is relative and dependent on the taking etleot of another devise ; this is 
oallsd the doctrine of Dependent Relative Revocation, see Pwk:r.son v, 
Swatman. 30 L J. P. A M. 84 ; Goods ofEcJes , 2 Sw. A Tr. 600 : Dance v. Gi able, 
(1873) L R. H P. A D. 98 ; Be Fleetwood, 16 Oh. D. 694 ; Murray v Murray, (1966) 
2 All. E.B 368. The application of the doctrine of dependent lelative revocation 
is a question of intention, Vencalnnarayana Ptllai v. Subbrammal, 48 l.A. iO : 89 
Mad. 107 : 28 C.L.J. 366 : 20 C W.N. 234 : 3 L.W 177 : 14 A.L .1. 178 : (1916) 1 
M W.N. 97 : 18 Rom L R. 372 : 29 M.LJ. 861 : 32 I.C. 373 (P C ) [affinning 4 I. C. 
1046J and oiting Tapper v. Tapper, (1866) 1 K A J 666 ; (Jwnn v. Butler, (1868) 
Ij H. 6 Eq 226; Baker v. Stoty, 23 W.K. (Eng), 147; Aeuundei v. Fnlcpatuck, 
(1874) L.R. 2 II. L. Sc. Div. 397. 


Loss of Will : -If a will which wns known to he with the testator is found 

in he missing or destroyed after his death, a natural 
Presumption (,( . 

Revocation. presumption will arise that he revoked it, Drake v Sykes, 

22 T. L R. 741 : 1 1 C. W. N. xlviii (48) ; Welch v Phillips, 1 
Moo P.C. 299 ; Brown v. Broun, 8 E. A R. 882 ; Santu v Matku, 1940 A.L-.l 96“ 
A. I, it. 1940 All. 176 *"187 I.C 747 ; IJanial Chatlerjee v. Saratchanara. 43 C.VV N. 
824, and other cases at p. 134, ante. In Iudiu, wills are not taken great oaie of; 
therefore, snob presumption here is not so stiong as elsewhere, So lain lusad v. 
Collector of Meerut, 29 All. 82. Also 3 Sw A Tr. 449 ; 1 P A 1 . 371. Lobs of 
will does not always raise a presumption of revocation, J'aicse Dm v. litula Siik/i. 
26 Pun j. L R. 244 : 86 I.C. 642 ; see also Srtntvasa Iyengar v. Tnunaiayana, 44 
Mys. HC.K. 67-18 Mys. L.J. 17; Pro full a Boy v. Purnendu, 2 D.R. 99 ; Btra 
Bam v. Munshi Rim. 52 ['.L.R. 41 1 - A. l.lt. 1900 E.P. 368. 


71 . [Sup. S. f)K] No obliteration, interlineation or other altera- 
tion made in any unprivileged will after the 
execution thereof shall have any effect, except 
so far an the words or meaning of the will have 
been thereby rendered illegible or nncJisceimble, 
unless such alteration has Lean executed in like Manner as berein- 
bofore is required for the execution of the will : 


Provided that the will, as s<. altered, shah he deemed to 
be duly executed if the signature of the testator and the subscription 
of the witnesses is made in the margin or on some other part of the 
will opposite or near to such alteration, or at the foot or end of or 
opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will. 


Jf, B , — The section applies to Hindus Ac. Tt is based on see. 21 of the English 
Wills Aot. Though the wording of the English Statute is a little different frcm 
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that of tbs present section, there is no substantial difference between the 
two dots* 

Obliteration : — Obliteration is a mode of alteration: the use of word “or M 
suggests this. Obliteration is effective only when it is so complete, that it cannot 
be made out what tbe words originally weie, Of. Be Greenwood , (1892) P 7 ; 
Be Harris, 1 Sw. & Tr, 536 ; or in other words, when it renders tbe words or 
meaning of the will illegible or un discernible, Totvnley v. Watson, 3 Curt. 761 (769) ; 
Be Ib.tson, 2 Curt. 337. There is no difference between the different modes of 
obliteration, Re Horsford, L.R. 3 P. & I). 211 (in this case tbe obliteration was by 
pasting a piece of paper on tbs will). Where the obliterated words can be 
deciphered by magnifying glasses, or by an expert in handwriting (without the use 
of chemicals) or by removal of some pasted paper, such obliteration does not 
operate as a revocation, Be Gilbert, (1893) P, 18b ; Cooper v. Beckett, 4 Moo. P. 0. 
419 ; Be Ilorsfoul , supra • Be fbetson , supra. Obliterations &o. are uot effective 
without the ant?nus revocandi , Townleys case, supra ; vtde also notes at 
p. 131, ante. 

Alterations: Interlineations: — It should be noticed that the section refers 
to obliterations, alterations &o. after execution, and not before, Re L.P.D. Broughton , 
29 Cal. 311. Cf. Re S (really, (1891) P. 172. The alterations must be exeouted with 
the formalities of a wilt, He Tiecby, L,R. 3 P. <fe D. 242. Evidence must be given 
of the time when the alteiation was made, Re Hindmaich, L.R. IP . Ar D 107; 
mere uuattested initialling of an alteration would not do, Be Cunningham , 29 L.J.P. 
AM. 71; Of. Be lh Well, 17 Jar 1130. Bee the Prviso ; unatfceeted alteration 
before the Registrar is of no effect, Malhusamier v. Sreesrae, 38 Mad. 356 • 26 
M.L.J. 393 : 19 l.C. 694 ; Raghubar v. Bam Bakhan, 1 C.W.N. 428 ; Cf. Surendra 
v. Ranee Dast , 47 Cal. 1043 : 24 C. W.N. 860. The principle of Dependent Relative 
Revocation applies to obliterations, intsrlinestions, alterations, Be McCole. 3 
P. A D. 94 ; Brooke v. Kent, 8 Moo. P.C. 341 ; lie Horsford, supra ; Ker v. Meakin, 
20 Bom. 370 ; Be Gieenwood , (i892) P. 7 ; Be b'eioett, 3 P.D. 116. For oiber 
oases, see Pandurang v. Vinayah, 16 Bom. 662 ; 26 Bom, 632 ; Nagsndra Bath v. 
P, N. Baneiji , 21 P R. 1913 : 19 l.C. 692 ; Be White, 4 Cal. 682. Alterations not 
exeouted with the formalities of a will are not operative, Raghubar Dyal v. Bam 
RiJchan , 1 C.W N, 428. An alteration made without the knowledge of the testator 
is of no effeot except that it bars the claim of the person who makes the alteration, 
Paramma v. Bam Chandra , 7 Mad. 302; see also Be Hay, (1904) 1 Cb. 31 ; 
Raghubar v. Bam Bakhan , supra . Cf. Be Jessop, (1924) P. 221. 

Distinction between altsration and Interlineations : — Alterations effect a 
change, whereas interlineations supply a gap, or complete an otherwise in- 
complete sentence. Be Cadge , v\fra. For unattested interlineations, see Be Je&sopi 
(1924) P, 221. 

18 
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Preeumptious as to alteration* 4c. : — lathe absence of direct evidence as to 
when the alterations Ac. were made, there is a presumption that they weje made 
after the execution of the will, Cooper v. Beckett , 4 Moo. P. C. 419 ; Pandtirang's 
oaae, supra ; Be James, 1 8w. & Tr. 238, The presumption will not be rebutted by 
the mere faot that the alteration bears a dale earlier than that of execution and ie 
in the testator's handwriting, Be Adamson , L.H. 3 P. & L>. 263. Of. Surendra v. 
Ranee Dasi, 47 Cal. 1043 : 24 G.W.N. 890, Alterations Ao. made in a will which 
would be incomplete without them must be presumed to have been made before 
execution, Re Cadge , 1 P, & D. 648; Re Birt, 2 P. A I). 214 ; Alteration in ink 
before execution is presumed to be final, Gann v. Gregory, 2 D.M. A G. 760. As 
to alteration in penoil, see Hatches v. Hatches, 1 Hagg. 321. 

Blank Spaces : — Vide notes at p. 119, ante : also Re King, 28 W.K. (ling.) 662 ; 
Kerr v. Sktnner , (1904), 1 Ch. 317. 

Proviso ; — An alteration or interlineation will he deemed to be duly eieouted 
(l) if it is Bigned by the testator and two witnesses in the maigin, or (2) bo signed 
by them somewhere opposite the alteiH, lion or interlineation, or (3) if there be a 
memorandum at the font of the will, so signed by them and if the memorandum 
clearly refers to the alterations or interlineations ; see in the this connection, 
Re Shewn, 60 L.J.P, 15 ; Re Blewett , 49 L.J.P. 31. 

72. [Sue. S. 59] A privileged will or codicil may revoked by 
the testator by an unprivileged will or codicil, or 
wu7or codicil Prl ' ,leged by any aot expressing an intention to revoke it 
and accompanied by such formalities as would be 
sufficient to give validity to a privileged will, nr by the burning, 
tearing or otherwise destroying the same by the testator, or by some 
person in his presence and by his direction, with the intention of 
revoking the same. 

Explanation .— In order to be revocation of a privileged will 
or codicil by an act accompanied by such formalities as wculd be 
sufficient to give validity to a privileged will, it is not necessary that 
tbe testator should at the time of doing that act be in a situation 
whioh entitles him to make a privileged will. 

This section dees not apply to Hindus Ac ; see 8ch.HI, hut the oiiginal sec 69 
(whioh is re-enaoted here) applied to Hindus <^c It lays down bow a privileged 
will can be revoked. It can be revoked by (1) an unprivileged will or codicil, (2) 
by evincing an animus revooandi followed by an overt aot (with tbe formalities of a 
privileged will), though the person does not for the time being possess the qualifica- 
tion which entitles him to make a privileged will— Explanation, or (8) by testing, 
burning Ac , by bimself or an authorised agent in bis presence with sn intuition to 
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revoke. It ie aleo revokable by marriage, eee see. 69, supra, which appliee to 
‘‘eveiy will”, 

73. [Sue. S. 60] (1) No unprivileged will or codicil, nor 
auy part thereof, which has been revoked in any 
Beviwi of unprivileged maun6r> shall he revived otherwise than by the 

re-execution thereof, or by a codicil executed in 
mauuer hereinbefore required and showing an intention to revive 
the same. 

(‘2) When auy will or codicil, which has been partly revoked 
and afterwards wholly revoked, is revived, such revival shall not 
exteud to so much thereof as has been revoked before the revocation 
of the whole thereof, unless an intention to the contraiy is shown by 
the will or codicil. 

N B. — This section applies to Hindus he ; see Soh. Til. It is based on sec 22 
of the linglish Wills Aot, 1637 (l Vic. 0. 26). 

Revival of Unprivileged Will : — If an unprivileged will is revoked, it can be 
revved only (a) try re-execution ot the will, or (2) by a foiroally executed oodici), sn 
intention to revoke being present in either case Hub-sec. (2) fuiibersays that 
when a will is jirsi partially revoked and then wholly revoked, the revival under 
sub-dec (1) will not have the effect of restoring the port loat by first revocation, 
unless an inten.w i to that effect is evident tn there-executed wilier codtctl. tee 
McLeod v. Me Nib. (1591) A 0 471. If a revoked will ie revived by a new will or 
a codicil, with ntui attesting witnesses, the old witnesses oease to be witnessta snd 
can therefore take under the levivrd will, Anderson v. Andeison, L K. 13 liq. 8tl. 
The effect of confirming a will by a codicil is to bring the will dc wn to the date of 
the oodicii, Gooneuardene v, Goonetcaidene, 61 M.l. J. 840*-S4 L. W. 964“ A.I.R. 
1931 P.0. 307-134 1.0. 1074 (P.0,). This section contemplates revccatkn in any 
manner. So the question is whether a wiill revoked by physical destruction can be 
revived under this seotion, the 1’lnglish authorities seem inclined to answer tbie 
question in tbe negative, Bee Boyers v. Giodencvgh, 2 8w, & Tr. 842; Niwton v, 
Newton, 12 Ir. Oh Hep. lib ; Hale v. Tokelove. 2 llob. 818 ; Be Beade, (1902) P. 76. 
We have no deoided case on this point in tbie country, but it is difficult to take thie 
narrow view (though more sensible) in tbe face of the bread expression ”«» any 
manner''. It oertainly iuoludee revocation by montage, Be Chapman, 1 Bob 1; 
Payne v. Traper, 1 Hob. 683 ; Be De Silra, 2 few. & Tr. 816. 

Intention to revive There oanoot be any revival UDder this aeotion nnleso 
there is an expreos intention in that behalf. Skinner v. Ords. (1846). 1 Hob- Eco. 
868 ; Be Steele, 1 P. & D. 676 ; Walpole v. Lord Oxford, 3 Yes. 402. Cf, 1 Mori. 



140 THE INDIAN SUCCESSION ACT [See. 74 

Dig. 390* It should be noticed that in both the sub-sections intention to revive 
must he shown by the re-executed will or the codicil. So parol evidence is uofe 
admissible to prove such an intention, Major v. Williams, 3 Curt* 482 ; Walpole ▼. 
Cholomondely, 7 T.R, 138, s.o. Walpole v, Lord Oxford, surra. 

Re-execution : — The prefix ‘re' indicates, that the fresh execution of the will 
is to be attended with all the formalities prescribed in sec. 68, svpia. Of, Dttnn v. 
Dunn. 1 P. & I). 227 ; Bell v. FotJiergell , 1 P. D. 148. 

Revival v. Republication : — The former means restoring a revoked will, the 
latter means confirming an unrevoked will so a9 to make it operate ss if executed on 
the date of republioation. Republication brings the will to date, Dale v. Dale. (1909) 
W. N. 69; Grealey v. Sampson, (1917) 1 Ir. R. 186; Ha Ilardyman , (19261 
1 Ch. 287. 


No revival exeept as hereunder : — As there is no revocation hy implication, 
(ride notes at p. 136, ante), so there is no implied revival, Be Steele, L B. 1 P. & D. 
676 ; Marsh v. Marsh, 1 rtw & Tr. 622. In fact the Legislature has. not contempla- 
any other mode of revival than those laid down in the section. Cf. Be Hudgkinsin , 
(1893) P. 339 ; Re Reads , (1902) P. 76. 


CHAPTER VI 

Of the Construction of Wills. 

74 . [Sue. S. 61] It is not necessary that any technical words 
or terms of art, be used in a will, but only 
Wording of will that the wording be such that the intentions of 
the testator can he known therefrom. 

The section applies to Hindus &c. 

The Rule : — No technical word or expression is necessary in order to write 
out a will. All that is necessary is that the intention of the testator should clearly 
appear from the language. Thus, where a will consisted of thiee words "all for 
mother" it was held to be a valid will, Thom v Dickens, (1906) VV.N. 64, Of. Mary 
Rariet v. George , 31 Mad. 283. Dm Tarini v Krishna Gopal 36 Cal. 149: 13 
ChW.N. 291. No terms of art need be used in a will so long as they are sufficient 
to exprese the intention of the testator. Alt Rasa Khan v. Nawazish Ah, 1943 
O.W.N, 50* A. LB. 1943 Oudb, 243 ro 20G I.C, 7. Any lecital in a Will indicative of 
•n intention to give will imply that a gift has been made but do recital which 
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simply represent* an impression but not an intention to give, will be const) ued fit 
a bequest by implication, Ntladri Nath Mukherji v. Satnh Ch. Mukherji } 88 G.W.N, 
604 — A.l.R, 1934 Cal. 668 <* 162 I.C. 886. Thun, if a person recites in hie will that 
he baa given a legacy to a certain person, that will be evidence of hit intention to 
give and may ereufcually take effect as an aotual devise. But if the recital is that 
a cjrtaiu parson has an interest in the property independently of the will, that will 
be no evidence of an intention to give and will therefore not take effect as a 
bequest, Satish Chandra Mukherji v, Niladri Nath Mukherji , 39 O.W.N. 237 -A.l.R. 
1935 Cal. 788 - J6Q I.C, 124— on appeal from 88 C.W N. 604, supia. For the 
principles governing oonati uction of wills, see Jtban Krishna Das v. Jitendra Nath 
Z>.ia,6d C W.N. IF.K.)*9- 1949 F.L J. 103 -( 1948) 1 ai.L.J. 62 1 (F.C.). 61 Bom. 
L.R 442-1949 A L.J 2*>-A.I It, 1949 F.C 64. Cf. A l.K. 1968 Mad 431 : A.l.R. 
1967 Puuj, 146. 

Oeuerai Rules regarding Construction of Wills The whole Boheme of the Law 
of VV ills is to respect the wishes of a deceased person to govern bis estate from the 
grave ; therefore, where there is no uncertainty about the testator's intention 
as expressed in his will that intention should be oanied into effect, Satyabhamabai 
v.Murhdhai, I. L.R. (1944) Nag. 817 - A. 1. 14. 1944 Nag. 377. That is why a testa- 
mentary Couit always interests itself in ascertaining the intention of the 
testator in relation to his estate and proceeds to do so by gathering such 
intention directly fiom the last testament of the deceased, if that is possible, 
and if that is not possible, by applying certain aititicia! rules of constiucticn 
prescribed in Part VJ, Ch VI of this Act Ho it has been observed that in oonbtnr 
mg a will, primal i ly , effect should he given to the testator's intention disclosed by tit 
unambiguous language occurring iu the will. The plain and the natural meaning of 
such language should not be departed from to give effect to a supposed intention of 
the testator on the assumption that be used it in a particular sense and not in a 
aensfl consonant with the personal law, Nativar v Mt Lot , A.l.R 1980 All 662 — 
relying on, A. I R 1417 P. 0 23(P.C.). The Judicial Committee have also observed 
that the duty of the Court is to ascertain the intention from the words used in tha 
instrument, aided, if necessary, by consideration of the surrounding circumstances, 
Due allowance should be made for the faot that the Indian wills are mostly 
inartistic and expressed in loose and inaccurate language and that the environ- 
ment of an Indian, his manners, habits, mental outlook are quite different from 
those of an English man. The brat thing that a Court can do in inch circumstan- 
ces is to put itself into the testator’s arm-chair and give effect to hie intentions, 
Bajendra Prosad v. Gopal Prasad Sen, 67 LA. 296 **10 Pat. Ib?- 62 C.LJ. 287*84 
G.W.N. 1L61-69 M.L.J. 616-1981 M.W.N. 169-7 O.W.N. 1062*82 Bern. L.B. 
1688-1980 A. L.J. 1184 -A.l.R. 1980 PC. 242*127 I.C. 748 (PC). The Lourt 
should always give effect to the plain meaning of the words used in the will, 
Kistammal v, Saraswaii Brti,(198o) 2 MLJ. 1010*1918 M.W.N. 1162- A I R. 1989 
Mad. 118*179 J.O. 749, and should not allow the ©lea* and unambiguous dispositive 
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words bo be oontrolled or qualified by any general expression of intention, Golak 
Behari v. Suradhani , I.L.B, (1939) 1 Cal. 63-68 C.L.J. 246-A.I.B. 1939 Cal. 226- 
181 1.0. 706. 

In construing wills care should be taken to see that the const) uotion 
placed upon one portion of the will is not repugnant to the clear intention appearing 
in another part, Manikam Pillai v. Yenhatesa Chetty. A I.K. 1627 Mad. 494-99 I.O. 
706. Head also Etstammal v. Saratwati Bat, 19 38 M.W.N. 1162 — (1988) 2 M L J. 
lOlO^A.I.H. 1939 Mad. 112 « 179 I. C. 749, supra. For the rule of construction to 
be placed on the divergent, inconsistent and irreconcilable clauses, t.g where after 
creating an absolute interest, pious directions are enjoined in jestraint of the 
absolute power, vtde Mok^hada Ranjan v Swendra Bijoy , 68 C.L.J. 22 — A. 1. 11. 
1939 Cal. 40 and the other oases, under see. 96, pi>U. Bead also Venkata - 
ramayya v. IHtchamma, A. I. H. 1926 Mad. 164. If the purticnloiB of the 
property subsequently enumeiated in a will are not exhaustive of every thing 
included iu the earlier general description, it should not limit the weaning of 
the earlier, comprehensive and generic description of the subject-matter, 
Elizabeth Atay v. Bhnpmdra Nath B$e, 7 Pat. 620- A. I.K. 1928 Pat. 304 — 
111 LC. 67. 

Language of Will Where the language of the will is clear and consistent, 
it must receive its literal const) uotion unless there is something in the will itself 
to suggest a departure from it, tiutnsarnt v. S. Animal, 22 I. A. 3 1 9 : 18 Mad. 347 
(P.C ). There are two cardinal principles in the construction of wills, viz, (1) clear 
and unambiguous dispositive words ai e not to be controlled or qualified by any 
general expression of intention ; (2) technical words must have their legal efleot even 
though the testator uses ino insistent worda, unless those inconsistent woids, aie 
of such a natuie ns to make it perfectly clem that the testator did not mean to 
use the technical words in their proper sense, Lntit Alchon v Chulknn Lai , 24 Cal. 
834 : 1 G.W.N 387 (P.C ) ; Guivda* Hoy Chondhuty v. Bhupeiuha Nath , 43 C.W.N. 
141 ; see also Ramchandro v Benabni, 20 Pom 671 ; Re Stiurfe, (3918) 1 Ch 662; in 
order to ascertain the meaning to he applied to a particular phis bp, it is necessary 
first to consider the words of the will, and next the surrounding circumstances 
which may affect the testator's meaning, Plat opala v. Ananta , (1913) M.W.N 822 : 
24 M Ij.J. 418 : 13 ALLT. 306 : IH 1.0. 973 , Bouggclutly v Gocioo Bromine, 26 
Cal. 112. Cf. Hamilton v Ritchie, 1824 A .U 810 (31 b) ; Rajendr a Piastid v Gopal 
Prasad, 67 I A. 296-62 C.LJ. 287-34 O.W N 1161-10 Pat. 187 -fce. (PC.)— 
oited under the last heading. Where the language is clear and unequivocal the 
construction cannot be altered for the purpose of escaping from what, may occur to 
bs the harsh consequences of rules of law, Swesh Chandra v. Laht Alohan, 20 
C.W.N. 463 : 22CLJ. 316; Annie Wtlson v G. Oakes, 31 Mad. 288. 8es Soctjee - 
money v. Denn Bundhn, 6 M.l A. 626 (660) : Tagore v, Tagoie, 9 13. L B. 377 : 38 
W.B. 369 (P.C ). When the language used by the testator has well expressed his 
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intentions, the Court eh mid not speouiate about hie supposed intention, Nat war 
v, Mt. Lot, A. I B. 1930 All 652, cited above. As to when tbs subsequent terms 
in a will, will not be allowed to out down the express terms thereof, see Fool 
Ooovtrbai v. Raitaheb Eeshri Singh, 45 ML J, 249-26 Bom. L.R. 621 — A.I.E. 
1923 P.C. 112-73 I.O. 212. P C. Of. A.I.K 1964 All. 716. In ooustruing a will the 
Oourt must look to all the clauses of the will and give effect to all, ignoring none as 
redundant, or contradictory, Shib Lekshan v. Tarangmi, 8 C.L J. 20. Cf. Leach v. 
Jay, 6 Ob. 1). 42 : Queen v. Commission, 22 Q.B. 306 ; the meaning of the testator is 
to be ascertained by the words, he made use of, Pankitto v. Bumancndtiy, 9 W.R. 
(P.C.) 1 ; Barlow v. Orde. 5 B L R. 1 : 13 W.R. (P.O.) 41 : 18 to. J. A. 277 ; Rarain 
Da » v. Tek Chand, 192-1 kind 42 ; Ernest v Gray, 48 M L J. 707 : (1926) M W N. 
123 : A.I.U. 1926 Mad. 699 ; Bissonath v. Bamasot ndery, 12 JU.l.A. 41 ; Anandrao v. 
Admtuislralvr-Geneial, 20 Bom. 466 ; Lowlher v. Bennnck, (1874) L.R. 19 hq 166; 
Admtntstrator-General v. Hughes, 40 Cal. 192 : 21 I. C. 183 ; Ralph v. Carrick, 
(i874) 11 Ch D 878 ; Piramu Ammal v. Serunalh, 86 I C. 787. 
Construction of terms. Primary meaning of words is the stnrting point of construc- 
tion, Jehangir, v. Eaikhasia, 3'.) Pom. 29 ; Ram Lai llovkhetji 
v. Secretary of State,! Cal. 304. The ordinary aud giammatical sense of words 
used in a will must be adhered to unless such adherence would lead torrme 
absurdity or repugnance. Eanhatya Bvx v. Rush Dei Euer, 1944 O.W N. 88 — 
A. I H. 1944 Ou'lli, 163. Technical terms of huglish law are to be understood 
in their technical sense, Kttsfomoney Donate v. Norendva Ettshna, 16 I A. 
29 : 16 Cal 383. Cf. 37 Mad. 199 (l'.C ) : 79 1.0. 1026 ; Dinbai v. Nussenianji. 49 
Cal 1005 ; 27 C W.N. 199 : 37 C.L.J. 420 : *6 M.L.J. 672 ; 26 Bom. L.R. 625 : 69 
1.0. 323 (PC). U will serve no useful purpose iu attempting to construe the 
worde of one will with reference to thoso in another will, Piabha Euvtrbai v. 
Eatumbabas, I. L It. (1940) Bom. 761-42 Bom. L.R. 827-A.l.R. 1940 Bom. 362- 
192 I.C. 431 ; Tulsidas v Advocate General oj Bombay, 39 Bom. L.R. 496- A 1 It. 
1937 Bom. 447-171 1.0. 742 ; Nandtram Tahiltam v. Molitam Pessumul, 22 8.L.B. 
‘235-A.I.B. 1927 Sind, 234-103 I.C. 849; *Vua» Ah v. Muhammad AH khan, 6 
O vV.N. 649-A l.R. 1929 Oudh, 494-119 I.C. 337. in matters of oonBtrnotion of 
wills, decisions in other oases caunot afford sufficient guidance, Prcvabalt Debya v. 
Bor ojem Devi. 33 0. W.N. 1016. For the principles of oonstruotion of will, read 
generally 1963 S C.J. 420-A.I.R. 1963 B C. 304; A.LU. 1964 Mad. 19; also 
A. LB. 1966 Assam, 81. 

As to how to ascertain whether the terms used refer to a persona designata, or 
to a person of oertaiu status or position, read 1968 8.C R. 214 — A. I. R. 1967 BC. 
816. Of. A. I.R. 1958 Andhra, 447. The rulee for the interpretation of will not 
being the same as those for the interpretation of statutes (Vtde notes at p. 2, 
ante), one need not make any fetish ae to whether the term* of the will are artiatio 
or not, provided such terms though not of art do not stand in the w*y of ascertain* 
iug the intention of the testator, Alt Baza Khan v. Nawiuish Alt, 19 Look. 109* 



144 


THE INDIAN SDOCE88ION ACT 


[Seot 74 


1943 O.W.N. 60- A. LB. 1943 Oudb, 243-206 I,C. 7. A Madras decision baa said 
that where the will gives some lands out of total lands to the legatee, the legatee 
would have the ohoioe cf seleoting cho lands, Bala Krishna v. Mahalakshvni, A.lfi. 
1966 Mad. 621. 

Oonstruotion of Mafusil Vernacular Wills: — In construing vernacular wills 
drawn up and executed in the Mafusil, the Court should take care not to apply 
wholesale the principles of oonstruotion whioh are applicable to the wills executed 
in the Pesidency towns and drawn up by Solicitors and Advocates. | 2/Iantkan Pilhi 
v. Venkatesa Chatty , A.I.R. 1927 Mad. 494 — 99 l.C. 706J. Outside Calcutta, the art 
of drafting wills is little understood ; end Mafusil wills are mostly of a simple and 
inartificial character, Bipradas Goswami v. Sadhayi Chandra , 66 Cal. 790 — A.I.R. 
1929 Cal. 801. Of. Kannamma v. Machamma , 1927 M.W.N. 909- A.I.B. 1928 Mad. 
297-107 1.0. 497. 

Method of Construction where drafting was done without legal aid: Where 
the draft of a will was prepared without any professional aid, undue strtss 
should not be laid ou words or expression whioh might have particular significance 
if they had been used by a lawyer, Thahurji Maharaj v Iiaji Indra Piasad, 1940 
O.W.N. 1303- A.I.R. 1941 Oudb, 106-192 1.0. 89 ; Bajendia Prasad Bose v Gopal 
Prasad Sen, 67 I. A. 296- 10 Pat. 187 -62 C.L.J. 267-34 U.W N. 1161-ftc. (P (J ) 
cited under the heading. “General Rules regarding construction of wills’ at p. 14 1, 
It may incidentally be pointed out that a draft will may be accepted as evidence of 
an oral will where the facts show that the testator had expressed hia final intention 
as to the disposition of his propei ty, Gur Prasad v, Stta Vet, A.I.R. 1926 Oudb, 
342-94 l.C. 796. 

Rules formulated for Construction of English documents or rigid rules of 
English Language to be avoided : — Wills of people speaking a different tongue, 
trained in different habits of thought and brought up under ditleient conditions of 
life, though executed in the English language and character must not be interpreted 
by the application to them of a too rigid oonstruotion of the English language, 
Indira Run i v. Akhoy Kumar , 69 l.A. 419 — 56 CJ.J. 423 — 37 O.W.N. 163-9 
O W.N. 1113-1932 M.W.N. 1301 - 64 M.L.J. 4b- A. i.R. 1932 P.C. 269-140 l.C. 
433 (P.G.). This principle will apply with gi eater force, when the Oouit has got to 
proceed ou the basis of an English translation of a vernacular document, Nisaf Ali 
Khan v, Mahomed Ali Khan, 69 1.A, 263-7 Luck 324-9 O.W.N. 614-66 C.L.J. 
36-36 O.W.N, 937-34 Bom. L.R. 1299 = 63 M.LJ. 336- Allt. 1932 P.C. 172- 
137 I.O. 689 (P.C.). 


Where a vernaoular will has to be construed due allowance may be made for 
shades of meaniug not su-aoeptible of exaot translation ; but 
where the will is in English, no such consideration arises 
and it has to be construed keeping in view the dicta of the 
Judicial Committee in the above-mentioned cases, see 


Wills in English or 
translated into 
English 



S*o. 74] 


CONSTRUCTION OF WILLS 


146 


Pramithanath Sarkar v. Suprakash Ohose, 68 Oftl. 77- A.I.R. 1882 Cal. 887-189 1.C. 
904. When an Indian will is oonohed in the English language and the Indian 
Judges have construed some of its ordinary words in a special sense or in an 
inaccurate sense, the Judicial Committee will be reluctant in over-ruling them, 
Bajeshwiri Kuer v. Khuthna Kuer, 48 O.W.N. 73 *-> (1943) 2 M.L.J. 168-A.I.R. 1948 
P.0. 121 — 209 I.C. 408 (P.O.). Of. (1968) 2 W.L R. 827 (Scottish will written in 
English]. 

Succession limited to direct lineal heirs : — Where Buocesaion is limited to 
“direct lineal heirs '* such heirs will include both male and female heirs unless a 
particular sex is excluded expressly or by necessary implication or inheritance by 
heirs of that sex is not possible under the law, Mir Sofdar Alt v. Mtrza Maksud Alt , 
84 O.W.N 209, P.Q. ; see Bhimnath Missir v Tara Dai, 49 C.L.J. 694 — 88 O.W.N. 
887 -57 M.L.J. 580-30 L.W. 75-1929 M.W.N. 639 -A.I.R. 1929 P.O. 162-116 
1C. 608, P.O. 

Reference to Hindu notions and wishes in construing Hindu Wills : — In 
construing the will of a Kiudu, it is not improper to take into consideration what 
ate kuown to he the ordinary notions and wishes of Hindus with respect to the 
devolution of property, Krtshnadas Tulsidas v. Dwarkadas Ealiondas, 88 Bom. 
L.R. 819 - A I It. 1236 Bom. 459. 

Bengali terms : — They are to he construed as they are understood by 
Bengali Lawyers, Harris v. Brown, 28 Oai. 621 : The following Bengali words 
have received particular construction. 

“Malik' 1 : — The word imports a bequest of heritable and alienable estate, 
Udhoram v. Mahr, 114 P.R. 1916; Lala Ramjcvan v Dal Ecer, 24 Cal. 406 ; Bam 
Lall v, Secretary of State, 7 Cal. 804. Of. 28 Cal. 670 (P.O.) ; Sudhamani v. Surat 
Lah'M OW.N.54I: 38 C.LJ. 258: 45 M.L.J. 247: A. I K. 1923 P.O. 66 ; QoJak 
JBehari v. Suradhani, I. L.R. (1989) 1 Cal. 63-68 C.LJ. 246- A.I.R. 1988 Cal. 226- 
181 1.0. 706 ; Bijai Bahadur v. Mathura, A.I.R. 1922 Oudb, 278 : 68 I.C. 566 ; Bhaidae 
v, Bui Oulab, 85 O.L.J. 814 : 26 O.W.N. 129 (P.C ); Msmt. Sammani v. Shib Narayan , 
26 O.W.N. 426 (P. G ) : Rajnarain v. Athutosh, 27 Cal 44 ; Shib Lakshan v. 
Tarangini, 8 C.LJ 20. The effect of the word "malik'' is to confer on the 
donee a heritable and alienable estate, especially when a power of alienation has 
been conferred in express terms ; and there will be no difference in the position 
whether the legatee is a male being or a female one, Paishottom Das v. Shivram, 42 
P.L.R, 209- A.I.R. 1940 Lab. 237-189 1.0. 646 ; Bom Saran v. Qanga Devi . 9 Lab. 
L J. 82 -A.I.R. 1927 Lnh 888-109 1.0. 830 : but the context may qualify or cut 
dowu the full proprietary rights that the word “malik" piitna facie imports, 
Suloohana v, Jagattarini, 30 O.L.J. 61. Fide also the oases oit^d in this case at 
p. 64, of the report; Nand Kishare v. Pasupathi Nath, 7 Pat, 396-A.I.R. 1928 
19 
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Pot. 348 « 108 I. 0. 923. Making the legatee owner of tbe property, after tbe death 
of the testator, amount* bo conferring an absolute estate on him, Farkash v. Chandar 
Parkash , 33 P.L.R. 35“ A.I.R. 1932 Lab, 216* M 188 IC. 866 Head also S hitdayal 
v. Rimeshwar, A.LR. 1927 Nag 358 = 99 1.0. 626. The word “Malik” was 
understood in a r*Btrioted sense (Cf. seo, 83,j9o$t) in Punch oomcney v. Mohiney, 10 
Oal. 342 ; also in 24 Cal. 406. supra . Cf. Rajnaratn v, A. Chuckerburiy, 27 Cal 44 ; 
Rajnarain v. Kallayani , 4 C.W.N. 338 ; Padam Lai v. Teh Singh , 29 All. 217 ; 
Thakur Prosid v. Jumma Kunwar, 31 All. 308. It was construed to mean a life 
estate in Chukkun Lai v. Lalit Mohan, 20 Cal. 906 ; 24 Cal. 834. Notwithstanding 
the use of the word maiik’ the interest oreafced may be a life-estate, if the power 
of alienation be restricted and if there be ulterior disposition, Ram Rakln v. 
Peoples* Bank of Northern India Ltd. A.I.R. 1942 Lab. 42 = 199 1.0. 677. For the 
meaning of the expression " maiik like myself , M see Amarendra v. Suradhani, 14 
C.W.N. 468 : 6 IC. 73. For the meaning of Nirbyudha maiik , see Suresh Ohandia 
v. Lalit Mohan, 22 C.L.J. 316: 20 C.W.N. 463: 31 IC. 405, For milky at and 
mahk-o-quabiz , see Fateh Chand v. Rup Chand . 43 I. A. 183 - 38 All 446 : 26 C.L.J. 
182 (P.CJ.) ; Msmt Ram Kaur v . Atma Singh , 8 Lah. 181-28 P.L.K, 855-A.I.R. 
1927 Lah. 404 a 108 I C. 506. Absence of tbe word ‘maiik” in a will, will not 
necessarily imply that only a life-estate baB been created, Mohan Singh v. Mt. Gur 
Devi, A. I R. 1931 Lab. 728-181 l.C- 738. In order to preclude tbe cieation of an 
absolute interest by tbe use of tbe word ‘‘maiik” a contrary intention must be 
expressed m clear unambiguous terms, Golah Behari v. Suradhani Dasi , l.LR. 
(1939) 1 Cal. 63-68 C L.J 246 = A. I K. 1939 Cal. 226 = 181 l.C. 706. 

Putra Poutradikrame" Ft of* the following cases: Srinath Rai v. Pratap 
Vdai, 28 C.W.N. 146 (P.C.) ; Ram Nar/nn v. Ram Saran, 23 0 W.N. 866 (P C.) ; 
also 42 Cal, 306 ; Ram Lai v. Secretary of State , 7 Cal. 804, P.C. ; Bhujanga y, 
Ramayj.mi.ia , 7 Mad. 887 ; Mir Sa/der Alt v. Mirza Maksud Alt, 34 C.W.N. 208, 
P.C. cited ac p. 145 , ante. The words pah a poutradikrame are merely descriptive 
of the estate conferred and do not import a gift over to the sons and grandsons of 
the legatee, Jagadish Chandra v. Rai Pads Dhal, A.I.R. 1941 Pat. 458 = 196.1,0. 
66. That is, it implies that a general estate of inheritance is given and not an 
estate to one person with a gift over to sons and grandsons, Sarcda Prosod v. 
Debendra Nith, 21 Pat, L J. 37 - A.I.R, 1940 Pat. 267 =186 l.C. 172. Tbe expres- 
sion putra poutradikrame is a term of art to oonfer an absolute interest, Bipradas 
Gone mi v. Sadan Chandra , 66 Cal, 790 = A.I.R. 1929 Cal. 801. 

Poutradikrame : — This word is rarely used in Bengali documents to indicate 
a succession in male line, Bipradas Gosicami v. Sadhan Chandra , 66 Cal. 790 - * 
A.I.R. 1929 Cal. 801. 

Ufctaradhlkari ; Wads Means au heir, who comes into existence on the 
death of tbe ancestor, Guru Das Roy v. Bhupendra Nath , 48 C.W.N 141. 
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Non-Bengali Words The use of ths words, "malik kamil” in relstion to a 
manager ' muntazimkar ’ of a will to whom no interest has been given will not 
make him an owner of the property, absolute or limited, Thakurji Mahraj v. Raj 
Indra Prasad, 1940 O.W.N. 1303- A.l.R, 1941 Oudb, 106-192 LO. 86. Where in 
one portion of a will, the testator used the expression "Anlad narina" and in 
another portion the word “aulad," alone, the word aulad is to be taken to mean 
both male and female issue, and this is also the ordinary meaning of the term. 
Bhaiya Ajudhia Bak&h v. Muna Kuar t A.l.R. 1926 Oudb, 467*96 I.O. 786. The 
word “imlak” means property, and comes of the same root as "malik, *' Jagdeo Singh 
v. Deputy Commissioner, Pntabgarh , 2 Luck, 607 "18 O.L.J. 762“ A. I B. 1926 Oudb, 
431 "96 I.O. 47. As to the meaning of Telugu words* "KaRgina** and "Bantanam , 
see Kannamma v. Mackamm i, 1 927 M.W.N 909-A.I.R. 1928 Mad. 297 "107 1.0. 
497. 4 Kftrta” in Telugu wills meanB an heir, Venkata Krishnayya v. Vanreddi 
Madamma, A.l.R. 1928 Mad. 926 « 112 I.O. 226. The use of the word “malik" may 
not often lead to the creation of an absolute estate, hut serve to give rise to ft lif«“ 
estate only, Swami Dayal v Rimadhar, 8 O. W.N. 666 " A.T.K. 1931 Oudh, 866 ■*134 
1 C. 866. Of. Abadi Began v. Mahomed Khalil Khan , 6 Luck. 282 -7 O.W N. 1010- 
A.I.R. 1930 Oudh, 48 L " 132 I.O. 763. "Naslan bad naslan' means generation 
after generation, Ibid . A bequest to wife and daughter making them mak kawil 
(full owners) without any concern with any of the relatives gives them a full and 
unqualified estate, Sluvdnyal v. R imeshwar A.J .H 1927 Nag 868 "99 I.C. 626. 
The expression "Aan santhatbi'’ means male issue and not male descendants, Crvz 
v. Nagiah Nadu, 65 M L J. 683 As to the meaning of the terms, "riyasat \ waris" 
and "janashin." see Jagdeo Singh v. Deputy Commissioner, Partabgorh , 2 Luck. 
607 “A I.R. 1926 Oudh, 431 -97 1 0.47. The expression, "Kabmtca Taiaruff 
Mahkana ' means possesion and enjoyment as an owner, Mahomed Alt Khan v. 
NisarAli Khan, 1 Luck. 0 692«A.T.R. 1928 Oudh, 67-109 I C. 835. 

Money : — Vide , Administrator -General v. White, IS Msd. 379 ; Re Mann, 
(1912) 1 Oh. 388 ; Re Skill en Charles, (1916)1 Ch. 518; Partanm v Ghanb Das . 
6 A L J. 708, The word 'money'' is a more comprehensive term than 'cash’. It 
is a term of elastio connotation and will receive a wider or more restiictcd 
construction according to the context in which it occurs and in the light of the 
intention of the testator, Surat Chandra v. Charusila Dasi , 56 Cal. 918— A.l.R. 
1928 Cal. 794. The context of a testament may enlarge the meaning of money to 
any point betweeu ready cash and the whole of the personal estate of the testator, 
including securities and investments etc., Taylor v, Ttieedi, (1928) 1 Ch. 78, C.A. 

Devise of ‘‘Widow’s Estate” The trend of Judicial decisions is that a widow's 
estate can be devised* A I.R. 1956 Pat. 467 ; A.l.R. 1963 8.C. 804 ; Nakul Chandra 
v. Khudabnx, 66 0. W.N. 149. This view however does not seem to be correct ; read 
6 Leg. Miso, 94 The incorrect judioial opinion should not be attempted to be 
followed on the basis of stare decisis, beoause the stare decisis here has been on a 
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wrong basis, read Progressive Law. 

75. [Sue. S. 62] For the purpose of determining questions as 
to what person or what property is denotfd by 
inquiries to determine all y W ords used in a will, a Court shall inquire 
or subject of will. into every material fact relating to the peiBOUB 

who claim to be interested under such will, the 
property which is claimed as the subject of disposition, the circums- 
tances of the testator and of his family, and into every fact a 
knowledge of which may conduce to the right application of the 
words which the testator has used. 

Illustrations. 

0 ) A. by his will, bequeaths 1,000 rupees to bis eldest son or to Ijib youngest 
grandchild or to his cousin, Mary. A Court may make inquiry in order to ascertain 
to what person the description in the will applies. 

(ii) A, by his will, leaves to B “my estate called Black Acre.” It may he 
necessary to take evidence in order to ascertain what is the subject-matter of the 
bequest ; that is to say, what estate of the testator's is called Black Acte. 

(ili) A, by bis will, leaves to B “the estate which I pm chased of C.” It may 
he necessary to take evidence in order to ascertain what estate the testator 
purchased of C. 

N B — This section applies to Hindus Ac. ; but in applying to them, tbs 
words, son, child Ac. are to he taken to include an adopted son, child or Ac., Bee 
Sob. Ill, Restriction No. 5 ; also at p Si) ante. 

Inquiry as to Object or Subject-matter : — This section anthoiises the Court to 
hold enquiries in order to determine as tn whht person (l e. the object of the will) or 
what property (i.e. the subject-matter of the will) is denoted by the words 
used in the will and may enquire into every material fact relating to the person or 
the property, or the circumstances of the testator or of his family, or any other fact 
necessary to determine the exact meaning of the testator, Garth v Meyiteh , 1 Bro, 
C.O. 30 ; Be Brahe, 6 P. A D. 217 ; Be Taylor, 34 C D. 265. Cf. Be Harrison, (1S94) 
l Ch 651. The Conn has a right to ascertain all the facts which were known to 
the testator at the time be made his will, and thus to place itself in the testator’s 
position in order to ascertain the beaiing and application of the language be uses. 
Charier v. Charter , L*R. 7 111 . A I. Ap. 364 (877) ; Whttefield v Longdote, L. R. ] Ch. 
I). 61. In abort, as the Judicial Committee have observed, the Court is entitled to 
put itself into the testator's arm-chair, Bajendra Ftciad v. Gopal Piosad Sen, 
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67I.A. 996-10 Pftfc 187-62 O.L.J. 287-84 C.W.N. 1161-69 M.L.J. 616-1981 
M.W.N. 189-7 O.W N. 1062-1)2 Bora. L.R. 1688-1980 A, L.J. 1184-A.IR. 3980 
P.C. 242 — 127 1.0. 743 (P.C.). Every testator is in an environment with reference 
to whiob he acts, but which he seldom describes fully in his will, and sometimes 
alludes to but slightly* vide Tarachurns case, infra • Bhaghati v. Bholanatk 
Thakoor , 2 l.A. 266. As to the Court’s power to enquire into the surrounding 
oircumstanoes, see Sonrjeemoney v Denobundho , 6 M. l.A. 266; Cf. Tarachuin v. 
Suresh, 16 l.A. 166 : 17 Cal. 122 ; Faiz if. Khan v. M. S. Khan, 26 l.A, 77 : 26 
Cal. 816 ; Bisscnath v. Bamasoondery , 12 M.l.A. 41. ‘ The first and most obvious 

mode of doing this is to read his will as he has written it, and oollect his intention 
from his words. But as his words refer to facts and circumstances respecting his 
property and family and others whom he names and desciibes in bis will, it is 
evident that the meaning and application of bis words cannot he ascertained 
without evidence of all those facts and circumstances, Hiuccks v. Hiscccks , 9 L.J. 
Ex. 27. On the same point, see also the following cases, Pryor v. Peire, (1894) 2 Ch. 
11 ; Kills i mbs v. Khensabi, 18 LAV. 667 (P C ). Venlratanat asimha v. Paithasarathy, 
41 l.A. 61: 37 Mad. 199; Bhuggobutty v. Gcoroo Prtmnno . 26 Cal. 112 ; Sht r 
Bahadur v. Ganga Bak*h, 41 1 A. 1 : 35 All. 101 ; Dhanapala v. Anantha , 24 M.L.J. 
418 : IS f.O. 973 ; If art v Bart , 16 Ch. D. 670 ; Crooke v. Etll L.R. 6 Ch. 311. 

The power of controlling the disposition of property from the giave is a great 
privilege and in order to give effect to it, it is uecessai y to know exactly in favour 
of which ascertained nr ascertainable persons (or objects) the disposition has 
been made, Attorney -Genei al of Newztaland v. Newzealand Insurance Co. Ltd.* 41 
UAV.N. 821 -(1937)3 M L J. 68 - 1937 M.W.N. 396- A.I.R. 3937 P.C. 8-166 1.0. 
H33 (P.C.). It may be incidentally pointed out here that a valid dedication of 
property by will to the family idol can lie made, Chtiog Alt Saihar v. Rhajeh 
Rahibullah , 63 C L.J. 421 « A. l it. 1931 Cal. 782-134 LG. 811. 

Evidence for such Enquiry : -Extrinsic evidence is admissible to enable the 
Court to ascertain the ibject or the suljeot-tnatter of the will, Stringer v. Gardiner* 
27 Beav. 87 ; the effect of such evidence is not to add to or vary what the testator 
has said, but to ascertain his meaning, Higgins v. Dawson, (1902) A C. 2 ; Re 
Grainger, f 1900) 2 Oh. 766; Re Glassington , (1906) 2 Cb. 806; Parol evidence of 
intention is admissible only to determine what person or thing was referred to by 
the testator, see Indat Kunwar v. Juipal Kunwar , 15 LA. 127 : 16 Cal. 725 ; Cf. 
Bayabai v. Haridas, 40 Bom. 1 : 17 Bom. L.R. 115; 27 I. 0. 946; Pannakhal 
Ayyaphan v. Eh char, (1917) M.W.N. 646 : 41 I.O. 666. (F.B.). Ibe meaning of 
the testator should be ascertained from the words he has used, of course, in the 
light of the surrounding circumstances, Pranhisto v. Bamasoondeiy , 12 M 1 A. 41. 
Q1. Shamtul Huda v. Sebakram, 2 LA. 7: H B L.R. 226; Abbot v. Mtddhton . 7 
HL 0.68(114); Sulochana v JagaUarini, 80 O.LJ. 61(66). But where words 
are clear, evidence of extraueous faofcs is inadmissible, Pestcnjt v. Framjt , 12 Bom. 
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L.B. 863 : 8 1,0. 180 ; oorapare Lakshmibai v, Oanpat , 4 B H.G.R. 160 : 6 B.H.G.B, 
128 ; Qangabai v . Thavar , 1 B.tl.C. 71 ; consideration of improbability may help in 
arriving at a right consideration as to the faots meant bv the testator, Kuleambi 
t. Ehensabai, 13 L.W. 667, (P.0.) ; Parol evidence is admissible only to render the 

_ „ , meaning of the testator intelligible, Glaesingtons esse, supra : 

Parol Evidence 

Be Raynor, (1904) 1 Ch. 1 87 ; or to olear op an uncertainty 
or an ambiguity, Pestonjt's case, supra. ]n the case o I a word of an accepted 

meaning, evidence may not be adduced to show that the testator used it in a 

different sense, Millard v. Bailey , L R. 1 Eq. 378. Thus, evidence cannot be given 
to show that the testator meant by the term, “seoond cousin'' the children of first 
cousin. Brntham v. Wilson, 17 Ch. D. 262. In a gift to "my nephews and nieces," 
the fnot that the testator had none of his own is relevant to show that he refered 
to those through his wife, Sherroll v. Mountford , LR, 8 Ch. 928. Evidence was 
admitted to show that the testator meant by the word "childien" his wife's children, 
Be Dealcin Starkey v. Eyres (1894) 3 Ch. 666. vide also Dee v, Allen, 12 A. k E. 461. 

Likewise, evidence is admissible to show what property is referred to in the will, 

Whitfield v. Longdate, 1 Ch. D. 61. Or in other words, evidence is admissible to 
show what property anawers the description given in the will, Cattle v. Fox, LR. 
11 Eq 642 ; evidence msy be arlduoed to show that the testator was in the hn bit 
of oalling particular persons or properties by particular names, Lee v. Fain, 4 
Hare. 261 ; Webber v. Corfott, L.R. 16 Eq. 516 ; or to show that he called a man 
by a nick-name, Beaumont v. Fell, 2 P. Wm. 141 ; see also Price v. Pace, 4 Vea. 680. 
Evidenoe of statements made at the time of the execution of a will cannot be 
admitted for the purpose of varying its terms, Gcvind v. C hint am an, A.].R, 1928 
Nag. 65-105 I.C. 840. 

Corporations as legatees Corporations may be beneficiaries under a will just 
as they can be executors of a will [vide notes under the heading, ‘‘Corporationa’* 
under sec. 222. port I. A charitable and legal institution mainly for lawful objects, 
but including within its scope objectionable matters Buch as making exuberant and 
fiery speeohea cannot be regarded as having been incorporated for unlawful object* 
so as to be incompetent to take under a will, Universal Negro Improvement Associa- 
tion v. Ann Rebecca Morter , A.I.K. 1928 V C. 119-116 I.C. 737 (P.C.). 

Idols as legatees : — Pee dura g Ah Sarkar v. Khajeh Habibullah , 63 C.L.J. 
421“ A. I. B. 1931 Cai. 782-134 I.C. 811, at p. 149, ante. As to whether a gift is 
to the idol subject to a charge in favour of the hens or it is to the heirs subject to 
a charge for the expenses of the idol, see Krtshnaswami Sastrigal v, Avcyambat 
Ammal. A.I.B. 1933 Mad. 204 « 142 I C. 721. 

Trustees as Legatees When a bequest is made in favour of a trustee for the 
benefit of some religious or oharitable objects, the trustee virtually becomes the 
legatee, and he hold* the property for the benefit of the named object. Tha truitee 
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of a religious or charitable trust has no power to make any alienation of the 
trust property except when suoh alienation becomes necessary in the interests of 
the trust. Any alienation which is not justified by real necessity or by reasonably 
aooredited necessity for the por poses of the tiust, is void, and in the osse if public 
trusts, religious or charitable, even the trustee who alienates can bring a suit for 
the recovery of the property and he is not personally eBtopped from doing so. 
sec. 64 of the Trusts Act. not applying to the case, Sivattcami Aiyar v. Thtrumeii 
• Chettiar . 67 M.L.J. 219-A.I.R. 1930 Mad. 406-118 I.C. 499. 

76 . [Sue. S. 63] Where the words used in a will to designate 
or describe a legatee or a clasB of legatees 
cdpt^of obje™\ BdGB sufficiently show what is meant, an error in the 
name or description shall not prevent the legacy 
from taking effect. 

(2) A mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee 
may be corrected by the name. 


Illustrations. 

(i) A bequeaths a legacy to ‘‘Thomas, the second son of my brother John,” 
The testator has an only brother named John, who has no son named Ihcmae, but 
has a seoond son whose name is William. William will have the legacy. [See 
Stockdale v- Buihby, 19 Vet, 381, Mostyn v. Mostyn , 17 B®av. 828.) 

(ii) A bequeaths a legacy "to Thomas, the second son of my brother John." 
The testator has an only brother, named John, whose first son is named Thomas, 
and whose seoond son is named William. Thomas will have the legaoy. [Bse 
Newbolt v. Price, 14 Sim. 354 ; Oillet v, Gane t L.R, 10 Eq. 29 ; Be Munn’s Trusts , 
LR. 19 Eq, 331] 

(iii) The testator bequeaths his property "to A and 6, the legitimate children 
ofC. M C has no legitimate child, but has two illegitimate children. A and B. The 
bequest to A and B takes effect, although they are illegitimate. [See Standen 
v, Standen , 2 Ves 689.] 

liv) The testator gives his residuary estate to be divided among "my seven 
children*' and, proceeding to enumerate them, mentions six names only. This 
omission will not prevent the seventh child from taking a share with the 
others. 
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(?) The testator, having six grandchildren, makes a bequest to “my six 
grandchildren” and, proceeding to mention them by their Christian names, men* 
tions one twice over omitting another altogether. The one whose name is not 
mentioned will take a share with the others. See Garth v. Meyrtck , 1 Bro. 
0 . 0 . 33 . 


(vi) The testator bequeathB '1,000 rupees to each of the three children of 
A/' At the date of the will A has four children. Each of these four ohildren 
will , if he survives the testator, receive a legacy of 1,000 rupees. 

N. B — This seotiou applies to Hindus <fco. ; but in applying to them the 
words, son, obi Id &o. ara to be taken to inolude an adopted son, child &o.» see 
boh. Ill, Restriction Mo. 6 ; also at p. 89, ante. 


Misnomer or Misdescription of Object : — When the words UBed in a will to 
designate or describe a legate or a class of legatees dearly show who or what is 
meant, an error in the name or description shall not render the legacy inoperative. 
This mistake as to name may be oorreoted by the description and the error in the 
description by name. The illustrations appended to the section will make the point 
clear. Thus, a gift was made to Glare Hannah, the wife of A. As wife was named 
Hannah only, and his daughter was named Glare Hannah, 
tionshfp* 0n ^ who was infant. The name being rectified by the description, 

the Court allowed the gift to the wife, Adam v. Jones, 9 Hare 
485. Likewise a bequst was made t o K for life, and after his death to his wife 
L&hta ; Letita was not a married wife of K ; nevertheless the bequest to Letita 
took effeat, Anderson v. Ueilchy, (190*2) l Ch, 936; Compare illtis (iii). Again a 
property was bequeathed to one H. and on his death to his adopted son K ; but K 


being S's daughter s son, could not he legally adopted ; the gift to X nevertheless 
took effect, Mnrari Lai v. Kundan Lai, 31 All. 839 ; Lalta Fiosad v. Salty Bam, 81 
All. 6 ; Lali v. Murlidhar , 28 All. 488 : 24 All. 195 ; 10 C*W.N. 780 : 3 G.L.J. 694 ; 
JJira Naikin v. llulha Natlcin , 37 Bom. 116 ; Biretwar Mukherpi v, Ardha Chandia 
19 I. A, 101 : 19 Gal. 452 ; Surendra v. Dam % 19 I A. 102 : 19 Cal. 815 ; Be BUdes 
Trust, (1904) 1 [r. K. 98 ; Bingo Balaji v Mndtveppa, 23 Bom. 296: Frobodh v. 
Harish, infra. Also see the decided oases (mentioned along with the illustrations) 
from which the illustrations have been taken Again a bequest was made to X.* 
the testator s Onrasa son, but the testator^ son X was not his Ourosa son ; 


still the bequest to "X'* wca uphold, Venkata Surya v. Court of Wards, 26 l.A. 83 : 
22 Mad 381: 3C.WN. 415 V C. (on appeal from 20 Mad. 167); Snbbarayer v . 
S'tbbammil, 27 l.A. 162 : 24 Mad. 214 : 4 G.W N. 805 (P.C.). See also Be Jameson 
(1908) 2 Cln 111 ; Be Brocket, (1908) 1 Ch. 186. A bequest to testator's wife, 8„ 

living at the date of the will, will not enuie for the benefit of a second wife whom 

the testator since married after the death of his foimer wife. S f Lakshin t 
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Narasamma v Ammanna Siddhanti, 71 M.L J. 84=6-1986 M.W.N. 902- A. I R. 1987 

Mad. 26 s3 168 I.O. 247. Thufc is to, say, the description is 

Description limited to .. , , 4l , . , - . t , 

the persona deMjnata. limited to the persona designata , and does not extend to 

any other person who may happen to answer the description. 

Thus, a gift to a chela co-nomine does not extend to another chela who comes in 

after the demise of tho designated chela by virtue of a power of appointment 

exeroised by the testator s widow according to his directions, Kartar Singh v. Dayal 

Das, l.L.R. (1939) Kar. (P.C.) 860-48 C\V N 1037-42 Bom. L.R. 1 -1989 A.L.J. 

809-1939 O.VV.N. 634- A. IK. 1939 PC. 201-182 LC. 768 (P.C.). In the 

converse position, if the description of the persona designata turns out to be a 

misdescription, the petsena designata will not fail to take on that Bccount. r lhua, 

a gift to a person named as an adopted son will not fail if the adoption is found to 

be invalid, Navnneethn Krishna v. Collector of Tinnevelly , 69 M.LJ. 682 — 1986 

M.W.N. 1001- A. l.R. 1986 Mad. 1017-160 J.C. 647, or is not effected at all, 

Bhimxya v. Krishtagowda, 30 Bom. L.R, 908-113 I 0 261. A difficulty may arise 

when both the name and description are erroneous ; in such a ease the Court will 

see whether it can identify the peisona designate firm the words used in the 

will. Cf. Ryall v. Hannam, 10 Beav. 637. When the bequest is to a class of 

persons but the testator gives a wrong number of the 

Mist’iko as to the persons constituting the class, the bequest takeB effect with 

* ci buting a cla* a. lespect to the correct number and not to the wrong number 

quoted by the testator, vide i 11 us. (iv ) ; olso Garvey v. 

Hihhert, 19 Ves. 125 ; Neuman v. Piercey, 4 Ch. D. 41, hut see Glanville v. 

Glanville , 83 Beav. 30 i; where a bequest is made with reference to a particular 

character, it will take effect if the peisona designata can be 

identified notwithstanding the fact that the character given 

by the testator is wrong, Anderson v. Berkely , (1902) 1 Ch, 936 ; Re Boddington, 

L,K. 22 Ch. I). 697 ; Re Wagstaff, (1907) 2 Ch 35. Casts of this kind when the 

description is given by relationship have been dealt with above, vtde 9 Hare 486 : 

(1902) 1 Ch 93C : 31 All 5 & 389 : 28 All. 488 : 37 Bom. 116, all surra But when 

the attributed oba) acter or the Alleged relationship is made a condition precedent, 

failure to answer the description is fatal, Karamhi Madhowji v. Kaisandas , 23 Bom. 

271. P.C. ; Appuv. Kuppanammal, 16 Mad 866; Surendia v. Doorga Socndery , 19 

Cal. 613, P.C. ; Prohodh Lai v. Harish Chunder , 9 C.W.N. 809 ; Fanmdrn v. 

Rajenoar, 11 Cal. 463, P.C. ; Khub Singh v. Ramji, 41 Cal. 666 ; thus, a gift made 

co a spinister during her widowhood, will fail as the period for which the provision 

was made could not possibly exist, Gale v. Gale, { 1941)1 All. E.R, 829 (Ch. D.). 

But when the character is not a condition precedent, but a mere description, the 

bequest takes effect the moment the designated person is identified ; thus, where a 

bequest is made to A, and A is described as the peison who will perfoim certain 

sere monies. The bequest takes effeot notwithstanding the fact that A dors not 

perform the ceremonies or performs them ineffectually. Nidhccmcni v. Scicda, 8 

I.A. 263 : 26 Wii. 91 ; Rango Bitaji v. Mudiyeypa , 23 Bom. 296 ; Motilal v, Ram 

20 


Described by character 
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Ehelawan, 72 1.0. 400* The whole key-note of this section is that the language o! 
the will must show sufficiently who are meant by the description. So, a difficulty 
may arise when a number of people answer the description aDd it is not known who 
are definitely intended. Cf. Stringer v, Gardiner, 27 Beav. 26 ; Be Ingles, Trust, 
11 Eq. 678. Where two persons answer a description, and one of (hem possesses 
the specified name as well, the bequest follows the name, Dooley v. Mahon, L R. 11 
Eq. 299 ; Be Lyons Trust , 48 L-J. Ch. 246. 

A legatee may sometimes be described in such a way that the language of the 
description may involve a motive for the gift and in such a case, a question arises 
whether the failure of the description will imply the failure of the motive invalida- 
ting the gift or the defective description will be ignored bo long as the persona 
dssignata can be identified. Thus, where a gift was made to a donee and bia status 
wag described as an adopted son, the Court held it to be a mere description and not 
the motive for the bequeBt with the result that the bequest would take effect even 
if the adoption be proved to be invalid. Ail Bahadur Khan v. Hafiz Samtullah, 11 
0. W.N. 346 - A.I R. 1984 Oudh, 137 - 148 1.0. 692. 

77 . [Sue. S. 64] Where any woid material to the full 
expression of the meaning has been omitted, it 
sapped. may be supplied by the context. 

Illustration. 

The teetator gives a legaoy of “five hundred" to bis daughter A and a legacy 
of ''five hundred rupees" to his daughter B. A totll take a legacy of five hundred 
rupees. 

N. B. — This seotion is applicable to the Hindus &o. 

Omission Supplied by Context : — This section enables the Court to restore any 
word or limitation, omitted through inadvertanoe, or through want of skill and so 
forth, by reference to the general meaning or tenor of the will or its context. Cf. 
(1966) 2 All. E.B. 630 But no omission oan be supplied under this seotion unleee 
the lima ie warranted by the context or the general sebtroe of the will, Abbot v. 
Middleton , 7 H.L.C. 68; Sutcliffe v. Sutcliffe, (1967) 2 All. Kit. 467. The power 
conferred by this seotion should he sparingly aDd oouticusly used, lest the Court 
should introduce into the will a meaning which was never intended by the 
testator, Ibid. Read also Oruz v. Nagiah Naidn , 66 M L.J. 688. Consequently, 
no words can be etrpplied on a mere conjectural hypothesis of the testators Inten- 
tion, Scale v. Rawlins, (1892) A 0. 342 ; Clayton v. Qlengell, l Dr. & W. 1(41) ; 
Oopal Krishna v. Ramnath, 6 Bom. L.B. 729. It muet be justified by the general 
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scheme of dispositions in the will. Swaminatha Pillai v. Durai Swami , A.I.R. 
1927 Mad. 681 - 101 l.C. 82, It it an essential condition to the application of the 
section that the omitted word is material to the full expression of the meaning of tbe 
testator. It must be shown that the testator has meant so. but his words have 
failed, Towns v. Wentworth , 11 Moo. P.C. 626 ; Mellor v. Daintree , (1886) 33 Ch. D. 
198, Cf. Abbot's oose supra. Thus, a gift was made to A and B, and if either died 
before 21 and without issue, bis share was to go to the survivor ; but in tbe event of 
both dying without issue, then over. Tbe Court supplied the words "under 21" 
before the last without issue," Kirkpatrick v. Knkpatnck , 13 Vea. 476. t*o in 
Taia Churn v. Suresh Chandra , 16 I. A. 106 : 17 Cal. 122 ; tbe wordB, "if my minor 
son dies were held to mean "dies before attaining full age". For other oases on 
the point, see Mooktondo Lai v. Ganesh Chunder, 1 Cal. 104, Narayan Last v. 
Administrator -General, 21 Cal. 683 ; Sweeting v. Pndeaux , L. R. 2 Cb. L>. 413 ; 
Re Redferm , L. R. 6 Ch. D. 133 ; Re Daniel s Settlement, L. R. 1 Ch. I). 376 ; 
Greenwjod v. Greenwood, L R. 6 Ch. D. 964. For the supply of an omission caused 
by the copyist's slip, see Phillips v. Rail, (1906) 64 W.R. (Eng.), 617. For rectifica- 
tion of an obvious clerical error, see Re Norther Estate : Sail v Pym, L.R. 28 Ch, D. 
163 ; Cf. Sweeltng v. Prtdeaux, L.K, 2 Ch. 413 ; for an accidental omission, see Re 
Rexdfe.n, (1877) 6 Ch. D. 133, supra. For transposition and change of words, Bee 
Wingfield v. Wingfield, (187819 Ch. D. 668; Doe v. Wilkinson, 2 T.R. 228; no 
chauge will be allowed to defeat a vested interest, Day v. Day , Kay, 703. For an 
appreciation of the principle of this seotion, the following English oases may be 
consulted,— (1966) 2 All. E.R. 22 and (1965) 2 All. E.K. 316. 

78. [Sac. S. 65] If the thing which the testator intended to 
bequeath can be sufficiently identified from the 
Ruction of or ro noons description of it given in the will, but some parts 
turn of subject. of the description do not apply, such parts of the 

description shall be rejected as erroneous, and the 
bequest shall take effect. 


Illustrations. 

(1) A bequeaths to B "my marsh-lands lying in L and in the oooupation 
of X”. The testator had marsh-lands lying in L but had no marsh-lands in 
the oooupation of X. Tbe words "in the occupation of X" shall be rejected 
as erroneous and the marsh-lands of the testator lying in L will pass by the 
bequest 

(ii) The testator bequeaths to A "my zatnindari of Rampur. * He had an 
estate at Rampur but it was a taluq and not a aaraindari. The taluq passes by 
this bequest. 
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General Notes : — This section is applicable to the Hindus sto. It embodies 
the Latin maxim Faleo demonstrate non noeet (6 T. R. 676) — a false description 
does not vitiate a dooument (Of. 4 Each. 604). There is an important limit to the 
application of this maxim, viz* non accipi debent verba in demonstrationim falsam 
qua* competunt in ImiMionem veram (Bao. Max. Reg. 5).— Words which agree in a 
true meaning ought not to be received in a false sense. It means that if it stand 
doubtful upon the words, whether they import a false reference or demonstration, 
or whether they be words of restraint that limit the generality of the former words, 
the law will never intend error or falsehood. (See Latin for Lawyers, p. 208). 
N. B — This limitation has been embodied in seo. 79 infra . The scope of the sec- 
tion is not to authorise the Court to enlarge the description beyond the bounds of 
its actual ocnnotation. Thus, where a bequest is made of the personal effects in 
the testator's room, the Court will not enlarge the scope of the bequest, so as tc 
include the pass books and promissory notes in the testator's drawer in the room, 
Kenneth De Sola v. Either Phillips, 67 M.L.J. 241 - 1934 A.L.J, 691 — A I R. 1984 
P.O. 125-160 l.O. 226 (P.C.). 

Erroneous Description of Subject-matter .-—This section lays down that if the 
subject-matter of a bequest can be sufficiently identified from the description given 
by the testator, the bequest will not fail, simply beoause some particulars of the 
description are erroneous. The erroneous part of the description will be 
rejected and the bequest given effect to, Anderson v. Barkley , (1902) 1 Cb. 936, or 
in other words, a false description by itself will not vitiate a legacy, Schools v, 
Stiebet, 6 Sim., 1. So it has been held that the devise of one kind of property 
accurately described did not pass shares which weie not mentioned in the will, 
Tnhha v. Mathura Pun, 33 All., 66. The characteristic of cases within this rule 
is that the description eo far as it is false applies to no subject at all ; and so far as 
it is true applies to one only, see Morrell v. Fishery 4 Kxch. 691 (604) ; 
Whitefield v. Ling date, 1 Cb. I). 64 ; a property not answering the specified descrip, 
tion will not pass by the devise, Homer v. Homer, LK, 8 Ch. D* 768; aleo 
Morrel v. Ftsher , supra. When there is no property answering the description 
given in the will, the bequest altogether fails, Baibtr v. TVad, L.R. 4 Ch. D. 886. 
Uf. S inlay a v Savitrt , 4 Bom, L.R. 871. This section appllies only where the false 
particulars are merely surplusage and the property is capable of being identified 
without such surplusage, Of- Webber v. Stanley , 33 L.J.C.P. 217 ; Dawes v. Miller , 
(1908) 1 Ch. 186 ; Be Milner Gibson , (1924) 1 Ch. 466 ; the essenoe of the eection is 
that there sbouid be several particulars, some true and some false, and the true ones 
describe the property with certainty, Cowen v, Truefitt Ld. t (1899) 2 Cb. 809 : 68 
L.J. Ch, 568. For instance, the testator owns a propeity called "Black Acre’* ; it 
ia in taluk "A", but the testator describes it as being in taluk A and B. Here the 
incorrect surplusage will be rejeoted. Blaque v. Gold t 4 Cro« Car. 447. Where the 
testator owned 2 Kanie of land, but devised only one Kani, the devisee will have 
the option to select any particular Kani, out of the two, Naroyansami v, Pertath * 
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ambi, 18 ad. 460. If fche particulars of property subsequently enumerated in a 
will are not exhaustive of everything included in an earlier description, they will 
not have the slfeofc of limiting the earlier comprehensive and generio description. 
Elizabeth M . Toomey v. Bhupendra Nath Bose, 7 Bat. 620-A.I.K. 1928 Pat. 3U-111 
I.O. 67. As to whether a will be taken to cover the properties acquired 
Binoe the date of the will, sae Lakshmi Narutammi v. Ammanna Stddhanti, 71 M L J. 
846 « 1936 M.W.N. 902- A.I.R. 1937 Mad. 26-168 LC. 247. 

Evidence admissible to show mistake , in description Under this section 
evidence oan be adduced to show what was exaotly the subject ‘Walter of the devise, 
Re Jamison King IVinn, (1908) 2 Cb, 111. But thia oerfcamly does not mean 
that evidence oan be adduced to show that while the testator referred to ore pro- 
perty, he meant another. Where an estate is devised by reference to the name of 
thB mouja, evidenoe is admissible to show that lands beyond the specified movja 
are within the estate, Of. Doe v. Earl of Jersey, 3 B. & 0. 870 ; in faot, evidence 
oan be gone into in determining all questions as to situation, extent, mode of 
acquisition and possession of the subject-matter of the devise, Doe v. Maitm, 
4 B. & A.D. 771 ; Castle v. Fox, L.tt. 11 Kq, 542. 


79 . [Sac. S, 66] If a will meutious several circumstances 
as descriptive of the thing which the testator 
STJvmIKSm intends to bequeath, and there is any property of 
aa erroneous. his in respect of which all those circumstances 

exist, the bequest shall be considered as limited to 
such property, and it shall not be lawful to reject any part of the 
description as erroneous, beoause the testator had other property to 
which suoh part of the description does not apply. 

Explanation .— In judging whether a case falls within the 
meaning of this section, any words which would be liable to rejection 
under section 78 shall be deemed to have been struck out of 
the will. 


Illustrations. 

(i) A bequeaths to B "my marsh-lands lying in L, and in the occupation of 
X". The teitator had marih-laods lying in L, some of which were in the occupa- 
tion of X, and some not in the occupation of X 3 be bequest will be considered 
as limitad to suoh of the testator’s marsh-lands lying in L as wars in the occupa- 
tion of X- [See Morrell v, Fisher, 4 Eiob. 691. J 

(il) A bequeaths to B "my marsh-lands lying in L and in the occupation of 
X, eompriaing 1,000 bighaa of landa." The testator had marih'lands lying in L 
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some of whioh were in the occupation of X and tome not in the occupation of X. 
Tbe measurement is wholly inapplicable to the marsh-lands of either olass, or to 
the whole taken together. The measurement ivill be considered as struck out of 
the will, and such of the testator's marsh-lands lying in L as were in the occupation 
of X shall alone pass by the bequeBi, 

N. B. — This section applies to Hindus etc. It embodies the limitation to the 
maxim on whioh sec. 78 is based. 

Where no Rejection of Description as erroneous : — We have seen that section 
78 authorises rejection of erroneous particulars, but this section puts a limit to tbe 
power of suoh rejection and says that no particulars are to be rejected if it is found 
that a testator has a property which answers suoh particulars of description, and 
the devise will take effect with reference to the latter property ; s ee Mnrell v. 
Fisher. 4 Exch 691 (604) ; the explanation adds that the greatest number of parti- 
culars for which application is found should be ascertained after ?ejection of the 
false particulars under sec. 7b,awj,ra. r Ihe devise takes effect with respeot to that 
property whioh best answers the description. Thus, a testator devised all his 
oopyhold estates situate at X which he became entitled to on the decease of his father : 
It transpired that the testator came into possession of two copyhold estates after his 
father’s death. One he inherited from bis father, and the other one be got by sur- 
render from his father while alive, though its possession was with his father till 
his death. Therefore, the inherited property was the only property to which be 
became entitled on the decease of his father, and the devise was operative only 
with respect to that property, Doe d. By all v. Btll, 8 T E. 379. Cf. Pullin v. 
Pullin, 3 Bing 47. Again, where the testator devised only pathis, the shumilat 
pathis appertaining thereto were held not to pass therewith, Tidsha v. Mathurayuri, 
33 All. 66. For a similar reason, a devise of lnnds at A hut in occupation of B, will 
not include lands at A, but in the occupation of C. see Homer v. Homer, 

8 Oh. D. 758. 


Evidence As to the admissibility of extrinsic evidence, vide notes at pp. 149 
and 157, the principle being the same, namely, that evidence is admissible to make 
the subject-matter certain or definite with reference to the testator's meaning as 
appearing in his language and not with reference to his intentions ; and that is the 
reason why the property answering the description is selected and evidence is shut 
to show that tbe testator intended to bequeath the other propeity, 


80 . [Sue. 

Extrinsic evidence 
admissible in cases nt 
latent ainbiguitfcy. 


S. 67] Where the words of a will are unambiguous, 
but it is found by extrinsic evidence that they 
admit of applications, one only of which can have 
been intended by the testator, extrinsic evidence 
may be taken to show which of these applications 
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Illustrations . 

(i) A mao, having two cousins of the name of Mary, bequeaths a sum 
of money to “ray cousin Mary.‘‘ It appears that there are two persons, each 
answering the description in the will. That description, therefore, admits of two 
applications, only one of which can have been intended by the testator, Evidence is 
admissible to show which of the two applications was intended. \bteDoev, 
Eiscocks , 5 M. A W. 363 ; Grant v. Grant , L.R. 3 C.P. 727 ; Fleming v. Fleming , 1 
H AO, 242], 

(ii) A, by his will, leaves to B "my estate called Sultanpur Khur4.‘ It turns 
out that he had two estates called Sultaupur Khurd. Evidence is admissible to 
show which estate was intended. 

N. B . — The seotion applies to Hindus etc. 


Extrinsic Evidence of intention in ease of latent A mbiguity : — Where the terms 
of a will are dear and unambiguous, and apply to different subject-matters, of whir h 
only one is intended by the testator, extrinsic evideooe can be let in to show which 
particular matter was intended by the testator. Helhy v. Helhy , (1502) 2 Ch. 866. 
Cf. (1955) 3 All. E. R. 691 [the case of philatelist’s gift of his collection of stamps], 
Where there is no ambiguity or obscurity there is no reason for the application of 
the dootrine that it is better to effectuate than to destroy the intention, Snresh 
Chandra v. Lalit Mohan, 22 O.L.J. 316 ; Dee d . Risocks v. Hisoclcs , 9 L. J. Ex. 
N.8. 27. Where a devise was made to X. son of Gord, and both John Gord and 
George Gord had sons of the name of X, evidence was let in to show whether X. 
son of John Gord or son of George Gord was intendend by the testator. Doe d, 
Gord v. Needs , 2 M. A W. 129 ; Donaldson v. Bamhar, (1897) 1 Ch 76 ; Be Bocket . 


(1908) 1 Ch. 185 ; Be Battle Wrighsan , (1920) 2 Ch. 830 Cf. Stringer v. Gardiner , 
27 Beav 86 : 28 L J Ch. 768 External evidence is admissible only where the 
description is applioale to two things or two persons, Be Taylor , L.R. 34 Cb. D. 
255 ; Liadon v. Ingrain, (1904) 2 Ch. 66 ; (1968) 1 W.L.R. 422 ; in Henderson v. 
Henderson, (1905) Ir. R. 868, evidence was admitted to show which of the two 
grandsons was intended by the testator. Cf. Be Vaughan , 6 CW.N. cclxxvi ; 
where a bequest was made to the Maharani Shaheha, evidence was let in to show 
that the term applied to the elder of the two RaneeB, Indra Eunwar v. Jaipal 
Ku war, 15 I.A. 127 : 16 Cal, 726, P.C. As to how far and when the attendant 
circumstances of a will oan legitimately be considered, see Belyea v. Melride , 


Relevancy of surround 
ing oircumHtfinoes 


A.I.R. 1943 P.C. 43 - 207 1,0. 258, P.C. In construing a 
will surrounding circumstances are material only in cases 
where the language of the instrument does not afford of itself 
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a olue to tbs intention of the testator, Basavayya v. Venlcateuan, (1948) 2 
M.L.J, 687-1948 M.W.N. 722-66 L.W. 722-A.I.R. 1944 Mad. 176. 


N. B — The provisions of this seotion may profitably be compared with those 
of seotions, 96,96 and 97 of the Indian Evidence Act (1 of lb72), though they do 
not affeot any of the provisons hereof as to construction of Wills, vide seo. 100 of 
the Ind. Evidence Act. Cf. 6 0. W.N. 729, P.C.» and 6 C.W.N. 606, and Bassonally v. 
Popailal , 37 Bom. 211. 

When no evidence is admissible This seotion has application only where 
two things or two persons answer the description in the will, vide Be Taylors oase, 
supra, and the above. So where the entire description does not apply with equal 
propriety to both the objeots or eubjeots but only applies partly to one and paitly to 
another, extrinsic evidence is not admissible under this section, Hi sicks v. Btsocks p 
6 M. & W. 363 ; Charter v. Charter , 7 H.L. 364. Evidence is not admissible unless 
the ambiguity is latent or there is competition between two persons or two things, 
Be Fish , (1804) 2 Cb 83 ; Olassington v. Ftltitt, (1906) 2 Ch. 306 ; Cf. Be Taffriy, 
(1914) 1 Cb. 373 ; Re Scotland National Society, (1915) 11. L. 29 ; Bam Lcchun v. 
Un'iopoorna t 7 W.K.C.R. 144. The special rule of this section does not affect 
the general rule that oral evidenoe may be allowed to show circumstances, habits 
and the state of the testator's family (including the names of the testator s family) 
on principles of justice, equity and good conscience, Jajiardon v. Narayan , 39 Bom* 
L.K. I151-A.I.K. 1937 Bom. 496- 172 I <J. 401. 

SI. [Sue. S. 08] Where there is an ambiguity or deficiency 
ou the face of a will, no extrinsic evidence ae 
admissible TrfcTeo 'of as to the intentions of the testator shall be 

patent amoigttity or admitted, 
deficiency. 


Illustrations. 

(f) A man has an aunt, Caroline, and a cousin, Mary, and has no aunt, of 
the name of Mary. By his wii he bequeaths 1,000 rupees to "my aunt, Caroline" 
and 1,000 rupees to "my oousin, Mary” and afterwards bequeaths 2,000 rupees to 
“my before-mentioned aunt, Mary." There is no person to whom the description 
given in the will m»D apply, and evidenee is not admissible to show who was meant 
by "my before-menkioned aunt, Mary.” The bequest is therefore void for uncer- 

tainty under aection 89. 

(ii) A 1/9 <j neat he I, (JOT rupees ter 

leaving a blank far the n»atire of the legatee. Evidence i» not admiiaible to alow 
what name the teatator intended to insert. 
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(iii) A. bequeath# to B rupees, or 4, pay 

estate of »» Evidence is not 

admissible to sbow what sum or what estate the testator intended to insert. 

N, B, This section is applicable to Hindus eto. Compare this section with 
seo. 93 of the Ind. Evidence Act, which however does not apply to construction of 
wills, (see. 100 of the said Act). 

No Extrinsic evidence when ambiguity or Deficiency is patent Where there 
is au ambiguity or deficiency on the face of the will, extrinsic evidence of the 
testator’s intention is not admissible, vide Ulus . (i), above; also Be De Rosae, 
( 1 877) 2 P. & D. 66 (68) ; Be Hubbuck's Estate t (1905) P. 129. Bo it has been rnled 
that parol evidence of intention (as distinguished from surrounding facts) is in- 
admissible in the case of patent ambiguities, Bunt v. Hurt , 3 Bro, O.G. 311. 
Of. Stringer v. Gardiner , (1869) 27 Beav. 36. Thus, where a will provided, "My 
executor will retain in hand a sum of Rs, 6,000 out of which he will pay various 
petty sums to some poor people, who have been mentioned to him by me,*' 
it was held that there was a deficie7icy on the/are of the will ns to the objects 
of the bequest and no extrinsic evidence was admissible hb to the intention of tbe 
testator, Administrator •General v. Money , 16 Mad. 448. The word deficiency includes 
cases of blanks, see illustrations (ii) & (iii) ; so where there is a blank «6 to the name 
of the person or the thing, evidence of intention is not admissible to supply tbe 
want, see Edmunds v. Waugh. 4 Drew, 276 (278) ; Hunt v Hurt , supra ; Baylis 
v. Attorney -General. 2 Afck , 239 ; the position will be different when the blank is 
not wholesale, but only partial , or tbe ambiguity is not 
A4,riul Rian*. widespread, but ouly seeming , bo that there are sufficient 
Seeming Ambiguity. materials in the will itself, wbioh interpreted in tbe light of 
surrounding circumstances (established by evidence) will fix 
the identity of the persou or the thing. For instance, when the blank is 
wuh respect to the surname ( Prince v. Page, 4 VeB. 660) ; or when only 
the initials are given, (Abb'.tt v. Massie, 3 Yes. 148) ; or where a bequest 
is made to "aforesaid nephews and nieces" without previously naming them, 
( Campbell v. Boushell , 27 Beav 626 ) ; or "to my grand-daughter" without 
naming her, omissions may be cleared up with the help of evidence. Cf. 

(1906) P. 129, supra ; also Bynbai Sakalkar v. Haridas , 40 Bern., 1 : 17 Bern. L.R. 

115: 27 I.C. 946, When there is a deficiency in the will in the sense that the 
words are illegible and capable of being read in diverse waya, the Court will adopt 
that reading which ia liberal and best accords with the surrounding circumstances, 
Sarada Prosad v. Bamipati, 17 O.VV.N. 319. Where there is no ambiguity or 
deficiency on the face of the will and the intention of tbe testator sufficiently 

appears from its terms, tbe section will not apply and there will be no prohibi- 

tion regarding the admission of oral evidence to show tbe circumstances, habits 
and the state of the testator a family (including the names of the testator's friends) 
31 
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on prinoiples of justice, equity and good oonaoienoe, Janardan t. Narayan, 89 
Bom. L.B. U51-A.I.R. 1987 Bom. 496. 

82. [Sue* S. 69] The meaning of any clause in a will is to 

Meaning of clause to bs J 50 °°M ecte d f rom the entire instrument, and all 
collected from entire its parts are tO be COll8trued with lelbieuce to 
wlU - each other. 


Illustrations. 

\i) The testator gives to B a Bpeoific fund or property at the death of A, and 
by a subsequent clause gives the whole of his property to A. Ihe effect of the 

several clauses taken together is to V68t the specific fund or properly in A for life, 

and after bis deoease in B, it appearing from the bequest to B that the teBtator 
meant to use in a restricted sense the words in which he describes what he 
gives to A. 

(ii) Where a testator having an estate, one part of which is called Black Acre, 
bequeaths tbs whole of bis estate to A, and in another part of his will bequeaths 
Black Acre to B, the latter heqnest is to be read as an exception out of the first 
»s if be had said I give Hlaok Acre to B, and all the rest of my eBtate to A.” 

This section is applicable to Hindus etc. The rules of construction 
oontained in secs. 82 to 87 of the Act have been applied to wills effected by the 
talubdars ofOndh, Ramannj Bhau v. Manruj Ever, 1936 OWN. C8-= A.I.B. 1986 
Oudh. 198-168 I.C 878. It is based on the Latin Maxim Ex ante cedentdus et 
conseqnenttbus fit optima inlet pretatis (2 Tnst 817)— From that whi, h co<s lefore and 
from that whtch follows, is derived the best interpretation, (see Latin for 
Lawyers, Maxim No. 229). 

In re-enaoting tins section, the Legislature haB omitted the last frw words '‘snd 

for this purpose a codicil is to be considered as part of the will" from Ihe old eec- 

tion 69 and has transferred the same to the definition danse on "codieil,'‘ ere 
see. 3 (b), ant*. For the effect of a codicil, see ChuWwn Lai v. Laht jl fohiin, 24 Cal , 
834; 1 O.W.N. 887, PO. (on appeal from 20 Cal.. 906); also J2«min Lindonj. 
Ingram, (1907) A. C 494 ; Deputy Commissioner v. Rani B<jai, 22 C.W.N 806, P.C. ; 
Re Bedtons Trust, 28 C.D 02.1 ; Hartley v. Tribben. 16 Beav , 610 ; Re Bates : 
Seims v. Rates. (1926) 1 Cb. 167 : 94 L J Ch. 190. 

Meaning to bs collected from entire Will :_"Tbe tire mode of construing a 

will ia to onsider it as expressing in all the parts, whether consistent with law or not 
tbs intention of the testator and to determine upon a reading of He uficle will 
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whether, assuming the limitation therein mentioned to take effect, an intereet 
claimed ooder it wet intended under the oiroomeianeee to be conferred.'* Tagore v. 
Tagore, 9 B L.B. 877 : 18 W.H. 668. "livery part of the inatrament ebonld be 
brought into action in order to collect from the whole one uniform and consistent 
eenee," Barton v. Fitzerald, 15 East, 680; McCowan v. Baine, (1891) A.O. 401 
(408); MoCormiok v. Simpso.n (1907) A.O. 494. The intention of the testator 
has to be gathered from the will itself taken ae a whole, 
as ft whole. Annad* Qharan v, Kama Sundari, 6<i O.LJ. 8tt- A.LB. 19 86 

Cal. 406 “ldS f. 0. 882; Bum Bakht v. Peoples' Bank of 
Northern India Ltd,. A. l it. 1942 Lab. 42-199 1.0. 677. Bead the notes under 
the beading, ‘ Intention how gathered" under eeo. SI, pest ; Madhava Boo t. 
Administrator- General of Madras, (1941) 2 M.LJ 677-1941 M.YV.N. 778-A.I.R. 
1942 Mad. 17-201 l.U. 148 ; also A. 1 R. 1964 All. 716. So, it has been said that 
in construing a will, importance should not be attached to isolated expressions, 
but the Court must look to all the clause i of the will, and give efleot to all the 

clauses ignoring none as redundant or oontiadictoiy, Shtb Lakshan v. Ttmngim.B 

C.C.J.20; Ka adar pa Nath v. Jogendra Nath, liiC.LJ 891; Chukkhun Lai's cose, 
supra ; Oheda Lai ?. Gobtn Bam, 30 All., 466 ; Shookmty v. Mu. oh art, 12 l.A. 108 : 
il Cal., 684 ; Wilson v, Oakes, 81 Mad. 288 : Dm Tarim v. Ktuhna Octal, 86 Cal., 
149 (166) ; Key v. Key, 4 DeG.M. & G. 73 (86) ; Kallidae Mulhck v. Konhye Lai, 
11 1. A. 218 ; 11 Oal. 121, P .0. ; Bamlal Mookhetjt v. Secretary of Stale, 8 l.A. 46 : 7 
Cal.. 804 ; Shumsool Hilda v. Shewukram, 2 l.A, 7 (16) : 14 B L R. 126 ; Amirthyan 
v. Ketharamayyaa, 14 Bout. 66 ; Yorke v. Ttrbhuvandas, 19 Bom , 401 ; Administra- 
tor -General v. Whtte, 13 Mad. 379 ; Scmamnduta v. Ganga, 28 Mad. 366 ; Bom v. 
Vtjayaragavalu, 31 Mad. 840; A.I.R. 1964 Mad. 19; Bara Kumau v. Mohim 
Ohandra, 7 C.L.J. 642 ; Qulbajt v. Buetomji, 49 Bom. 478-27 Bern. L.R. 380- 
A.I.R. 1925 Bom 282 ; Kanhaylal v. Eira Bibt, 16 Pat. 161- A.I.R. 1936 Pat. 828- 
163 1.0. 940; belyea v. MeBiide, A.I.R. 1948 P. C. 43-207 I.C. 268 (P. C.) ; 
Sansar Chand v. Durga Dau, IWM A.L.J 1486- A.I.R. 1984 All. 93-149 1.0. 648; 
Krtshnaswami Sastngal v. Avayambal Amtnal, A. I. ft. 1983 Mad. 204 ; Manekji 
Buttomjt v. Nanabhai, 63 Bom. 724-81 Bom. L. ft. 96J-A I ft. 1980 Bom. 88-120 
1.0. 842; Panchu Gopal v. Knnja Behai*. 98 O.L.J. 98-A I.R. 1967 Cal. U0. 
Likewiae. it has been held in England that effeot should be given to every word 
tn the will. Constantine v. Constantine, 6 \ee, 100; Of. 2?e Hunter, (1897) 2 Ch., 
10;> ; or to put it enigmatically, "every atring ought to give ite sound.” Bead also 
tbs notss under sec. 86, poet-, also read V Leg. Miscellany, p. 124. Where tbe 
testator has executad two wills within a abort oompass of time, one relating to 
properties within the jurisdiction of tbe Court and tbe other relating to properties 
outside jurisdiction, the Court read tbe two documents together, Ahronee Shtmail 
v. Sheikh Ahmed Omer, 88 Bow. L.K. 1066- A.I.R. 1981 Bom, 683-186 I. C. 817, 
Of. A.I.R. 1956 Mad. 348 

0M of void Olauce A, clause that It void (or uncertainty (toe* 69) oifor 
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being opposed to the role of Perpetuity, is of no importance for the pnrpoae of 
distribution of the estate ; but for tbe purpose of eonstruotion of the will, and for 
ascertaining tbe meaning of its language, even such an inoperative clause haa its 
use, Adminislrator-Otntral v. Monty, 16 Mad. 44b, Cf. Shyama Charon v. Nala 
Chandra, 11 I.O. 784 (Oal.). A revoked will may also serve the same purpose, Faiz 
Muhammad v. Muhammad Sayid Khan, 26 I.A. 77(82) : 26 Cal. 816 (P.C.). 

83. [Sue. S. 70] General words may be understood in a 
restricted sense where it may be collected from the 
W6en words may be will that the testator meant to use them in a 
Mn d se™ t0 and n when^n restricted sense ; and words may be understood in 
■sou wider than usual, a wider seuse than that which they usually bear, 
where it may be collected from the other wordB 
of the will that the testator meant to use them in such wider 
sense. 


Illusti tions, 

(i) A teBtator gives to A “my farm in the occupation of IV* and to C "all 
my marsh-lands io L/' Part of the farm in the occupation of 1J consists of marsh- 
lands in L, and tbe testator also has other marsh-lands in L, r JLhe general words, 

all my marsh-lands in L,*' are restricted by the gift to A. A takes the whole of 
tbe farm in the occupation of B, including that portion of the farm which coneiste 
of marsh-lands in L. 

(ii) The testator (a sailor on ship-board) bequeathed to his mother his gold 
rings, buttons and chest of olofches, and to his friend, A (a shipwiste), his red box. 
clasp-knife and all things not before bequeathed. The testator's shnie in a house 
does not pass to A under this bequeBt. [tfee Cook v. Oakley, 1 P. Wnis , 802.], 

(iii) A, by his will, bequeathed to B all his household furniture, plate, linen # 
china* books, pictures and all other goods of whatever kind ; end afterwards 
bequeathed to B a specified part of bis property. Under the first bequest* B is 
entitled only to such articles of the testator’s as are of the same nature with the 
articles therein enumerated* 

N B —This eeotion applies to Hindus Ae, 

The Bale in the Section Ths spefcion lays down that if the language of the 
unll eopermite, general words in it may be understood in a restricted sense and vice 
ms** The principle of this eeotion may be summed up in Lord Bboou's maxim, 
Noscitur a sociie, (3 T R. 87) — the meaning of a word may be ascertained by 
reference to those associated with it “It ie a general rule of construction that 
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wb»re a particular o ' ass U spoken of, and general words follow, the elate firel 
mentioned it to it taken at the most comprehensive, and the general words 
treated at referring to matters ejusdem generis with such class. Lyndon v. 
Slandbridge , *2 H. & W. 61. Thus, a testator bequeathed his furniture, plate, chine, 
pictures and all other goods of whatever kind, and this g*neral expression all other 
goods was taken to be restricted to goods ejnsd.m generis with the class (i.e. house- 
hold goods), Wrench v Jutting , 8 Beav., 621; Bawling v. Jennings , 18 Ves , 89- 
Likewiae, the principle of ejusdem generis wae applied with respect to the word 
* ’effects/' Prichard v. Prichard • L R. 11 fiq 232 ; and the phrase all the rest « 
Altree v. Attree, 11 Eq. 280 No hard and fast rule can be laid down as to what 
words are to he understood in a wider sense, and what in a narrower sense. Thus, 
the word "money'' was understood in the reBtrioted sense of G. P. Notes in 
Dawson v. Qa*kotn, 2 Keen , 14 ; and in that of "general personal islate in Cheda 


Lai v. Oobtn Ram, 30 All.. 466 ; in the sense of ‘'stock*' in Prichard's case, supra * 
Of. Price v. Newton. (1906) 2 Cb, 76 ; Webb v, Derbyshire, (1906) 1 Cb. 186 ; 
Cadaganv. Pulagi, L.R. 26, Ch D. 164; Callow v. Callow. 42 Cb. D.. 660 ; far 
the word “securities" see Be Scontr : Burtt v. Harrison, 94 L3. Ch. 126; as to 
bow the words, "issue,” "male issue," "heirs." ' heirs male, 'males, children 
and so forth have been understood in reBtrioted and narrower senses in different 
oases, see Brahmamayes v. Jogesh, 8 B. L. R. 400 ; Kristi romonty v. Noiendra 
Krishna , 16 I.A. 69 : 16 Oal. 883 ; Krishnarao v. Benabai, 20 Bom,. 671 ; compare 
Amirthayyan v. Ketharamayyan, 14 Mad. 68 ; ‘Maharani Shaheha was restricted 
to the elder Rani in Indra Kunwar v. Jaipal Kunwar . 16 I A. 127 ; 16 Cal., 726, 


For other instancies of auoh restricted or wide interpretation, see Fonindia Kumar 
v. Adm%nistrator.Q**eral,6Q.Vni. 821; Shelter Mohan v. Qunganarain, 4 C.WN, 
671 ; Bameshar v. Arjnn Singh. 23 All. 194. P.C. ; Wappelt v. Robinson, (1903) 1 Cb. 
186. As to how the words Malik and Pctra POUTBADI KRAMB have teen 
variously interpreted, vide notes at pp. 146-46, ante. 


84 . [Sue. 8. 71] Where a clause is susceptible of two 
ineauiugs according to one of which it has 
whioh of two possible gome effect and according to the other of which 

construction, preferred. ^ ^ ^ ^ foruie r shall be pX«f6Ttsd. 


N, jB.— This section is applicable to Hindus Ac. 

OUuita open to double Construction The section soys that when a clanae 
it open to a two-fold oonstruotion, then that eonstruotioD is to bo accepted which 
renders the will operative. Thus, their Lordships ol the Judicial Committee 
have said “a diffionlty oreoted by a partioular expression in a will may be solved by 
adopting the ooostruotion whioh bespeaks a reasonable, and probable intention, 
and rejecting that which would indicate an intention unreaionable, eaprioion*. and 
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inconsistent with the testator*! views, as evidenced by bis oonduot and by the die* 
positions of bia will," Indat Kunwar v Jaipal Kunwar, 16I.A.127; 16 Cal. 728 
(P.O.). For the principle enjoining acceptance of 1 be constrnotion leaning towards 
testacy and operation of the will, tee the following cssea, Akhcy Clundtr v. Kata* 
pahar, 12 I. A. 198 : 12 Cal , 406 ; Johnson v. Crook , L R. ]2 Cb. P 699 ; Bhoobm 
Mohini v. Hut risk Chunder , 6 I. A. 188 : 4 Cal. 23 ; Amirthayyan v Ketharcmayyan , 
14 Mad. 65 ; Bmlal Mtikherji v. Secretary of State , 7 Cal. 804 (817) ; there are two 
modes of reading an instrument ; where the one destroys and the other preserves, 
it is tbs rule of law and of equity (following the law in this respect), that yon should 
rather lean towards that construction whioh preserves than towards that which 
destroys, Langtton v. Langston, 2 01. & F. 194 (248), oited in Advocate* Central v. 
Hormasji, 29 Bom., 376 ; the Court must lean against a construction involving tn 
intestacy, Ellckasee v, Dtirponarain, 6 Cal 69 (68) ; eompare also jS arsandat v. 
Ladkavahu, 12 Bom, 185(199); Mandaksni v. Arunbala, 8 0LJ. 616; Sarada 
Prasad v. Bamapaii , 10 O.L.J. 304 : 17 C.W.N. 819 ; Mandahnt v. Adinath , 10 Cal, 
60 ; Padajirao v. Bam Bao . 13 Bom 160 ; Banjit Lai v Bejoy Krishna, 39 Cal. 682 ; 
Abbot v. Middleton, (1868) 7 H L.C. 68 ; Be Whitmore. (1902) 2 Ob. 66 ; Be Bayntr, 
(1904) 1 Oh. 176 ; Stephen v Cunningham, 39 Ch. D. 426 : Bachman v. Bachman , 6 
All., 688 ; but where the will in express words says that there is no need for any 
will as regards the moveables, such moveable will pass rs on intestacy aa they stand 
untouched by the will, SatisJi Chandra v. Ntladrinalh, 39 C.W.N. *31 •** 1936 

Cal. 788. 


85 . [Sue. 8- 72] No part of a will shall be rejected as 
XT . J . . destitute of meaning if it is possible to put a 

No part rejected, if it ,, . , . 

can be reasonably reasonable COliSt I' UCtlOU UpOIl It, 

ooDStrued. 


N. B — This aeotion applies to Hindus Jo 

No Rejection of Part capable of Construction So long as a meaning can bt 
assigned to a part of the will, it should not be rejected, see Chamhrs v. Brails* 
ford , (1816)19 Ves., 662 ; Towns v. Wentworth, (185b) 11 Woo. P. O. 626. The 
objsot of tbs aeotion is obviously to give effect to the intentions of the teststor os 
far as praotioable, [Cf. Dinbat v. Ninseruanji, 17 Bom. L B. 182 : 28 1.0.481); 
and not to frustafce them, Anantha Sayana v Kondappa , (1940) 1 M.L.J. 212 ■•1940 
M.W.N. 26y**A.I R. 1940 Mad. 479«19i I.C. 17. Every portion of a will must ba 
given full effect to aooording to its natural and grammatical sense, and no portion 
of it should bs rejeoted unless such a construction makes the provisions of the will 
inconsistent with each other, or leads to results which must be repugnant to the 
testators idea of property, Bomachandra v. Vtjayaragavaln, 31 Mad., 849 ; Shama* 
vahoo v. Dmrkadas , 12 Bom., 202 (on a question of the position of the dot). 
Bat an attempt should Always bt made to rssonoids the seemingly inconsistent 
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clauses, [Anukul Chandra v. Qurupada Ealdar , A I.R. 1086 Cal, 648-168 I. C. 
366], and to avoid repugnancy between one provision and another in a will. Thus, 
in an Oudh case there was a seemingly absolute estate coupled with a gift 
over and the Court gave effect to both the parts of the legacy but outting down the 
eo-oalled absolute estate to a mere life estate, see Stoatnidayal v. Bamadhar , 
8 O.W.N. 666« A.I.R, 1931 Oudh, 368*= 134 I,C. 866 ; read in this connection the 
other oases cited under sea. 96, vost , in which the repugnant gifts over were rejected 
in consequence of irreconcilability. If there be no repugnancy between the 
different provisions of the will and if there be no ambiguity about the inten- 
tions of the testator or no contravention of any statutory provision, the Court 
should give effect to the wishes of the testator as if it were seated in the deceased's 
arm-chair, Qnanbal Animal v Raju Ayyar, 1961 8.G.J. 171-1960 P.O.R. 949 -A. LB. 
1961 8.0. 103. As to circumstances which can justify rejection of words, see 
Campbell v. Bouskell , 27 lieav., 325 ; Coryton v, Helyar , 2 Cox 340. 


86 . [Sue. 

Interpretation of words 
repeated in difforent 
parts of will. 


S. 73] If the same words occur in differet parts 
of the same will, they shall he taken to have 
been used everywhere in the same sense, unless 
a contrary intention appears. 


N. B — This section is applicable to Hindus &o. 

8ame Word iu Same Sanse : — This section says that the same word in 
different parts of a will should be given the same meaning. This is the necessary 
corollary of the rule that the will is to be constiued as a whole. Thus, in Krishna* 
rao v. Benabai, 20 Kom., 671, the word “children” was understood all through 
to apply equally to sons and daughters. Cf« Kenynon’s case, infra . In Jaircm 
Narayan v. Ressoivji, 4 Loin. L.R. 656, the will provided that the testator's son 
was to he the owner of the property end in absence of a son, the wife was to be the 
owner ; and in interpreting the word “owner* 1 iu the same sense in both the places, 
the gift to wife was taken as an absolute ODe ; see also Rhodes v. Rhodes. (1869) 27 
Beav. 413 ; Re Birhs : Kenyon v Birks, (I9f0) 1 Cb. 417 ; Stbhy v. Peny, 7 Vcb. 
632 ; Edyvean v. Archer. (1903) A,C. 379. The rule of the section is subject to cne 
limitation, viz. it will not apply where there is clear indication that the testator 
intended to use the word a second time in a different sense, see AghcreNathv. 
Kamin\ Debt, 11 O L J. 461 ; vide also infra. 

The Limitation to the Rule : — The same word is to be interpreted in the 
same sense throughout the will unless a contrary intention appears, vide Aghcrt 
Natlis case, supra. Thus, context may preolude the same expression from being 
taken to mean the same thing, Balhn v. Ballin , 7 Cal., 218 (228). Thus, in Purchoo 
Money v. Troyluck . 10 Cal 842 ; the word "malik" when applied to a gift to a m dote 
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was held to mean a life estate, that is in a different sense from what it would imply 
when applied to the son. Cf. Shamavahoo v. Dworkadas, 12 Bom. £02. To pot 
the matter briefly, the rule of this seotion cannot have application unless warranted 
by the context, vide Rhodes's case and other oases, supra ; also Camp} ell v. Comp - 
bell, 4 Bro, O.C. 16 ; the contrary intention exoluding the operation of the section 
should be olearly indicated, Harvty v, Harvey , 82 Seav. 441. 

Construction of “legacy gi?en free of all duties" : Such a legaoy is to be paid 
free of income-tax only if suoh an intention oan olearly be ascertained from the 
rest of the will, Deputy Custodiam of Enemy properties y. Mercantile Bank of India* 
48 O.W.N. 208. 

87 . [Sac. 

Testator's intention to 
be effectuated as far as 
possible. 


S. 74] The intention of the teatator shall not be 
set aside because it cannot take effect to the full 
extent, but effect is to be given to it as far as 
possible. 


Illustration. 

The testator by a will made on bis death-led bequeathed all his property to C 
D for life and after bis decease to a oertain hospital. The intention of the testator 
cannot take effect to its full extent, because the gift to the hospital is void under 
section 118, but it will take effect so far as regards the gift to C D. 


N.B , — This section applies to 1J Indus &c. 
of Theliusson v. Wcodf(rd t 4 Yob. 326. 


It is based on the rule in the case 


Court should lean 
against intestacy 


Testator's intention to be carried into effect as far as practicable : — 
If it is possible to give effect to the will, it should he done by nil means. Ibe fact 
that a person has made a will clearly shows that be is very reluctant to die intestate, 
and tbe Oourt should regard bis wishes so far as it can, and should theiefore 
always favour a construction that leads to testacy than to 
intesfcaoy, Be Bin risen , (1886) 3 Cb. D, 890 (392) ; Kirkmtth 
y. Parnell, (L903) 1 Ch. 488 — relied on in Papurbai y. 
Chuharmal Mulchand , A.l.R. 1929 Sind. 19*114 1.0.106; Manekjt Bustomji v. 
Nanabhai, 63 Bom. 724 =31 Bom. L.K. 969-A.I.K 1930 Bom 33-120 1.0. 842 ; 
Southey v. Somerville , 13 Ves. 486 ; Tarakessur v. Saskislnkheiessur, 10 I. A. 61 : 9 
Gal. 962 (on appeal from 6 Co), 424); Shookmoy ▼. Mcnoliari , 7 Cal, £69; 
Kristoromoney y. Nasendra Krishna, 11 1 A. 29 : 16 Csl, f 883 ; Lai Behary Dhvr ▼. 
Administrator-General of Bengal, 39 C.W.N. 46**A.I.R. 1986 Cal. £84*166 ],C. 
1071. Comp Purmltam Das Agarwala v, Gobmd Prosad, 48 G.L.J. 466-61 A1.L.J. 
6*24 A.L.J. 666-28 Bom. L.B.917-A,I.B. 1926 P.C 62 (P.C.), But wbete the 
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language li deer tM unequivocal. the construction cannot be uttered Of wrcaied 
to something different from the plain moaning, (or the purpose of, eecaping from 
the berth subsequences of rules of law, Sureih Chandta a. X&lit Mahan, 20 G.W.IL 
468(471); 3d O.L,J*ai6: 81 1,0. 495. The lule which require* the Court *© 
construe a will a* to avoid intestacy, does not imply that for the purpose of 
avoiding in teataoy, the Court is entitled to misconstrue a will, AH Bazahhan v. 
Naw.izieh Alt, 1938 O W.N, 1157, Thus, the position is that although in construing 
a document purporting to be a will, the Court will lean against intestacy, it ia 
also the plain duty of the Court not to create a will where there is none, £ arbha 
Kuberbat v. Easumbabat, C LB (1940) Bom. 761 -42 Born. L.B. 827 — A I.B* 1940 
Bom, 382-192 l 0. 431 l 'lbs words of the will not to be strained beyond their 
possible meaning], Effect should be given to the testator's intention at far at 
pombU, Comp, 2T»*^aiu*taJ v. Saramati Bat, (1938) 2 M*L.J. 1010 — 1988 kl.W.N* 
1162-A.LB 1938 Mad 112-179 1 0. 749, 8o, in construing wills the piimaiy 

duty of the Court is to find out the intention of the testator, Such intention bee 
to be gathered from the language used by the testator ; but the meanings attached 
to his words may be affected by surrounding circumstances, and when this is the 
case, those circumstances should be taken into consideration, Mst, Bishan Lett v. 
Jagat Singh . 39 P.L B. G9l - A.l.K. 1937 Lab. 368-173 I. C. 277. No indication 
of intention is sufficient to induce the Court to bold that a certain bequest has been 
made, unless, ae a matter of faet, the bequest is made either expressly or by 
necessary inspiration in the will. Necessary implication does not mean natural 
necessity, but so strong a possibility of intention, that a eonttary intention cannot 
be supposed, Lokenath Mukherjee v. Abani Nath, 79 C.LJ. 362 — A. I,B. 1941 Cal, 
68-194 LG. 874. When it is impracticable to give effect to the testator 1 * 
intentions, for instances when the will offends against the rule of Perpetuity or 
establishes altogether a new line of succession unknown to law, this section 
will not apply, ace Tagore v Tagore, 9BLH. 877 ; Jdipuranaw v. Apputnndarom, 6 
M.LT 103: 2 1.0. 311. Of Be Btrkett . L.B. 9Cb. D. 576; alao A.l.K, 1961 8-0. 1802. 

Intention how gathered : — The intention of the testator bat to be gathered 
from the wordings of the will taken as a whole and not by evidence aliunde, 
Sasanka Bhutan v, Gapi Ballav, A. I, K, 1986 Ocl. 716 — 169 LC* 487 ; 4 nna da 
Chat an v. Katnala Sundau, 66 OLJ. 88 — A. LB 1986 Cal* 406 — 166 1,0 892 ; 
Nitmr v. Mi. Lot , A.I.B. 1930 AH. 662 ; In re Twalling,, 3986 A,L J. 1207 ; Khafeh 
Habibullav Ananga Mohan, I. L.B. (1942) 2 Cal* 868 — 76 C.LJ. 279 — 46 C.W N. 
7 L9-A,I;R. 1942 Oal. 671-202 LO. 90; Nisar AN v, Muhammad Alt , 6 O.W N* 
649- A. LB 1929 Oudb, 494-119 LO. 887. 7 hie is eo, because it is by the words 
of the will, that the testator baa expressed bis mind, Batmwr Bakth v. Bahai 
Knar, 40a.W,N.8-87 Horn. L.B, 862-1986 M.WN. 1122-1986 A.L.J. 1188-87 
P.L.B* 666- A.I R. 1986 P.0. 187-167 LO. 888 (P*0.). A* the wordings of the 
testator may be affected by surrounding circumstances, sueh‘ circumstances map 
have to he looked into end tm that purpose resort to extrinsic evidence may It 
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necessary, see Aft*, Bishan Devi Jagat Singh, mpra* is %o *hen extripaie 
evidence can be lei in to gather the intention, read the notes under aeo. 80, a nie, If 
the testator's intention in a will has been made by himsell clearer and more explict 
‘ * n • sobseijaent oodioil that can be looked to for the purpose of gathering his inlet*** 
tions, Bamwhmr Baksh v Balraj Knar, inpra. When there is no ambiguity in the 
language of the will as to the real intentions of the testator, it is no use embarking 
od a speculation regarding the same, Gopaldat v. Hemandas, I.L.R. (1942) Kir* 
892 -A. I.R. 1942 8ind, 146-208 LO. 280 ; Gclak Behan v. Suradhani Does, l.L.R< 
(1989) 1 Cal. 63-68G.L.J. 246**A.I.R. 1989 Gal. 226-181 I.O. 706. To piooeed 
on a hypothetical intention or to attempt to supply laounae in the will ie virtually 
to make a new will for tbe testator, Lokenath Mukherjt v. Abanmath, 72 G,LJ. 
862-A.I.R, 1941 Cal. 68-194 I.C. 874; Eartar Stugh v. Dayol Das, 48 C.W.N# 
10J7-I.L.R, (1989) Kar, (P.O.) 860-1980 A L.J. 809-1989 O.YV.N. 634-42 Bom. 
LR 1-A.I.R* 1989 P.G. 201*182 P.0. 763 (P.C) Where tbe langurge of tbe 
will it clear and unambiguous, there ia no question of finding out tbe intention of 
the testator, Mt Jio v. Mt Rukuran> 8 Lab 219-28 P L R. 78- A.l R. 1927 Lab. 
126 — 100 I.O. 64, and it is then not neoessary for the Court to go beyond tbe four 
corners of tbe will or to resort to the artificial rules of construction, ifanikatn 
Pillat v* Vank'iten Cheity , A I.R. 1927 Mad. 494 *=99 I.C. 706. or to speculate about 
the possible intention of the testator, Lokenath Mukhetjt v. Alaninath , wpra. As 
to how far the surrounding oiroumstances can he looked to for the purpose of 
gathering tbe intention of the # teatafcor, read tbe notes at p. 169, against the marginal, 
"Relevancy of surrounding circumstances" ; read also Bojendia Piosad v. Gopal 
Proita i, 67 I. A. 296-10 Pat, 187 -62 0 L J. 287-84 C.W.N. 1161-&0 (P.C.) cited 
at p. 141, ante. If the intention of tbe testator ia not sufficiently clear from tbe 
language of the will, a Court of construction has get tbe power to supply the 
defiolenoiea of language or verbal construction, Ah Bojakhan v. Nawazith Alt , 1938 
O.W.N. 1107, and look to tbe surrounding circumstances and have a vision as if it 
were in tbe arm-chair of the testator, see Bajendra Piosad v. G(pal Piosadt wpi a. 
Where tbe testator has left two wills exeouted within a short compass of time, one 
relating to properties within, the Court's jurisdiction and the other relating to 
properties outside the Court’s jurisdiction, tbe testator's intentitffca have to be 
gathered from a reading of the two wills together, Ah?onee Shmail v. Sheikh Ahmed 
Omer, S3 Bom. L.R. 1056 - A, I.R 1931 Bom. 533-186 I.C 817. 

88. [Sue, S. 75] Where two clauses or gifts in a will are 
Tfa. last <rf two in. irreconcilable, so that they rannot possibly 
nocfsist.Dt douce. " stand together, the last shall prevail 

prevails*. 


Ilhti'raluint. 


(i) The testator by the tint olstise of bis will leaves hi# e»laU, oi 
Rsmnager “to A," and by tbe last e lease of bit will iftve. it "to B end not to A." 
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B will hive it. 


(ii) If a man at the commencement of hie will gives hie houee to A, and at 
the close of it direots that hie house shall be sold and the proceeds invested foi 
the benefit of B, the latter disposition will prevail. 

N. B. — This section applies to Hindus Ac, 

Last Clause Prevails : — The rule of this section is based on the Latin maxim 
Cum dno inter se pugmntia revermntur *w tesiamento uliimum ralum tst (Co, Litfc 112) 
Where two Glauses in a will are repugnant one to the other, the last in order 
shall prevail, (see Latin lor Lawyers, Maxim No. 163 at p, 143) ; aUo see Vlrtch v, 
Litchfield , 2 Atk. 37*2. Cf. Amirthayyan v. Ketharamayyan , 14 Mad. 66 ; also A.l.B, 
1962 .vitid, 247 ; Gonsanttna v. Constantine. 6 Ves. 100 ; Sims v. Doughty , 5 Yes. 248. 
Thus, where the will first gave an absolute interest and subsequently made provi- 
sions which indicated that only a to/<r interest was intended to be riven, the Court 
held that the subsequent provision uonferring life-estate prevailed, Sima Sundaram 
v. Gunga Bissen, 28 Mad , 88 5 ; Vtthal v. Niraynn. A.l.lv 195*1 Nag. 69-134 l.C. 
26.) ; Gnlbaji v. Rtntmji, 49 Bom. 478-27 Bom. L.B. 860-A.i.R. 19*26 Bom. 282. 
The essence of this section is that the two provisions should be irreconcilably 
repugnant to each other, vide notes under the heading “Limitations to this Rule" 
below, as to an instance of concuirent gifts, see tndar Kuntvar v. Joipal, 16 LA. 
127 ; 16 (Jai. 726. As to instancies how one of two inconsistent clauses is rejected, 
see Call y Nath v. Chunder Nath t 8 Cal., 878 ; Tuhha v. Muthuiapni t, 6 l.C. 794- Cf 
course, where there is no repugnancy, the clauses will be taken together, Fatih 
Chandv.llupChmd , 43 [. A. 183 : 38 All. 449; 26 C.LJ. 182: 21 C.W N. 112 
(P.O.)i and it is always a sound principle to remember that when considering tie 
general residuary olause in a will, the Court must give a meaning to the earlier 
provisions, otherwise there will he no sense in Beo. 82. which insists on collective 
consideration of all the clauses in a will, Stadhava Bao v. Administrator -Genii cl 
of Madras. (I94l)2 M.LJ. 677-1941 M.VV.N. 773-A.I.B. 1942 Mad, J7 — 20l l.C. 
143. Of. Jeevikore Bhai v. Krishnadoss , 69 M.LJ. 242-1982 M.W.N. 1002-A.l.B* 
1932 Mad. 680-139 1.0. 168. 


Limitation to this Buie : — This rule will not apply unleas tbs intention to 
out down a foregoing provision u very char , Soma Sundaram v. Gunga Bissen, 28 Mad. 
386 ; ao it has been held that a clear gift cannot be out down by any subsequent 
words unless they show an equally char intention , Beehar v, De Cius, 19 Bom. 
770 ; or, in other words, the rule oomes into operation only when there is no indica- 
tion as to which of two oontr&ry intentions was the final wish of tbe testator, 
Bywater v. Olarke , 19 Cb. D. 17 (19) ; Beggar v. Eastwood , 16 Ir. B. 219. Tbe Coart 
should see which clause is the real dispositive clause, Jeevakdre Bhai v, Eri*hnadm t 
63 M.L J, 242 - Ao , supra. The rule is not applied unless reeoneilaticn be twain 
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two provisions it impossible. Bo, where the inconsistent olanses refit fcc different 
eubjsot matters this emotion haB no application, Miooate-Qen$r<xl ▼. Boimoyi, 99* 
Boos* 876. Thas, their Lordships of the Judicial Committee hate observed that 
where the ol&uses of a will provide for diffeient circumstances they must he read 
together, reconciled and treated as mutually explanatory of eaeh other. Damcdar* 
dasv. Dayabhat , 26 LA 126- 22 Bom. 838 : 2 C W.N 417 (PJ3 ) Cf Sforrnt v. 
Bently, 2 My. & K., 149 (166). Where an absolute interest with full power of 
alienation has been oonferred, the mere pious wish asking the donee not to alienate 
a part of the devised property will not out down that interest, Mokshad a 
Banjan v. Surendra Bijoy , 68 C. L. J. 22-A.I.R. 1939 Cal. 40. Bead alao the 
uotes under seo. 96, post. 

Conflict between earlier general description and subsequent particular descrip- 
tion of property : — If the particulars of the propeity subsequently enumerated in 
a will are not exhaustive of every thing included in the earlier general description, 
it should not limit the meaning of the earlier comprehensive and gsneno description 
of the subject-matter, Ehznbith M. Toomey v. Bhupendranath Bose, 7 Pat. 620- 
A.I. tt. 1928 Tat, 804-111 1.0. 67 ; also We*t v. Lauiday , 11 li L C. 876 ; confer- 
ment of an absolute interest in an earlier part of the will coupled with the 
imposition of a restriction of that interest iu a subsequent clause, in the event of a 
certain contingency, is construed so ss to render the subsequent clause a proviso 
for the earlier one, Narayan Doss v. Arumugathammal , A i.li. 1968 Mad. 481. 

89 . [Sue. S. 76] A will or bequest not expressive of any 
. . definite intention is void for uuceitaiutv. 

Will or bequest void 
ipr uncertainty. 


Illustration. 

If a testator says “J bequeath goods to A,*’ or "I bequeath to A/’ or "I leave* 
So A all the goods mentioned iu the Schedule’’ and no Schedule is found, or 
“I bequeath ‘money.’ 'wheat, ' ’oil'” or the like, without saying bow mu oh, t hie 
is void. 

N< B . —This section is applicable to the will of a Hindu eto. 

Void for uncertainty A will or bequest which does not express any definite 
intention is void for u-aoertainty, Aston v. Asten, (1694) 8 ( h. 260 The uncertainty 
may be with respect to the object or the person for whom the bequest is intended 
or with respect to the thing bequeathed or the eubjsct matter of the bequest. II his 
rule is generally inapplicable to charitable bequests for which vtdt infi a. This i* 
so because the law ordinarily looks upon charitable bequets with a certain amount 
ef favour and always tries to give effect to them if possible ; and for this purpose* 
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it bat tolerated tbe testator's power clothe hit trustees with a right to 
nominate tbe objects o i disposition. But sven in that matter too* a certain 
degree of oertaioty in tbe selection of objects should he ensured, otherwise the 
bequest will fail altogether, Attorney -General of Nttczealand v* Newzealand 
Insurance Go. Ltd., 410. W.N, 821- (1997) 1 M.LJ. 68-1937 M.W.N. 196-A.I.R. 
1937 P.U. 8 — 166 I 0. 833 (KO.). A bequest to four persons with a direction that 
tbe donees are to keep tbe property as taiwad is void for uncertainty as also for 
offending against tbe rule against perpetuity, Meherwan Jehangir v. Dhtmbhai 
KwashaA 1940) 1 M.L.J. 918-1940 M.W.N. 669 - A.l.B. 1940 Mad. 786. 

Uncertainty of Object or Legatee : — Such uncertainty may arise from (a) vague 
and indefinite description or (b) non -determination of tbe number of persons taking. 
Thus, a bequest to the eon of X (Sbode v. Falkland, 9 Vern., 624 ; Be B&yle's, 2 Bw. 
& Tr. 613), or to a blank name, not being tbe surname or tbe Christian name, 
Bay Us v. Attorney- General, 2 Atk.239) f or to unnamed relations or next-of-kin 
(Champion v. Wise, 68 L.T 718) is void for uncertainty. Compare tbe notes under 
aeo. 81, supra ; also Be Blackwell, L,R. 2 P.D. 72 ; Lowndes v. Stone , 4 Yes. 649. 
Likewise, an ultimate gift to "agnates and Brahmins'’ may be said to be invalid for 
uncertainty, Shyama Charan v. Samp Chandra, 17 C W.N. 39 : 14 1C. 708. But 
see Fanindra Kumar v. Administrator -General, 6 0. W.N. 821 (tbe Campbell Hospital 
ease). A direction to pay debts including charities and subscriptions promised is 
void for uncertainty and oral evidence oannot be let in to show for which persons the 
charities have been intended or to whom the subscriptions have been promised* 
Dinanath v. Hansraj Gupta , 62 Cal. 190- A.l.R. 1936 Cal 44 -160 I.C. 1066. A 
gift to an adopted son on condition he should bs of good behaviour is not invalid 
for vagueness, Snireudra v. Kalachand, 12 G.W.N. 668. Likewise, a bequest to Ike 
future wife of an unmarried son is valid, if the girl to be married be in fact 
barn (during the testator’s life-time, or perpetuity limit), Linesh Ch. v. Kumars 
Btraj , 16-0. W N. 945. Compare also Shyama Charan v. Naha Chandra , 11 LG. 
7.4 (Cab). 

Uncertainty of Subject-matter A gift may be void for uncertainty when the 
description of tbe bequeathed thing or the mode of application of tbe property is 
so vague that it oannot be ascertained. Thus, a bequest of “my linen'*, without 
specifying the quantity (Peck v. Eahfy, 2 P. W. 387) ; or of “tbe bulk of my 
property’' (Palmer v. Smmond*, 2 Drew * 224) ; or of a ‘handsome gratuity*' (ifo 
lubber, 9 Sim. 603 ; Bushman v. Fdhitr , 8 Ves , 7) is void on tbe ground of uncer- 
tainty, being unascertainalle ; tide also Mehun v. Mvhun, 1 tw., £01. Similarly, s 
direction that the 'surplus money’’ will be spent in “proper and just aots for my 
benefit* 1 will fail for uncertainty,. Qoeccl Nath v. I&sur Lochan, 14 Cal. 292 ; Sarat 
Chandra v. Prat ab, 40 Oal. 232. Of. Nandlal v» Harloehand , 14 Bom 476; Bai 
Chundanbat v. Dady, 26 Bom.. 632, A bequest of money for tbe purpose of ‘a 
building for Hindus exclusively for general purposes to be erected on land which is 
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bought’’ ii void (or uncertainty, Chinubhai ?, Bat MaritkLai, 84 Boffl; L.'B. 
609 — A. I. B 1982 Bom, 461 m 138 1,0. 826, A gift will not however fail for 
uncertainty if the testator himself supplies the measure of the gift. For instance, 
a bequest of £600 or thereabout does not fail, Oddis v. Brown, 4 Be G. A J. 179- 
Jamumbai v. Khtmji , 14 Bom., 1 (in this case the measure of fXrendituie was 
obtained from the expenditure incurred on a former occasion for a similar 
purpose). In some eases the measure of expenditure was determinable by 
the Court, and the bequest did not fail in consequsnoe, Pride v Tories, 2 Bear. 486. 
Of. Dwarkanalh v. Baroda Piosad . 4 Cal. 448 ; Lnhhmi Sanhir v. Vaijnath, 6 Bom. 
24 ; but where there is absolutely no due for ascertainment of the measure or 
amount of expenditure, the beqneBt is void ; for instance, a direction forspending 
proper amounts for a bathing ghat or a temple is void on the ground of uncertainty. 
Stirba Mongold v Mohendra, 4 Ca! 608 A gift of one Kani out of two will not fail, 
the donee being given the option to select his Kani, Karayana v. Peiiathambt, 18 
Mad. 460, A direction to trustee that "you are to give my wife and children 
according to your wishes’’ it eondemnnhie as too vague, Kumar sam v Subbaraya , 
9 Mad. 825. A bequest of land yielding an annuel income of a specified amount 
without specifying the particular fields is not void for uncertainty, Satytilhamabai 
v. Murlidhar , I.L.K. (1944) Nag. 817 « 1944 N.LJ 468-AIR. 1944 Nag. 877. 
A suit for suoh a legacy is maintainable, without instituting nn sdmimstra tion suit 
or a general suit for partition. Ibid. In this connection read the Assam case in 
A.I.K. 1965 Assam, 81 and the English case in (1966) 1 All. E.R. 26. 

Gifts to charity not void for uncertainly We have already seen that gifts 
for charitable purposes do not generally fail for uncertainty (see pp 172-78, ante), the 
reason being that the object of such gifts, consisting mostly of a fluctuating or 
indeterminate body of persona, is primarily uncertain and that if suoh gifts could 
be defeated for unoertinty, gift to charity would he an impossibility, Nulshetnmoli 
Dei v. Brajasundar Das , 12 Pat. 70S- A.l K. 1983 Pat. 647 “ 146 1.(3. 866. Cf, Mcr\ce 
v. Bishop of Durham ; 9 Ves., 399 ; Public Trustee v. Beiry , (1941) 2 All. ii) K. 126 
(C A ). Thus a gift of a specific sum for disti ibution "among pe er relators'’ (A/owo- 
ramiDasi v. Rally Churn , 32 Cal. 166 — 8C.W.N. 276), or, "for the maintenance of 
widow* and orphans {Prafnlla Chandra v. Jogendra, 1 G.L.J. 606 : 9 O.W.N. 628) wee 
not invalid for uncertainty ; see also Gordhan Das v. Chunntlal, 80 All., 111. A 
charitable bequest for the marriage of dHiighters of the poor is likewise valid, Bysack 
v. By tack, 4 Cal. 443 The bequest of a sum of money to rolieve the distress of the 
members of Karan families of specified nature and on specified occasions, has been 
held to be certain and not void, Nakshetromai Dei v. Biajasundar Das , supra, A 
direction for the erection of a temple for 8biva at a suitable cost is valid, Ooeocl 
Nath v. Issur Mohan, 14 Oal, 222 ; for bequest to a Thalctir or an idol, ace 
Bhupitimth v. Bamlat, 10 0 LJ. 866; Rajomoyee v. Trcyhiclc , 6 C.W N. 267 ; if 
the Thakur is not named, the gift is void, Phundun v. Ptatmidhi Sabha, 88 All, 
793. A bequest for ‘"charitable purposes” as a dharmawla is valid, Gordian Xtei’a 
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supra, Similarly, see Swift v, Afoeip, 80 Bom., 800; Pdf&afi v. jBafe&tfm* 
81 Oal 896 ; Benode M*hari v. Nt»harani, 89 U. 198 : 88 Cal 160 : 9 O.W.N. 861, 
So ia a gift for furtherance of psychological healing, Onwond* In re (1944) 1 AIL KB, 
962 (O.A J. A direction to spend the income for feeding poor indigent Hindus or 
feeding Brahmins on the day following Shorairt is also valid. Bajsndra Lai v, 
Rw Ooomar t 84 Oal , 6. Of Lakshm Shankar v. Vaijnath, 6 Bom. 24 ; Shyama 
Gharan r, Sarup, 17 O.W.N. 89 ; Kandaipanath v, Jcgtvdia, 12 C,LJ. 891; 6 1.0. 
341 ; Kedir Nath v. Atul Krishna, 12 O.W.N. 1068 ; such is the case with a direc- 
tion for carrying Sadavrat , Jvmnabat v. Vullt/bdas, 14 Bom , 1 ; Moral ji v, Nurbai , 
1? Bom., 861 ; a dedication of property in trust for performance of religions cere- 
monies is not void for vagueness, Sayid Imatl V. Eamdi Ei gum, 6 Punj L.J. 211 * 
Of. Profulla v. Jogtndia, 9 O W N. 626; hut a mere bequest for "dbai'mc’ 1 or 
“dharmatb’' is vo»d, \Karsanda& v. Punhattam , 14 Pom. 482; Moiarji r. Narlait 
17 Bom , 861 ; Devshankar v Motiiam, 18 Bom. 186], as being too general, 
f Vundrahandas v Cunondas. 21 Bom . 646 ; Namin Das v. Bnjlal , A.I.R 1988 Lab, 
BIS'** 146 I. Qi 1018; Cf Administrator -General v Monty , 18 Midi 446; Fair v. 
Muhammad , 26 T A. 77 : 26 Gal 816. P.Q ] Puoh is the case (t e» void) with a bequest 
for Kar-6*khatr, or a good or charitable act, i Radhey Shyam v. Radha Lah 1 Luck, 
664-3 O.W.N 714-A T K. 1927 Qjidb, 218-97 l.C. 984]; or for dhcrma khairat 
vtyeie, Martambiv Fatmabat, 31 Bom LK, 186 -A IB. 1929 Bom. 127-116 LC* 
242 A baquesfc for "pious aota 1 ' ia void for uncertainty, Satkaii Bhaitachuiyya v. 
Haznilal Khanm, 68 Cal. 102o**184 1 0, 1066. Where a bequest is made for 
dharmath , dharmas da and for s+nknt education, the bt quest so far as it is made for 
dharmarth would be void for uncertainty, vtde supra ; although the bequest for the 
remaining obiecta may be valid, still the entire gift would fail, aa the valid objects 
were mixed up with an invalid objeot and the funds might possibly be applied 
indisoriminably both for the valid and invalid objects, Biij Lai v, Naratn Das, 14 
Lah. 827 ; a gift for the oreation of scholarships, for the male students of British 
and Christian parentage is not bad for uncertainty, Qott. Glaztbuxk v, Unmrssty 
of Le$ds t (1944) 1 All. H.R. 298 (Ch D.). A bequest to education or for help to the 
poor or for any other purpose of public servioe in a named plaoe baa also been held 
to be void for vagueness, Prava Kuvsrbai v. 1 Kasumbabat, I.L.R, (1940) Bom. 761 — 42 
Bom. L,B 827- A. I R, 1940 Bom 882-192 LC. 481. A trust for works of publio 

utility pnd helping individuals and families in distress has been bejd to be void for 
uncertainly ; but a resulting trust may arise in such a esse, Fshfala Lkvt v. Official 
Trustee of Bengal, 62 Oal. 1062-89 C,W N. 1164, A bequeat of funds to bs used in 
a good way or in gifts of religious merit or for good purpose# or for good religions 
purposes as the trustees think fit has been likewise considered void, Dahyabhai v* 
Chemantah 40 Bom. L.U. 418 -A.I.R 1988 Bom. 841 -i76 LC. 962. 


As to tbs instance of a charitable trust not failing for unset tainty of diepqgl* 
tiqn, see PumUtam Use Agwwula v. Gobind Promd f 48 0.L 3 ^ 466-61 M.LJ. 6* 
94 A..L.J 666-28 Bom, LB 9l7>-^LB,m6 62-100 l.C. ?64(Pt)*), , 
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Jodloia) OomaktttM butt bo waver bald that » bequeat k Uvotu »l Waavokol 
objects to b» aekoted bj the trastee is void o i tt4*fi»Uefte„, Attontp-Qmrol i if 
Ntwualand r.Nowmland Inw/ranct Co. Ltd., 41 O.W.M. 821 *(1887) 1 M.LJ, 
68-1087 M.W.N. 196- A.I.B. 1987 P. 0, 8.-166 I.C. 888 (P.O.). U. J»n 4ifo». 
(1966) 1 W.L.R. 220-2 All. E.B. 226* applied. 


Oae of mid clause, ,i<2» notes at p. 163, anU ; else (1968) 1 All. K.B. 867. 

9 ®. [Sue. S. 77] The description contained in a will of 

WOri, describing sub- . th « B »N«»* ° f 8 i(t ' sllftlI « HnleBB ft 

jpet refer to property contrary intention appears by the will, be deemed 
at > ta^«’a d9 *a! >i ° B t0, re * er t0 an ^ comprise the pi operty answering 
that description at the death of the testator. 

N.B — This seotion fo applicable to Hindus Ac. It m billed on see, 24 of 
tbe English Wilis Act, 1887 (l Vie. 0 26)* under whioh the rule will equally apply to- 
lbs object and subject matter of the gift, but under this sestion, the rale is limited to* 
tbe subject of the gift. 


The Section The section lays down that is determining what property is the 
subject of gift we are to look to its description given in tbe will and take it as its 
description at tbe moment of the testator's death. ”We are to constiue whatever 
a man says in bis will as if it were made on the day of bit death," Be Portal t& 
Lamb , 30 oh. D. 60(66,) Thus, a property will pate by a will as it stands on the 
date of tbe testator's death and irrespective of its date of acquisition, bee Everett v, 
Boerett, 7 Oh. D, 428 ; Saxton v Saxtm , 18 Cb. D. 869 ; Rumll v Gktll, 19 Ch. D. 
432 ; Re Gillens ; Ingles v. QilUn* (1909) 1 Ch. 346 ; Re Evans , (1909). 1 Ch. 764 ; 
Re Wills, (1911) 2 Oh. 668 ; Be Clifford Ifallum v. Metis, (L9i2) 1 Ch. 29, A 
testator gave his personal estate to A and bis real estate to b ; these estates were 
respectively taken as they stood on tbe date of tbe testator's death, Chandler v. 
Pocwk, 16 Oh. 10 499 ; Jttendra Kumar v. Nntya Oopal, 18 C.W.N, 140; but see 
Ford v. Ward, (1912) 1 Ch. 888. Th^ffectof tbe section is that there is a pre- 
sumption against intestacy in respeot of properties acquired by tbe testator 
subsequent to the execution of the will, unless the oontiaty appears frpm tbe 
will, Alavtndar Gramani v. ftanakoti Animal, A. LB. 1927 Mad. 989 «■ 89 1.0,776, 
and that in the absence of an express (imitation, tbe disposition eovers all 
the properties wbiob the testator owned at tbe time of bis death, Mwt. Range* 
t. jErafi«s,‘i6N.L.B.266«A.Ui. 193-2 Nag. 168-1411 C. 160. Tbe property wiU 
include all the incidental rights, profits, dividends 

The accessory follows following tbe principle of ire. 8 of the T. P< Aet, (IV ol 

the pr ne . 1882 ) and the maxim Aocmorws uquitur natural*' mi 

principally, (3- lost. 188— An asceesory follow* tbe nature of its principal)* 
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let Birmingham D. D. B. a Co. v. Bait , ' 88 08. D. 295 ; & Chaiities, (18961 

1 Lb m. 

> Limitations to this Bait : — There are two limitation* to this role. Id tt# 
first place, it applies only -to the subject of the gift, vide notes at p. 176, ivput , 
secondly, it applies only when no contrai y intention appears from the will. Ihne, 
where the testator refers to a leasehold inteiest in a house at (he date of his will ; 
bat this leasehold interest was subsequently enlarged at the lime o} his death , 
that enlarged interest did not pass, Be Knight, 84 O.D. 618. The words now, 
“am,” at preseut,” "to-day” and the like will show a contrary intention as contem- 
plated by the hmitatiion iu the section, and in case of suoh words, the point of 
tunc will be shifted from the date of death to that of the will or some other appointed 
time. 8ee the following cases, Sluter v. Slater, (1907) 1 Ch. 666 ; Dudley V. 
Champion, (1898) 1 Oh. 101 ; Oill/ord v. Pawgs Kick, 80 Bsav, 800 ; Lady Lang dale v. 
Briggs, 8 De (J. M. & (i. 891. Of late, there has been a tendenoy in the English 
Courts to oonstrue terms indicative of the present tense not with reference to the 
date when the will is made, but to the date on which the testator dies. Cf. J)icktn m 
son v Dickinson, 12 Ch D. 22 ; Foxton v. Fatten, 13 Ch. D. 869 ; Wagetaff v. 
Wagslaff, L..B. 8 liq. 229 ; also 80 Ch. D. 60, supra. So suoh words by tbemsehes 
may not show an iuteutioD that the after-acquired property should not psss, vtde 
.Everett v. Everett, 7 Ch. D-, 428 ; lie Midland By Co., 84 Beav. 626. Cf. Jitendra 
Kumar v. Nnty Oonal, 18 C. W N. 140 A desorition of the property as that which 
the testator "now ’ owns or occupies according to oiicumstanocs does not exolude the 
after-acquired propel ties, Met. Bait goo v. Ilan a, 28 N.L.lt. 266 — A.l.ll. 1982 Hsg. 
168-141 J.C. 160. When I he bequest was in lespect of the testator’s shore in a 
business (which was a thud on the date of will and the uhole at the time death), 
ins whole inteiest passed, Be Bwsel, 19 Ch. li. 482. Cf. Lawes v. Bennel, 1 Cox. 
167 ; Be Pyle, (1896) 1 Ch. 724. 

91. [Suo. S. 78] Uuless a contrary intention appear# by the 
will, a bequest of the estate of the testator ehali be 
powor oi appointment construed to include any pi operty which he may 

tequioc by B ° aoral have power to appoint by' will to any object he 

may think proper, aud shall operate as an execu- 
tion of suoh power ; and a bequest of propei ty described in & general 
manuer shall be construed to include any property to wbicb such 
description may extend, which he may have power to appoint by will 
to any object he may think pioper, aud shall operate as an execution 
of suoh power. 

N. B.— This section fine* not apply to Hindus <fco. Ik corresponds to sett fit 
of the English Willi Act, 1887(1 Vis. C. 26), 

98 
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town oi Appointment '.—Vidt note* at p. 129, anti. A pcim it * right givta 
t6 a person to deal with property, either wholly or partially for the benefit, of 
himself or for the benefit of others Powers are (1) gCneial or (2) special. Jhe 
bower is general when the person to whom the power is given can exercise it as ha 
pleases ; Abdul Balm v- Saaddt Ali , 1 Look. e. 783- A.LR. 1928 Oudh, Ififi *-308 
1.0.817. Thus, A gift is made to A for life and after bit death to suob person or 
persons as A shall appoint. Here A possesses a general power of appointment, fie 
Weeket's Settlement, (1897) 1 Oh. 289. touch a general power ie aleo oalled mm 
power as distinguished from trust power, which implies that the power is of a epecial 
or qualified kind involving some trust confided to the person to whom the power of 
appointment is given : Thus, if the gift is to the obildren of A in such shares or in 
such proportion as A shall appoint, or to such obildren of A as A (the donee of the 
power) shall think most deserving. Such power is special and quali fit d ; it is 
qu%ltfi*d as the power-holder has no absolute right of selection but has to use bis 
discretion within the narrow compass prescribed by the testator, bee Buun v. 
Biggs, 4 Ves. 708 ; 8 Yes. 601. Such powers are also called fruit* pc weiB as they 
imply the reposing of a confidence or trust in the donee that he should faithfully 
oarry out the work of selection left to him from among the perbons whom the 
testator bad intended to benefit. Compare also Longmtie v. Bn cm, 7 Ves. 124 
(138) ; Wilson v. Dugntd, 24 Oh. D. 244. A general power may be well exercised by 
a will executed previously to the creation of the power, and that too by a mere 
residuary gift, Dtnshaw v. Sorabji, 81 Born 478. Cf. Bat Mottvahu v Bat Mamubai, 
19 Bom. 647; Alburt v. Ad/ntntstrator-Qenerah (1926) M.VV..N.308. When the 
power of appointment will not be conaideied uncertain, (1966) 1 All. E K. 26 . As* 
to how far power to adopt conferred by will takes effect like a power of appointment, 
read the uotes at p. 129, ante. 


Effect of Appointment The effeefe of appointment is that the propeity 
bee 3 ru 38 assets available for the payments of the appointor's debts, Beypus v, 
Lawdley, (1903) AO. 411. 

Application of the Section : — This seotion says that a bequest of the property 
of the testator will include any property over which he has a general power of 
appointment; or in other words, the property over which the testator has only a 
general power will rank as his own property. Ibis eection, it should be noticed, ie 
confined only to general powers, (vide Be Powell's Trust, 18 W. It. 228 : 29 LJ Ch. 
188), and does not contemplate the special or trust power which implies a faithful 
execution of a task according to one's discretion and ability within a narrow 
compass chalked eut by the grantor of the power, Clcvsrv. Awdiy, 12 Bear. 604; 
Bolylani v. Lmit, 20Cb. D. 266; Bussel r. Rntul, 12 b. Gb. 8$7; Boytt t. 
Book. L.R 14 Ob. D 68; R> Powell' t Trust, 89 L,J. Cb. 186 ; Be Byron sSottltnunt, 
(1891) 8 Cb 474. 
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Limitation to the Section This section applies ouly if no contrary intention 
appears by the will, There is no oontrary intention within the meaning of thie 
aeotion unless the will contains something to negative the idea that the propeity 
under power 1 b to olaes with the teBtator s other properties, Scrivtn v. Sandim t 
2 J. & H. 743. For the burden of proof of "contrary intention*’, see (1967) 3 AH. 
ER. 466. Under the English law a codicil cannot be read with the will for the 
purpose of showing that a contrary intention appears by the will, Maddick v. Maths , 
L.K. 14 Ch. D. 422 ; but it seems that having regard to the present definition of 
“codicil*’ in section 2 (b), this English rule no longer applies to ibis country. 


92. [Sue. S. 79] Where property is bequeathed to or for 
the benefit of certain objects as a specified person 
implied gift to objects ma y appoint or for the benefit of certain objects in 
appointment. such proportions as a specified person may appoint, 

and the will does not provide for the event of no 
appointment being made ; if the power given by the will t* not exer- 
cised, the property belongs to all the objects of the power in equal 
shares. 


Illustration. 

A, by his will, bequeaths a fund to his wife, for her life, and directs that at 
her death it shall be divided among bis children in such proportions as 9be shall 
appoint. The widow dies without having made any appointment. The fond will 
bs divided equally among the children. 

N fl.— Tbia section does not apply to IlinduB &o. 

Application of the Section : — Tbia seotion deals with special power of appoint- 
ment. As to wbat is a special power, vide notes at p. 178, ante . It provides that 
wlme a gift is made for the benefit of certain persons or for their benefit in such 
proportions as the bolder of the power shall appoint, in default of such appoint* 
mant, tbs bequest impliedly belongs in equal shares to all the persons for whose 
benefit the power is granted, Routlege v. Donil, 2 Ves. 367. This section applies 
only in default of appointment ibid. It seems that it also applies to the case of 
improper exercise of the power of appointment, Ibid . Or in other words, if the 
real or personal estate be given to, or for the benefit of, such of specified persons bb 
A shall appoint, or to or for the benefit of certain objects in such proportion as 
A shall appoint, and there is no provision for any gift in default of appointment , if 
the power of selection or distribution be not exercised, the gift is not void for un- 
certainty, but the property becomes divisible among all the objects of the power in 
equal shares, see Brown v. Higgs, 4 Vea. 708 : 8 \es. 661. Also Vide the cases 
oited under the heading "Power of Appointment" at p. 178, ante. A power was 
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giveu “to the use of such of the Usues only of 0. and J. (daughters) ae they Bhould 
respectively appoint, such appointment to take etleot of their own respective moiety 
only and not that of the other of them/* heldt each daughter took half the property 
with a power to appoiut, Byramji v, Ratnagar , 18 Bom. 1. 

Default of exercise of Power : — If the power is exercised, the gift follow! the 
oourse of appointment, but when the power is not exercised, this section makes 
provision for epual distribution among all the objects of the power. Whether 
the power has been executed as intended is a question of construction, Mill* v. 
Mills, 84 Ch. D. 186 ; Jachv. Jack, (1899) 1 Ob. 374. In order to exercise a special 
power, there must be a sufficient expression or indication of intention in the will in 
that behalf, Chapman v. Andrew, (191b) Ch D. 510. A power of appointment 
is not properly executed by the faot of execution of a joint will by husband and 
wife, Fehrsen v- Simvson, 4 Cal. 614 ; vide also oilier canes on this subject ; Sent v. 
Kent, (1902) P. 677 ; Turnbull v. Haxes, (1901) 2 Ob. 629 ; Wilson v. Dugnxd, L.K. 
24 Oh. D. 244 ; Ccsy v. Morel , (1965) 2 All. E K. 630. Of. also Java bat v. Kabltbai , 
16 Bom., 492. As to the effect of non-exerciss of the power of adoption read the 
notes at p. 129, ante. 

Equal shares ; — In absenoe of appointment the objects ol the power take in 
equal shares, i.e. per capita, and ns tenants in common, Ilt/sor* v Vuguid, L.K 24 
Oh. D. 244 ; Carterton v. Sutherland, 9 Yes., 446. As to tbe point of time with 
reference to which the class of such objects (of power) is to be rieteimined, see 
Lambert v. Thwates, L.K. 2 Eq. 166 ; Brown v. Higgs, supra. 


93 . [Sue. 8. 80] Where a bequest is made to the “heirs'’ or 
“right heirs" or “relations” or “nearest relations” 
or “family” or “kindled” or “nearest of kin” or 
“next-of-kin” of a particular person without any 
qualifying terms, and the class so designated forms 
the direct and independent object of the bequest, 
the property bequeathed shall be distributed as if it bad belonged 
to sucli person and be bad died intestate in respect ol it, leaving 
assets for the payment of his debts independently of such property. 


Bequest to “heirs” 
etc., of particular 
parson without quali- 
fying terms. 


Illustrations, 


(i) A leaves his property “to my own nearest relations. Ibe property goes 
to those who would be entitled to it if A had died intestate, leaving amts for tbe 
payment of his debts Independently of such property. 

(ii) A bequeaths 10,000 ropees "to B for his life and, after the death of B, 
to my own right heire." The legacy after B's death belong* to thoae who would be 
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(iii) A leaves his property to B ; but if B dies before him, to B's next-of-kin ; 
B dies before A ; the property devolves as if it had belonged to B. and he had died 
intestate, leaving assets for the payment of his debts independently of suoh 
property. 

(iv) A leaves 10,000 rupees "to B for his life, and after his decease to the heirs 
of 0." The legacy goes as if it had belonged to C, and he had died intestate, leaving 
assets for the payment of his debts independently of the legaoy. 

N. B — This section does not apply to B indue etc. 

Bequest to “H-sirs” without qualifying terms : — Such a bequest takes effect 
as in the case of intestacy leaving assets for payment of debts apart from the 
subject matter of the bequest. For the meaning of the term "Heirs’ and the 
various kinds of them, see Wtngfi.ld v. Wingfield, 9 Ch. D. 618 ; Eeay v. Boulton , 20 

0. D. 212 ; Powell v. Boggis, 36 Beav. 536 ; "Bight heir” are the same thing as 
"heirs-at-law." Where succession is limited to ' direct lineal heirs’', both male and 
female heirs will be included in the grant, Mn Safdar Alt v Nnza Moksud Alt , 34 
(J. W.N, 208 (P.O.). For "relations," see Royntr v. Motcbiay. S Bro. C.C. 234. 
delations primarily denote legitimate and bleed relstuns. Seale Bayne v. Jodtell, 
(1891) A.C. 304 ; lie Jodrell , 44 C D. 690. illegitimate relations or those by 
marriage will he excluded, Harvey v. Harvey, 6 Beav. 134; Re Wood, (1902) 2 Cb. 
542 ; Warsley v, Johnson, 3 Atk. 788, unless they are included by express provision, 
Of. Re Jodrell' $ case, supra. Cf. Re Goisellts , (1906) 2 Cb. 316 ; Leoland v. Leol and, 
(L906) 1 Oli, 642 ; Wulur v. Maude, 19 Ves. 424. For "family" see Green v. 
Mirsden, 1 Drew, 66 ; Re Terry $ Will, 19 Beav. 680 ; Barnes v. Patch , 8 Ves, 604 ; 
Jlarlund v. Trigg, 1 Bro. (J.C. 142, For "next-of-kin" vide notes at p. 42, ante ; also 
Davies v. Edwaids, (1910) 2 Cb 74 ; Withy v. Mangles 10 01. & F. 315 ; Re Gray s 
Settlement, (1896) 2 Ch. 902 ; The word "family" is elastic and oapable of different 
interpretations, Gnanendra Nath v. Surendra Nath , 24 C.W.N. 1026, P 0. In this 
ense the meaning of the term was not extended to include people other than those 
existing when the testator died. Sometimes, it is interpreted to mean only the 
testator's descendants and their wives living at the time of bis death. Cf» 4 O.W.N. 
671. In Khettro Mohun v. Gunga Nutatn, 4 C W.N, 671 (supra), the term was 
interpreted to mean the "relations of the testator whether connected by marriage or 
blood, and living at the time of the testator’s death and Conning part of bis house- 
hold. Read the notes under the heading, "Family , post, Ab to the nature of the 
estate taken by the devisees, when the gift is to "A and bis sons , A and his sons 
being members of a joint family at the time of the devise, Janakiram Chetty v, 
Nagamony Mu dal tar, 49 Mad. 98 ■■50 M.L*J« 418***A»I.K. 1926 Mad. 273 ss> 93 

1. C. 662. 
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Next. of. kin : — Vide notes supra and at p. 49, ante. The term will not include 
a widow, Kilner v. Leach, 10 B., 862 ; Be Fttzerald , 88 LJ. Ch,, 6,62 ; nor a 
husband, Milne v. Gilbert,, 2 D. Al. & G. 716 ; 6 D. M. & G. 610. 

Family -.—Vide nofces-at p, 42, ante ; also supra. Where a testatoi by his will 
provided for the maintenance of the members of bis family, the term “family * 
would mean the testator's descendants and their wives living at the time of the 
testator's death, Golapmont v. Hrtshtkesh, 44 C.W N. 697. The word “bangsa" in 
a Hindu will means family and not merely lineal descendants, Prasaddas Pol v. 
Jagannath Pal , 60 Cal. 638-37 0. W. N. 181-A. LB. 1983 Cal. 619-144 

I. C. 894. 

Application of the Section : — The seotion says that an independent bequest to 
such class of persons as “heirs", “next-of-kin" eto , without any qualifying turns, is 
to be distributed as if the testator had died intestate. Th/ee points should be 
noticed in connection with this section, (1) the designated class foims the dm cl and 
independent objeot of the bequest, (2; the class, i.e. heirB, next-of-kin etc. is specified 
without any qualifying terms , (3) the enumeration in the seotion is not exhaustive 
but only illustrative. The words “qualifying terms'* in this section lefer to the 
heirs and not to the bequest, Dtnbat v, Nurserwanj i, 17 Bom. L K 182 ; 28 I C. 481. 
Comp. Aladi Begam v Mahomed I( hahl Khan, 6 Luck, 282^7 O.VV N. 1010 — A. I.K. 
1930 Oudb, 481-132 l.C. 763. 

Without Qualifying Terms : — Heirs, next-of-kin eto. without any qualif>ing 
terms mean such heirs or next-of-Kin as would be entitled under the statute, see 
Wingfield, 9 Ch. D. 668 ; lie Thompson $ Tiust, 9 Ch. D. 607 ; Stannand v. Burnt, 62 
jL.J. Cb., 864 ; Cf. Keay v. Boulton, mpta. The relations witluut enunciation 
would likewise take as in the case of intestacy, Tijjhi v. Longman, 16 Beav., 276 ; 
Fielden v. Ashworth , 20 Eq. 410 ; all the above persons would take per capita or pir 
stupes according as the law of intestate succession provides, vide the oases cited 
above. The effeot of the qualify ing terms is to widen or narrow down the compass 
of the olasses of persons speoiffed in this section. Cf. Pestonji Lhanjt v. Khutetd 
Bat , 7 Bom. L B. 207. 

94. [Sue. 8. 81] Where a bequest is made to the “representa- 
tives” or “legal representatives” or “personal 
Bequosi to “ropresenta- repreentatives” or “executors or administrators” 

fives etc., of particular , . , j.ii 

pera0l i. of a particular person, and the class so designated 

forma the direct and independent object of the be- 
quest, the property bequeathed shall be distributed as if it had 
belonged to such person and he had died intestate in respect 
of it. 
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Illustration, 

A bsqaett is made to the “legel representative**’ of A. A has died intestate 
end iusatv|nt B le his administrator. B is eu titled to receive the legacy, and 
wiU apply it in the first place to the dieobarge of fcu«J» part of A*e debte ae may 
rinaio unpaid : if there be any surplus, B will pay it to those pereone who at Ae 
death would hare been entitled to receive any property of A*s which might remain 
after payment of hie debte, or to the repreeentativee of sttofa pereone* 

if. B . - Thie section does not apply to Hindue &o* 

The Section ; — It is analogous to the preceding eeotioa and ite principle is beet 
explained by the illustration appended to the section* 

£*presentativeS| ate, : — These expressions in the absence of qualifying terms 
ordinarily mean executor*, administrators, vide Be Crawfoid's Tiust , 2 Dre#, 280 ; 
B* Ware Oumbsrhge, 46 Ch D 269 ; Leak v. Macdowall. 48 Boev. 238* But they 
may be so extended as to include next-of-kin, Be Hormr, 87 Cb D. 69fi ; or descend* 
ants, Atherton v. Orowther , 19 Brav,, 448, Bee also Be Valdtys Trust , 40 Ch. D. 
169, in which the representative in question was the executor* 


95 . [Sue. 

Bequest without words 
oi limitation. 

for him. 


S. 8‘2] Where property is bequeathed .to any 
person, he is entitled to the whole interest of 
the testator theieiu, unless it appears from the 
will that only a restricted interest was intended 


^ B — This seoion is applicable to Hindu. 4o. Tt corresponds to sec. 26 of 
tbs English Wills Act, 1887 (1 Vio , 0. 26). For general interpretation of tb. 
seotion, retd (1958) 8 0 J. 620-A.I.R, 1968 8.0. 804. 


Bequest without Limitation A bequest without limitation pesee. tbs entire 
i-iterest of tb. testator uuls.s a oontrary intention appears in tbs will itself. Btoy 
v ' Bawlinson, 29 Bear., 68 ; also lO AH'. 626 ; Sunnily Dossee v. Pocrno Chandra, 
4 W.tt. (O.it.) 60 ; also Navalchand v. Manekchand, 28 Bom..L.B. 460 ; 62 I.O. b8 ; 
Shio Shankar t. Mtthana Kmr, 6 0 L J. 606 : 48 1 0. ] 77 ; Martin t. Eirdey Earn, 
44 All. 897 : 20 A L.J. 266 : 66 1.0. 869 ; Tagore v. Tagore, 9 B.L B. 877 : 18 W.B. 
869 ; Administrator- General ▼ White, 18 SJsd. 879 ; Anandrao v. Administrator - 
General, 20 Bom. 460. A bequest without any restrictions as to tbs time and mode 
of enjoyment is an absolute one, Abadi Begum v. Mahomed Ehahl Khan, 6 Look. 
282“7 O.W.N. 1010“ A.I.R. 1980 Oudb 481 - iS2 l.u. 768. A gift with tbs words 
* < "in eats my son dies before attaining proper age. all my 

Absolute Mt*t*. estate should bo tsken possession of by roy brother" was 
construed to bo an absolute gift. Okhi yrneney tr, Ntln.onty 
Mn'.lick, 16 Cal. 282 ; Likewise, the wolds "shall possess as owns* and possession" 
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were held toeonvey an absolute interest, Qbhinda Chandra v Benode Chanirp, 19 
O.W.N.44; 0 LSaroda Sunfari v. Ertsto Jiban> 6 C W.N, 800. The words, M I 
leave in cbgrgs of” in u wilt have been eoostrued to mean "I devise absolutely 
to 1 *, Abibn AH y. . Alhajtmuma, 76 0. L J. 496“ A. !. R 1942 P» & 69 — 208 
1. 0. (P. 0.)* Grant of potter of alienation ttill imply an absolute inteiest, 
logemar Naram v. Ram Chand , 99 I. A, 87 : 28 Cal 670 ; Advocate* General V. 
Bormn&ji, 99 Bom., 876; Irvine v, Sullivan , L R. 8 Kq. 678; Cowfahy 
Banbury, 9 0. W, N. xoviil (98). A gift for life coupled ttiih a genertl 
potter of appointment may sometimes be taken to indicate the gift of an 
absolute estate, Rameshar Bahh v. Balroj Knar, 9 O.W.N. 
Gift over after creating 660- AJ.R. 1932 Oudh, 827. A life estate with an unrestricted 
absolute estate is void, power of disposal is a contradiction in teims ; therefore* Such 
* an unrestricted power is construed as implying an absolute 
estate, Govindbhai v Dahyabhai, 38 Bom L.R. 178 — A.I.H* 1986 Pom. 201 — 
163 I C 632. Where an absolute estate was granted, grant of an ulteiior disposi- 
tion is void, Rajeshurt v. Mathura, 68 I 0. 848 : 24 O 0. 1.87, as being lepngranl 
to the estate already created, Jagdeo Singh v. Deputy Commissioner, Pattnbgaih , 2 
Luck 607-13 O.L.T 762-A.I.R 1926 Oudh, 481 -96 I.O. 47 ; Rameshar Baksh v. 
Balraj Knar, 9 O. W N. 660 - A J.R. 1932 Oudh, 827 [eailier words conferred sn 
absolute estate, the latter olause was a surplusage). Bead the F.B. decision of the 
Oudh Court in Jagmalian Singh v Sheoiaj Knar, 3 Luck. 19 * 4 O.W N 1126“ 

A J R. 1928 Oudh, 49“106 I .C f 93 (F B ) ; also Nand Kuhns Lnl v. Pasuialhi 
Natht 7 Pat. 396 -A LR 1928 Put 348 |N B. The rule in Shells) ’s esse does not 
apply to the cousti uction of wills in India] ; Ram Saran v. Ganga Levi, 9 1 ah. L J, 
32- A. I. It. 1927 Lab 888*109 I 0. 830-foIlowirg 6 Lab LJ. 418; Surah 
Chandra Pahtv. Liht Mohan Dntta, 12 0 L J. 316-20 C.WN. 463-31 1.0. 405— 
relied on in Haradhone GJkss v Dasaratht Muhhopadhya, 67 C.L.J 237“ A IB. 
1989 Cal. 88 [absolute interest not cut down by subsequent woids, in absence of 
contrary-intention I ; Sansnr Chand v Durga Das i, 1933 A L. J 1486 — A. I.K. 
1984 All. 93 “1 49 I C 648. Comp, however, Swamt Dayal v. Ramadhar, 
A. I R. 1981* Oudh, 868- 134 I. 0. 865 Appointment of an executor is 
not inconsistent with the giving of an absolute estate, Konho\a Lall v. 
Him Btbf, 16 Pat 1 61 - A. 1.11.1986 Pat. 828-163 1 C. 940 ; Muhammad Zia - 
ullah v. Rafiq Mohammad, 1939 OWN. 681- A IK. 1989 Oudh. 218-182 
L0. 190 Read the notes and oases under the heading, "Gift over on a 
oonfcingeney” under secs 124 and 181, post, A testator, after granting an 
absolute estate with power of alienation, provided for a gift over of ”whet may be 
left of the estate" at the time of the death of the previous legatee, and the Court 
held that the gift over was void not onlv for repugnancy but also for uncertainty ■ 
Rameshar Bahsh v. Bahap Knar, supra; see also Potkath v, Chandar PAtkaeh $8 
t\L.R* 85- A I. ft. 1938 Lah, 216-188 LG 866. Where the dominant intention of 
the testator is to make an ulterior disposition, mere use of woids ordinarily indie** 
tiee of absolute intereat, will not oonvsrt what ll intended as a life, estate Into an. 
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absolute estate, and in each a case no question ol curtailment of an absolute interest 
will arise, Khajeh Habibullah v. Ananga Mohan Roy t I.LR. (1942) 2 Gal. 868-76 
O.L J. 279-46 C.W.N, 719-A.I.R, 1942 Cal., 571-202 1.0,90. It may some- 
times bappen that by reason of subsequent development of events, the devised 
property takes the same oourse of succession, whether the prior interest be an 
absolute iuterest or a limited interest, and in suoh a case it may not be necessary 
for the Court to make a final pronouncement on the nature of the interest given, 
Sanjeevappa v. Nimba Jetty, G Mys. LJ. 379. Creation of successive life*eetatee 
doss not necessarily take away from the absolute obaraoter of the devise, Martin v, 
Htrdey Ram , 44 All., 897 : 20 A.L.J. 266 : A.l.R. 1922 All. 120 : 66 I.C. 869 ; but 
see Harendra Chandra v. Basunta Kumar , 22 C.W.N. 689 : 48 I.C. 991. Where the 
words dearly show an intention to convey an absolate interest, no presumption 
can be raised in favour of a restricted gift, Samba Siva v. Venkataswara , 81 Mad. 
179. The intention of the testator is after all the real test as to what interest haB 
been conferred Mahomed Ali v. N tsar Alt, 1 Luck. 692 — A.l.R. 1928 Oudb, 67 — 
109 1.0. 835 ; as to the effect of the use of certain technical wordB, and words of 
inheritance, vide notes infra. It has been held that a bequest of “money passes 
the whole of the testator’s personal estate, Cheda Lai v. Gobtnd Ram , 80 All. 466. 
Read also the notes at p 147, ante. A direotion *‘to remain in poseesion just like 
myself" to a widow is a limitation and passes only a life-estate, Brijlal v. Sura] 
Bah am, 39 I. A. 160 : 34 All. 406: 16 C.W.N, 746 : 16 C.L.J. 47, P.C. Cf. also Radha 

Prnsad v Ranee Mont , 86 LA. 118: 86 Cal. 896; 12 C.W.N. 

Bcquost with a Gift 729 (P.C ) ; Mahomed Alt Khan v. Nisar Alt Khan , 1 Luck. O. 
over: Limited Interest. m When there ig a Ta lid gift over, the devise is 

generally of a limited, interest, Motilal v. Administrator • 
General , 86 Cal. 279 Moling Po v. Najean , 6 Bur. L.T. 87 : 16 LC. 366 ; Mafat Lai 
v. Kanhiya Lai , 17 Horn. LR. 706 : 30 I.C. 916. Cf. 29 CaL 699 : 6 C.W.N. 721 ; 
19 Bom.. 401 ; 12 Bora. 186 ; 13 Bom , 463 ; 16 Cal. 883 (P. 0.) ; 22 Bom. 838 : 
2 C W.N. 417 ; Damodara Moothan v. Ammu Atnma, (1948) 2 M.L J. 832 — 1948 
M VV.N. 654-A.l.K. 1944 Mad. 22-211 1.0. 288; Govindbhai v . Dahyabhau 88 
Bom. L.K, 175 - A.l.R. 1936 Bom. 201-163 I.C. 632, A valid gift over with restric- 
tion on enjoyment of the inoome, creates only a life-estate, Radha Krishna Chetiiar 
v. Narayansawami Aiyar ; 1936 M.W N. 1164—71 M.L.J. 828 — A.l.R. 1987 Mad. 
163-166 1.0. 727. riimply because the gift is from the husband to the wife, that 

does not show that the gift was not intended to be an absolute 
Gift to wife one, Indrav . Btjia, 21 A.L J. 126 : 27 C.W.N. 221 (P.C.). 

This was so held in an earlier oase before the Judicial 
Committee, Shamsool Hoodav. Shewakram , 2 I.A.7,in/ra; see also Veditha Venkanna 
Nakka , I L R. (1963) Mad. 1235-A.I.R. 1964 Mad. 186; Pulliah Cheity v. 
Varadabagnlu, 81 Mad, 474 ; Saroda Sundari v. Kristo Jtban, 6 C.W.N. 800 ; Bhaba 
Tarini v. Peary Lai , 24 Cal., 647 ; Bhujanga v. Ramayamma, 7 Mad. 887 ; Mohendra 
v. Rakhal t 17 C.L.J. 630 ; but it has been held in Koonjbshari v. Prm Chandra, 6 
Cal. 684 th.ifc in absence ol express terms giving a heritable right or power of aliena* 
24 
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Mt. Mehtab Kanr, A.I.R. 1983 Lah. 861 - 35 P.L.H: 244-147 l.C 968; likewise, 
ore ition of successive estates may imply a contrary intention, Haiendra Chandra 
v. Basanta Kumar . 22 C.W.N. 689: 48 1.0. 99 i ; Cf. Dnrshan Singh v. Wali Khan t 
27 ^L.J. 274» A.LR. 1929 All. 102-116 1.0.80; contra, Marten v Unde Bam . 
44 All. 3.^7 : 20 A.L.J. 266 : 66 1.0.869 Contrary intention may he inferred 
from other words of limitation as well, Ilaywood v. Line, weed, 19 Ch. D. 470 ; 
Mating Pu v. Napean . 15 l.C. 865 (Bur.); see also Punchoomoney v. Troylucko 
Mohiney , 10 Cal. 342; Badha Prosad v. Ranimonit 35 I. A. 118 : 85 Cal. 896 ■ 12 C.W.N. 
729: 8 OLJ. 48, P.C., Amhtkacharan v. Sasttara , 22 C.L J. 61; 80 I C. bfr.8 ; 
Yorke v. Tnbhubandas, 29 Bom., 401 ; Probodh Lai v. Haiish Chandra , 9 C.W.N. 
809 ; thus, a devise of more use and occupation is indicative of an intention to limit 
the interest of the devisee, Be Coward , 57 L.T. p. 285. All words of limitation do 
not however imply curtailment of absolute interest ; for instances, see CroUy v. 
Crolly (1910) 1 Ch. 219; Wisden v. Wisden, 2 Him. & Giff. 396 ; Konhoya Lall v. 
Etra Bibit 15 Pat. 151 - A.I.R. 1936 Pat. 323-163 l.C. 940. According to an 
Allahabad case, a devise of an absolute interest with a limited restriction on the 
donee's power of alienation inter vivos is not cut down, if the donee retains the 
property (that is, does not alienate during bis life-time) and passes on the donee’s 
death as his absolute propeity, Jn ie TwaUing , 1936 A L «T. 1207. The Oudb Court 
also has held that restriction on one form of alienation (that is. on power of making 
a testamentary gift or bequest) without any restriction on other forms of transfer, 
such as sale, mortgage etc. does not cut down an absolute interest, Ram ana j Phan 
v. Manraj Kuer , 10 Luck. 60 "•1936 O.W.N. GB ^ A . I . Jtt 1936 Oudb, 198-163 I. C, 
878. Any limitation or leatriotion should not also he inferred from the fact that a 
special power is given to a devisee to appoint generally to his obildren, Brcok v. 
Brook, 2 3ira. & Gift. 280. As to whether deviBe of rents and profits &c., impoita any 
limitation, see Mannox v. Gieener , L.K. 14 Eq. 456 ; Martin v. Martin, 1892 W,N. 

(Brig.) 120. The Judicial Committee have held that a devise 
Void Limitation. . • , . . „ 

of the rent of land for an indefinite time is equivalent to the 

devise of the land itself, Ahtba Ali v Alfiajt Mama, 76 C.L J. 496 — A.I.R. 1942 P.G. 
69-203 I C. 661 (P.C.). When the limitation is invalid in law, it does not affect 
the absolute character of the gift, Suresh Chandra v Lai it Mohan, 12 C.L J 316 — 
20 C.W N. 463 : 31 1.0. 406. It is for this reason that the decided cases have gone 
the length of invalidating a gift over after the creation of an absolute estate ; read 
the notes at p. 184, ante ; and it has been maintained that where the intention of 
the testator is to grant an absolute interest, mere use of restrictive or qualifying 
conditions (through inadvertence or want of skill and so forth), does not limit the 
devisee's powers, Amarendra Nath v. Suiadhani , 14 C.W.N. 468; Jagdeo Singh v. 
Deputy Commissioner, Parlahgaih, A. I R. 1926 Oudh, 431 -96 l.C. 47. For instances 
of limitations that do not restrict the gift, see Sooryadn v. Hammayya, 19 Jd.L.J. 
384 ; Annie Wilton v. Oakes, 31 Mad. 283 ; Lala Manni v. Baja Partab, 67 l.C. 8 • 
1922 Oudh, 22 ; but see Samasundara v. Gunga Bitten, 28 Mad., 386, in which a 
subsequent modification of the previous interest was allowed to prevail ; also 
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Surendra Nath v. Sarojbandhu, 26 O.W.N. 893 : 70 I.O. 928. Set also Navalchand 
v. Uaatkckani, 2b Rom. L K. 460 : 62 I.O. 98. A restriction on the power of 
alieuatiion of au absolute donee, is a void restriction, read the notes under 
sec. 188, post. 

Provision for Maintenance: — Where the testator directed bis son to pay the 
plain tiff maintenance. Held that the direction did not oreate a charge on the in- 
heritance, but simply imposed an obligation to the eon to make a payment for 
maintenance. Alamelu Ammal v. Raja t A.I.R. 1826 Mad 1167. Where the will 
provided for the maintenance of the members of his family the executrix, his 
widow, so long as those members resided with her under the old family roof, the 
Court held the provision to be operative so loDg as the condition was fulfilled, 
Golapmoni v. Erishinesh , 44 O.W.N. 697. 

Provision for payment of annuity : — There is a divergence of Judioial opinion 
whether such a provision is repugnant to the creation of an absolute estate ; read 
the notes under the heading "Void Restrictions’ 1 under Bee. 13b, post. 

Devise to heir — Effect ; — When a bequest is made to a son, the bequeathed 
property got>B to him by devise and not by descent, Jugmohandas v. Mangaldas , 10 
Bom., 628 (criticised in Ahmedbkoy v. Dinsha. 11 Bom. L.lt. 646) ; Janki v. Bhatron , 
19 All. 133 ; so, such a property iB not ancestial property in the bands of the son, 
but is bis self-acquired property. Of. Parsotam Rao v. Janki But. 29 All., 864. 
The position may be different under the Mitakshara Law under which a fathers 
power of alienation over the family property is very limited, see Nagalingam Filial 
v. Rama Ohandra . 24 Mad. 42y ; compare also Bhngbuti Dam v. Chou’dry , 9 I. A 
266:1 Cal. 104; Gooroodas v. Sarat Chandra. 6 C.W.N. 721; Anandrao v. 
Administrator-General 20 Bom , 460; Shumsool Euda v. Shetvukram, 2I.A.7: 22 
VV.U. 409 (l\C.)— approved in Mohan Stngh v. Mt. Gear Devi, A. I R. 1981 Lab. 728 
-L31I.O. 738 When the sons take by devise and not by descent, their mother 
does not gnt any share on partition among them, Debendra v. Biojendra, 17 Cal, 
886 ; Poorendra v. Hmangmu 86 Oal. 76 ; 12 O.W.N. 1002. 

Davise to limited owner, how construed Read, 1964 8.G.J. 667 -“A.I.R. 1S64 
Q.O. 345, oited at p. Itt6. Comp. A I.K. 1964 All. 716. 

96. [Sue. S. 83] Where property* is bequeathed to a person 
with a bequest in the alternative to another person 
Bequest iq alternative, or to a class of persons, ihen y if a contraiy inten- 
tion does not appear by the will, the legatee first 
named shall be entitled to the legacy if he is alive at the time 
when it takes effect ; but if he is then dead, the person or class of 



190 THE INDIAN SUCCESSION ACT [Sao. 96 

persons named in the second branch of the alternative shall take the 
legacy. 


Illustrations, 

(i) A bequest is made to A or to B. A survives the testator. B takes 
nothing. 

(ii) A bequest is made to A or to B. A dies after the date of the will, and 
before the testator. The legacy goeB to B. 

(iii) A bequest is made to A or to B. A is dead at the date of the will. The 
legaoy goes to B. 

(iv) Property is bequeathed to A or his heirs. A survives the testator. A 
takes the property absolutely. 

(v) Property is bequeathed to A or his nearest of kin. A dies in the lifetime 
of the testator. Upon the death of the testator, the bequest to A's nearest of km 
takes effect. 

(vi) Property is bequeathed to A for life, and after his death to B or his heirs, 
A and B survive tha testator. B dies in A s lifetime. Upon A's death the bequest 
to the heirs of B takes effect. 

(vii) Property is baqusatbed to A for life, and after bis death to B or his heirs. 
B dies in the testator’s lifetime. A survives the testator. Upon A’s death the 
bequest to the heirs of B takes effect, 

N> B . — This section applies to Hindus &c. 

Object of the Section ; — The object of the section is to guard against a lapse in 
the event of the legatee’s death before the testator, So, if one legatee predeceases 
the testator, other persons may be substituted in his place. Cf. Ivtt v. King, 16 
Beav. 46 ; Qittings v. McDeimott, 2 My. & K. 69. 

Bequest in the alternative : — The essence of an alternative bequest is that the 
legacy takes effect fiist with the first alternative, and only when that fails, it goes 
to the other alternative branch. Ibus, where there is a gift over in default of a 
particular person, it will be an alternative gift, see J aver bat v. Eabltlai, 16 Bom. 
26 ; 16 Bom. 492, and will take effect only according to the above principle. So, it 
follows that the substituted donee must suivive the iiist legatee, Wot mold v. Wooley, 
(1908) 2 Ch. 206. Tbue, a testator, after a life mteiest to his son devised the 
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residue in favour of the children of that son or failing them, to the granddaughters 
through bis daughter ; at the time of the testator's death there were no grand- 
children by hie sou, but only two daughter’s daughters; the alternative bequest to 
these granddaughters was given effect to, Somasundara v, Qunga Bissen, 28 Med. 
336; an original alternative gift to issue does not fail by reason of the parent e 
death, before the legaoy takes effect, but if such a parent be an intermediate life- 
tenant, he may defeat the alternative gift by surving for a long time. Of. McKay v. 
McKay, (1901) l.R. 109 ; Aptin v. Stone , (1904) 1 Cb. 643 ; thus in Somasundara $ 
case, supra, the grandchildren took notwithstanding the decease of their parent. 
Where a legacy was given to P during her life time and after her to P s sons or 
son's obildren and the son’s were alive after P, the gift to the children would fail. 
R)zu Chattier v. Shanmugam Pillai , (1940) 2 M.L.J. 876 =» 1940 M.W.N. 899**62 
L.W. 279- A.I.li. 194i Mad., 246. For other esses on the subject, vide. Qorringe 
v. Mahls'edt, (1907) A.C. 2‘26 ; Re Cope . (1908) 2 Cb, 1 ; Re Lambert . (1908), 2 Ch. 
117 ; Re Metcalf , (1909) 1 Ch. 424. For an alternative gift subject to the power of 
appointment, see Javeibai s case, supra ; Brown v Higgs, 8 Ves , 661; Wtlson v. 
Dugutd, 24 Ch. D. 244. Although successive life estates in favour of unborn 
psisuns and all estates thereafter are not valid, yet where the bequest is in the 
alternative to that in favour of an unborn person, who doeB not come into existence 
when the previous estate is exhausted, is not bad, Darshan Singh v. Wali Khan , 27 
A.L.,1. 274 -A.U4. 1929 AH. 102 « 116 I.C. 30, 

Limitation to the Rule : — As before, this rule is also subjeot to the limitation, 
that its application can be excluded by eviuoing manifest intention to the contrary. 

97. [Sac. 8. 84] Where property is bequeathed to a person, 
and words are added which describe a class of 
Eflcct nf words des- persons hut do li o t denote them as direct objects of 

blliul-st' l l^vcrIou. cJtd a distinct and independent gift, such peison is 

entitled to the whole interest of the testator there- 
in, tui!e39 a contrary intention appears by the will. 

Illustrations , 


(i) A bequest is made — 

to A and his children, 

to A and his children by bis present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 
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to A and his family, 

to A and his descendants, 

to A and hi9 representatives, 

to A and his personal representatives, 

to A, bis exeoutors and administrators. 

In each of these oases, A takes the whole interest whioh the testator had in 
the property. 

(ii) A bequest is made to A and his brothers. A and his brothers are 
jointly entitled to the legaoy. 

(iii) A bequest is made to A for life and after his death to his issue. At the 
death of A the property belongs in equal shares to all persons who then answer 
the description of issue of A. 

N. B. — This section has not been made applicable to the Hindus Ac , as 
it has been thought inexpedient to apply this artificial rule of construction of 
English law, whioh this seotion embodies, to them, reod Krishna das Tulsidas v. 
Dwirkidas Kaiiandas , I.L.R. (1937) Bom. 679-38 Bom. LB. 629-A1B. 1936 
Bom. 469 = a, 166 1,0. 172. Bub the Madras Court has held that although the section 
is inapplicable to the Hindus still the general principle embodied in it may be 
applied to them, if the testator had not expressly desired otherwise, Damodcna 
Mootkan v. Ammu Amma, (1943) 2 M.L.J. 382 — 1943 M.W.N. 654(2) — A. l.B. 1944 
Mad. 22-211 I.O. 238 — relied on in A l.R. 1964 Andhra 2. 

Bequest to a person with a class added The section says that if a gift is 
made to a particular person and woids are added to denote a particular o)a»8, 
without meaning the class as direct objects of the gift, then the particular peison 
is entitled to the whole interest of the testator. See the oases m i Hub. (l) supra, 
but where the enperadded words are brothers, sisters and cousins Ao (as in illus ii), 
the olass is indicated as objects of a direct gift, and the rule of this seotion will 
nob apply and the particular person instead of taking the whole interest alone 
shares it joi n fcl > with the members of the class, The following English caseB, may 
be consulted in this connection, Mason v. Clarice, 17 Beav 126; Ward v, Grey, 26 
Beav. 486 ; Campbell v. Bour shell, 27 Beav. 326 ; but see Shnner v. Durga Prasad 
31 All., 239, in whioh a gift (not subject to the Buccession Act) “to my eldest son 
and to his lawful male ohildren" was held not to confer an absolute interest; 
also sea Bichard Ross v. Kunwir Nauntlal , 40 I.A. 106 : 36 All. 211 ; 11 A.L.J- 
494; 17 O.W.N. 853; 17 C L.J. 665: 26 M.L.J. Ill: 19 1.0. 267, (Jfc\C.), and 
Administrator- General ?. Money , 16 Mad. 448, In a recent oase an Indian Christian 
by his will gavs his property “to his daughter and her ohildren ’ end the Court held 
that the daughter took an absolute estate, the oase falling within illus. (l) of this 
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notion, Agnes Harriet 7 . Murray , 11 OL.J.469 ; 79 I.O. 1026 : A.I.R. 1925 Oudb, 24. 
The words of the section are wide enough to cover the cans of periodical payment! 
and annuities payable under a will, Seth Sam v. Fela Hart, 61 C.W.N, S40, 

Contrary Intention : — The application of the eeotion may be exoluded by 
evinoing an express intention to the contrary Bee illue. (iii) ; for instance, there may 
be indioation in the context that tbe superadded oIbhb was intended to be directly 
benefited or that tbe bequest to the particular person was intended to be of a limited 
eharaoter, see Law v. Thorp , 27 L J. Oban. 649 ; Ooldney v. Crabb, 19 Beav. 998 : 
Knight 7 . Elite , 2 Bro C.C. 670 ; Ex parte Wynch , § De M. & G. 188. In a Caloutta 
oase, a bequest to tbe daughters "and their respective sons" was construed as 
conferring an absolute interest upon tbe daughters. Iianeemoney v. Premmoney, 
9 0.W.N. 1093 (L046); Badha Prosad Mullick v, iianeemoney , 33 Cal. 947 ; also 
Agnes Harriet's oase, supra , and 36 LA. 118 : 36 Cal. 89(5: 12 C.W.N. 729: 8 
O L J. 48, (P.G ) ; but see Skinner v. Durga Prosad , supra, in which the words "his 
lawful male ohildren’ were construed as mere words of limitation, vide 17 
O.L.J. 556 (supra) The Judicial Committee have ruled that tbe use of the words, 
"male heirs’’ in a will do not import anv limitation. Under this section, in 
the absence of any indioation of a contrary intention, such an expression is of no 
muob effeot, Dadubkoy Framji Qama v. Oowsaji Dorahji Panday , A.I.R, 1926 P.C. 
306, P.C.-94 I.C. 636 (P.G ). 

98. [Sue. S. 85] Where a bequest is made to a class of persons 
Bequest to daas of under a general description only, no one to whom 

persons under general the word* of the description are not in their 
description only. ordinary serine applicable shall take the legacy, 

N. B . — This section applies to Hindus etc. 

Bequest to a Olass : — A ‘class" means s group of persons designated by a 
common name, and when the bequest is made with reference to tbe group name, 
it is oalled a gift to a class. "A gift iB said to be to a class of persons, when it is 
to all those who shall oome within a oertain category or description defined by a 
general or collective formula’*, Peaiks v Moseley* L.R 6 Ap. Ces. 714; Leake v. 
JBo&imon, 2 Mer. 363 : Smith v. Smith , 29 b.L.R. 374- A.I.R. 1986 Sind. 168- lf4 
I.O. 829. It is the very estenoe of a gift to a class, that it is not made independently 
to eaoh member of the olass, Krishnath v. Atmnram, 16 Bom. 646 Of. Be Jackson 
7 . Ashworth, LK 26 Cb. D 162; Be Moss : Kingsbuiy v. Rnf/fr. (1901) A.O. 187. 
When all the mombere of a so-called class ate individually nsmtd in tbe will, it 
will really be a case under eeo. 107 rather than under this sett on, Smith v. Smith , 
supra. 


26 
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Moaning of tho Section When the gift is to a olaia, deaoribod by a common 
oami, no person who does Dot answer tbs description oan participate in the 
bequest. As to what is or is not a gift to a class, vide, next paragraph. 

Distinction between a gift to a class and a gift to an individual: — A gift 
t ) a class implies an intention to benefit those who constitute the ulass, and to 
exclude all others ; and a gift to individuals, described by their several names and 
descriptions, though they may together constitute a class, implies an intention to 
benefit the individuals named, Barler v. Bar her, 8 My. & Or, 688. When the gift 
is to a class, you look to the description, and anybody who answers that description, 
gets the legacy. But when the gift is to individuals* you consider separately and 
independently the oase of each individual, Ibid ; see also Krishna v. Atmaram, 16 
Bom , 678 There is another point of distinction between the two. In the case of 

a gift to a class, all the memberB of it take as joint tsnants, wiih the right of 

survivorship as among them, but in the other case, tbe donees take ss tenants in 
common. Of. Re Stanhope’s Trusts, 27 Beav., 201. A gift "to my nine children 
is not a gift to a class, Re Smith's Trust , L.R, 9 Ch. D. 117 ; Re Stanfield, L R. 16 
Oh. D. 84 ; similarly, a gift to grandchildren by R is not a gift to a class, 
Administrator ‘General v Monty, 15 Mad., 448 ; Gaily Nath v. Ghunder Nath , 8 Cal,, 
378 ; but a gift to A, B, 0 (daughters) together with other daughters to come is a 
gift to a class, 27 Beav. 201 (supra) ; Ramlal v. Kanailal. 12 Cal., 663’ Cf. Re 

Mo*s t (1901) AO. 187; Drakeford v Drakefoui , 33 Beav., 49 (48). Likewise, a 

bequest "to the male offspring of my dam. h ter s’ is a gift to a olaas, Manjamma v. 
Padmanabhayya , 12 Mad, 398; Mnnynldax v. T*i bhubandas, 16 Bom, 662, 

Sondaminy Dan v Jogesh Ghunder , 2 Cal. 2H2 ; expressions like soi a sons , 
"daughters 1 sonB*\ "sons 1 ohildien oi widow* 1 ', constitute classes, Khwtji v. 
Morarji , 2*2 Bom. 633. Cf. Krishna Rao v. Benabai, 20 Born.* 671 ; Mahomed 
Jafferbhoy v. Dame Janbai, 3 Bom. L.R. 785 ; Agnail v. Duckworth, 96 Beav. 307. 
This is the position with respect to the expression "son's descendants , see Sree 
Chand Sowcar v. Kasi Chetly , 1933 M.W.N. 1222~66 M.L.J. 170-38 L. W. 860- 
AIR. 1933 Mad. 886-147 I.C. 883. 

N J3. — As to th© liability of a gift to a class to be defeated by the rule of 
Perpetuity, see Burnyeat v Burnyeat , (1923) 2 Ch. 52. 


99 . [Sue. S. 86] Iu a will — 

Construction of terms. 

(a) the word “children" applies only to lineal descendants in 
the first degree of the person whose. “ children ” are spoken of ; 

(b) the word “grandchildren’' applies only to lineal descend- 
ants iu the second degree of the person whose “grand- 
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children” are spoken of ; 

(c) the words “nephews” and “nieces” apply only to children 
of brothers or sisters ; 

(d) the words “cousins,” or “first cousins,” or “cousins- 
german,” apply only to children of brothers or of sisters 
of the father or mother of the pemon whose “cousins,” or 
“first cousins,” or “cousins-german,” are spoken of ; 

(e) the words “first cousins once removed” apply only to 
children of cousins-german, or to cousins-german of a 
parent of the person whose “first cousins once removed 
are spoken of ; 

(f) the words “second cousins” apply only to grandchildren of 
brothers or of sisters of the grandfather or grandmother of 
the person whose “second cousins” are spoken of ; 

(g) the words “issue” and “descendants” apply to all lineal 
descendants whatever of the person whose “issue’ or 
descendants” are spoken of ; 

(h) words expressive of collateral relationship apply alike to 
relatives of full and of half blood ; and 

(i) all words expressive of relationship apply to a child in the 
womb who is afterwards bom alive. 

N. B — The suction does not apply to Hindus etc., §ee Qoberdhonedas ▼. 
Prafnlla Bala , A.I.R. 1939 Cal. 637. 

Construction of terms : — This section simply defines certain terms of relation- 
ship. and says that when these terms ooour in a will, they are to be understood in 
the respective senses assigned to them by this section. The enumeration in the 
section is not exhaustive, and in construing any term not occurring herein, English 
decisions roav be referred to as a guide. As to the Court s duty to look to the 
plain meaning of a term, see Krmhnaiao v Benabai , 20 Bom , 671. Cf. Khub Singh 
v. Rmjtlal , 41 All. 666. 

Children : — It means the immediate issue of the marriage ; the descendants in 
the first generation, Gibson v Gibson . (1901)1 Cb. 40; and does not extend to 
grandchildren, Rudd iff* v. Buckley , 10 Ves. 196 ; Smith Lord v. Hayward , 85 
Oh. D, 668 ; it also means, heirs of the body, Byng v. Byng t 10 LI L. (J». 171 ; hut 
does not inolude step children, Blankenbaker v, Synder, 36 B.W. 1124; under the 
English Law, m the absenoe of child, a bequest to children may go to “grand- 
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children", Orooke v. Brooking , 2 Vem., 108 ; Berry v. Berry, 9 W. B. (Eng.) 889 ; 
Morgan v. Thomas , 51 L.J Q.B,, 666, but it is doubtful if that is possible under this 
Act. The Indian Legislature seems never to have accepted this view. The old sec- 
tion 86 was not very clear on this matter, but it has been amended by inserting 
the words in italics in 01. (a), viz “of the person whose ‘children’ aie spoken of" — 
We have amended this clause to express the meaning more dearly." — Notes cn 
Clauses . The term includes omy legitimate issue, Bill v. Crook . L.li. 6 H.L. 266 : 
suoh legitimaoy will be determined with reference to the law of the father’s 
domioile, Be Andros , 24 C.D. 673. Vide also at p 24, ante : also Jagadish v. fiat- 
vada, A. I. it. 1941 Pat. 458. For ohildren en ventre sa men, see Pratt v. Mathew , 
22 Beav. 3o9 ; V% liar v. Oilbey, (1907) A.0. 139 ; also the notes at p. 46, ant*, lhe 
expression “pay to children*' signifies a tenanoy in oommon, (1960) 1 All. 
ti.K 120. 

Grand Ohildren : — Do not include grsat-grand-ohildren Waring v. Lee, 8 Beav., 
247 ; Oxford v. Churchill. 3 Ve». 69 ; the term (under the English Law and possibly 
not under this Act) can be extended to great-grandchildren, when there are no 
grandohildren. 

Nephews and Nieces - prima facie accepted in the ordinary sense of the terms, 
Be Cozens (1903) t Oh. 138 ; Like 'child" and “grandchild' 1 they are capable of 
being extended to remoter descendants. Cf. Waring v. Lee, b Bear. 247. Cf. 
Parkef v. Osborne, (1897) 2 Ch. 208; Bedfoid v. Hughes, (1903) 1 Ch. 198 ; 
Alexander v Alexander, (1919) 1 Ch. 371 : 88 L J Ch. 242. 

Ojusins and First Cousins, Cousins-German ; — Vide notes at p. 46, ante. 

Issue : — Ordinarily it is equivalent to ‘ descendants" Be Smith, 36 Ch. D. 668. 
It was taken to mean children in Be Hopkins Trust, (1878) 9 Ch. D. 191 ; For the 
meaning of this term, see Be Burnham- Garrick v. Garrick, (191b) 2 Cb. 196. Cf. 
Edyvean v Archer, (1903) A.C. 379 : Bradshaw v. Bradshaw t (1908) 1 lr. 288. 

Descendants : — See Balph v Garrick, 11 Ch. D. 673. 

100. [Sue. S. 87] In the absence of any intimation to the 
contrary in a will, the word “child"’, the word 

SnahipTnoUoniy the word “daughter,” or any word which 

legitimate relatives or expresses relationship, is to be understood as 
reputed deuoting only a legitimate relative, or, where 
theie is no suoh legitimate relative, a person who 
has acquired, at the date of the will, the reputation of being such 
relative. 


Illustrations. 

(i) A haring three ohildren, fi, C and D, of whom B and C are legitimate and 
D U illegitimate, leaves bis property to be equally divided among ‘my ohildren.' 
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The property belong* to B and 0 in equal aharee, to the ezolueion of D. 

(ii) A, having a nieoe of illegitimate birth, who ha§ acquired the reputation 
of being hie nieoe, and having no legitimate nieoe, bequeathe a sum of money to hie 
nieoe. The illegitimate nieoe is entitled to the legacy. 

(iii) A, having in hie will enumerated hie children, and named at one of them 
B, who is illegitimate, leaves a legacy to “my said children. B will take a share in 
the legaoy along with the legitimate children. 

(iv) A leaves a legaoy to “the children of B." B ie dead and has left none 
but illegitimate children. All those who bad at the date of the will acquired the 
reputation of being the ohildren of B are objeots of the gift. 

(v) A bequeathe a legaoy to “the children oi B.“ B never bad any legitimate 
child. 0 and D had. at the date of the will, acquired the reputation of being 
children of B. After the date of the will and before the death of the testator, L and 
F were born, and acquired the reputation of being child) en of B. Only C and 
D are objects of the bequest. [Bee Mortimer v. West , 8 Buss. 870— seems to be 
over-ruled, vide Be HazHe'i Trust , 3b Ch, D. 726 ] 

(vi) A makes a bequest in favour of hit child by a certain woman, not hie 
wife. B had acquired at the date of the will the reputation of being the child of A 
by the woman designated. B takes the legaoy. [Bee Gordon v. Goidon. 1 Merivale. 
142 ; Pratt v. Mathew , 22 Beav. 989.] 

(vii) A makes a bequest in favour of hie ohild to be born of a woman who 
never becomes his wife. The bequest is void. 

(▼iii) A makes a bequest in favour of the child of which a certain woman, not 
married to him. ia preguant. The bequest is valid. 

N, B .— This section does not apply to Hindus etc. 

The Principle of the Section : — This section, in the first place, gives effect to 
the oommou juristic notion that a bastard is a nullius filius (no body s eon), and is 
based on the Latin maxim. Qui ex damnato cottu nascuntur inter liberos non com- 
p utenture (Oo. Lilt. 8a) — those who are born from unlawful intercouise are not 
counted among the ohildren,— and then further provides that when there is no 
legitimate relative (ae contemplated by the seotion), then a person who has 
acquired at the date of the will the reputation of being “such relative," will come 
in the place of a legitimate relative. Cf Wtlktneon v Adam. 1 Vee & Beav. 422; 
Smith v. Massy, 90 Bom., 600. The meaning of the last two words “such relative" 
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U not very clear ; acoording to striot grammatical construction, the expression, 
ought to mean "such legitimate relative," but the context, the marginal notes 
and the illustrations appended to the seotion do not support such a strict construc- 
tion. It seems that the leputatton should not be that of a legitimate relative, but 
only of a relative. Cf. Earle v. Wilson . 17 Ves 628; Ingiam v. Rayner, (1894)2 
Ch. 83 ; ReBiyan. 80 C.D. 110 : Re Hall 36 C.D 661 ; it should not be forgotten 
that a bastard being a nullius films, can have a ’’father" only by reputation, life 
Bolton , 81 Oh. D 642 ; Pratt v. Mathew, 22 Beav. 839. 

“Any Intimation to the Contrary" ; — The principle of this section may be 
rendered inapplicable bv evincing an intention tn the will itself to include illegiti- 
mate children. For instance when an illegitimate child is mentioned in the will 
by name, Chtfton v , Goodhun ; LK. 6 Eq. 27b ; or by giving a description identifies 
an illegitimate child, Dover v. Alexander, 2 Hare, 262 But where theie is no such 
contrary intention, the general rule prevails and the illegitimate children will he 
excluded ; Vide Re Pearce , (1918) 2 Ch. 874 [on appeal (1914) 1 Ch 264J, following 
Re Brown , 68 L-T. 169. In a gift bv an unmarried person to his mist i ess and her 
sons there must he an intimation that the illegitimate bods are meant, Udti Singh v. 
Amir Kumar , 28 I.O. 348 iCal.). 'Hie intimation shou d appear tn the will t and no 
extrinsic evidence is admissible foi the purpose, vide under the heading “Evidenc/ 1 
below. 

"Any word which expresses Relationship’’ : — This expression is wide enough 
to include all relations, whether lines! or collateral, such as nephews and nieces 
and next-of-kin, see Re Brown, 87 W.U. (Eng.) 472 ; Re Drakm , (1894) 3 t h. 866 ; 
Ri Ha'l, 36 Ch D. 651 ; Re Pailter. ( 1897). 2 Ch. 208. 

At the date of the Will Under this section the reputation of being the 
children of a particular person must he acquiied at the date of the will ; vide lllns. 
(v). So. illegitimate children born after the date of the will, oannot take any 
bequest, Re BoHon, supra. Of. Re Ease's Trusts , 35 Ch. D. 728 ; Re Goodwins 
Tiusts, L.tt. 17 Eq 345, As a matter of fact law does not favour any bequest to 
prospective illegitimate children as that would encourage immorality, and though 
the law in England now. out of sympathy for these unfortunate children, applies 
this rule with less rigidity ( Ocoleston v. Fullalove L.R. 9 Ch. 147 ; Re Hashes Trust , 
supra), the Indian Law maintains the old rigid rule of Re Bolton's case. Cf. 
Mortimer v. Wssl, 3 Hus. 870. For the pur poses uf this seotion a child in the womb 
is taken as a child in esse, Pratt v. Mathew , 22 heav. 889 ; Cf. Earle v. Wthon, 
17 Ves. 628. 

Evidence : — Under this section no extrinsic evidence can be adduced to prove 
the tnttmiti'n that illegitimate children are meant to he included. But such 
evidence is admissible to prove the reputation of the ulaltve at the date of the Will , 
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see Willktnson' * case, supra, and tbs testator's knowledge ol tuoh reputation, Tytlir 
v. Dalrymple, 9 Mer. 419, 

101. [Sue. 8. 88] Where a will purports to make two bequeBts 
to the same person, and a question arises whether 
where "pu^ta* to the testator intended to make the second bequest 
nake two bequests to instead of or in addition to the first ; if there is 
■ame person. nothing in the will to show what be intended, the 

following rules shall have effect in determining the conetruction to 
be put upon the will : — 

(a) If the same specific thing is bequeathed twice to the Bame 
legatee in the same will or iu the will and again in the 
codicil, be is entitled to receive that specific thing only. 

(b) Where one and the same will or one and the same oodicil 
purports to make, in two places, a bequest to the same 
person of the same quantity or amount of anything, be 
shall be entitled to one Buch legacy only. 

(o) Where two legacies of unequal amount are given to the 
same person in the same will, or in the same codicil, the 
legatee is entitled to both. 

(d) Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a will and the other 
by a oodicil, or each by a different codicil, the legatee is 
entitled to both legacies. 

Explanation . — In clauses (a) to (d) of this section , the word 
“will” does not include a codicil. 

Illustrations. 

(i) A. having ten shares, and do more, in the Imperial Bank ol India, made 
his will, whioh ooutains near its commencement the words "1 bequeath my ten 
shares in the Imperial Bank ol India to B ", After other bequests, the will con- 
oludes with the words "and I bequeath my ten shares in the Imperial Bank of India 
to B." B is entitled simply to reoeive A's ten shares in the Imperial Bank of 
India. 

t 

(ii) A, having one diamond ring, whioh was giveD him by B, bequeaths to 0 
the diamond ring whioh was given by B. A afterwards made a codioil to bia will, 
and thereby, after giving other legacies, he bequeathed to 0 the diamond ring which 
was given him by B. 0 oan olaim nothing except the diamond ring whioh was given 
to A by B. 
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(iii) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in 
the same will repeats the bequest iu the same words. B is entitled to one legaoy of 

5.000 rupees only. [See Garth v. Meyrick , 1 Bro. OC. 30 ; Halford ▼. Woods 4 Vee. 
76 ; Manning v. Thesiger, 3 My & K. 29 ] 

(iv) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in 
the same will bequeaths to B the sum of 6.000 rupees, B is entitled to receive 

11.000 rupees. [See Yockney v. Hansard, 3 Hare, 622 ; Curry v. Pile , 2 Bro. 
C.C. 228.] 

(v) A, by his will, bequeaths to B 5,000 rupees and by a oodioil to the will 
he bequeaths to him 5.000 rupees B is entitled to.reoeive 10,000 rupees. [8ee 
Ridges v. Morison, 1 Bro. C.C. 368 ; Johnstone y. Harrowly , 1 De G. F. & Jr. 183 ; 
Cremoell v. Cresswell, L R. 6 Eq. 69.] 

(vi) A, by one oodioil to his will, bequeaths to B 5,000 rupees and by another 
oodioil bequeaths to him 6,000 rupees. B is entitled to receive 11.0G0 rupees. 

(vii) A, by bis will, bequeaths “600 rupees to B because sbe was my nurse," 
and iu another part of the will bequeaths 500 rupees to B “because she went to 
England with my children'*. B is entitled to receive 1,000 rupees. [8ee Masters v. 
Masters , 1 P. YVms. 421], 

(viii) A, by his will, bequeaths to B the sum of 6,000 rupees and also, in 
another part of the will, an annuity of 400 rupee, B is entitled to both legaoies, 
[See Hodges v. Peacok , 3 Yes. 736.] 

(is) A, by his will, bequeaths to B the Bum of 5,000 rupees and also bequeaths 
to him the Bum of 5 t 000 rupees if he shall attain tbs age of 18. B is entitled 
absolutely to one sum of 6,000 rupees, and takes a contingent interest in another 
sum of 5.000 rupees. 

N. B — This section is applicable to Hindus etc. 

Double Bequests : — This Beotion prescribes rules of construction for the oase 
where the testator makes two beqaests to the same person and the question arises 
whether suoh hequeBts are mere repetition or substitutional or cumulative, the will 
itself indicating no solution. 

Four cases arise under the seotion, 

Cl. (a) Where the same specific thing is given twice to the same person 
in the same will or once in the will again in the codicil, The 
legatee gets only the speoifio thing, 
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01. (b) : — Whan the same amount is given fcwiea in the same will or in the 
same codicil, tha legatee gets only one legacy. 

01. (o) : — When unequal amount* are given in the aarne will or in the earn* 
oodioil, the legatee gets both of them. 

01 (d) : — Where two legaoies (equal or unequal), are given one by a will 

and tha other by a codioil, or each by a separate codicil, the 
legatee gets both the legacies 

The Principle of the Section The principle dnderlying tbe above four oases 
may be summed up as follows (1) The bequest of the some specific thing in the 
same or different documents implies only repetition, because tbe same object cannot 
be given twice ; it is physically impossible to do so, see illus, (ij and (ii), and Duke 
of Alban* v. Beamclerk. 2 Atk. 636. (2) Tbe bequest of tbe same amount twice in 

the same instrument likewise implies repetition, Bee illus. (iii) and tbe cases men- 
tioned against that illustration, but (3) same amount in “different" instruments 
produces a cumulative effect, (4) Double gifts of unequal amounts whether in tbe 
same or differeut instruments are always cumulative, vide illus. s (it), (v), (vi) and 
(viii) and the oases cited sgainBt those illustrations ; also Ecohy v. Batten , 1 Bio. 
G.C. 390 ; and Davies v. Mackintosh. (1967) 3 All. KB. 62. 

The above rules apply only when there is nothing in the will to show what is 
intended, tio where there is an intrinsic evidence to show that a contrary thing is 
intended, these rules do not apply : tee illustration (vii) and Masters v. Masters , 
1 P. Wins 423. Such contrary intention also appears in illustrations (viii) and 
(ix). When unequal amounts are given, it may appear from intrinsic evidence in 
the will, that the legacies are only alternative or substitutional ; in such a ossa the 
legatee takes only one gift* vide Williams on Executors , (11th Ed,), p. 1035 ; Bussell 
Dickson , 4 fl.L.C, 293 ; Whyle v. Whylt, L.B. 17 Eq. 60. The bequest of a share as 
well as of the residua is internal evideuoe of what is intended* Kirkpatrick v. 
Bedford , L.B. 4 A.O. 96. Double gifts of the same amount (though in different 
documents) springing from tbe same motive may be intrinsic evidence of the fact 
that they were intended to be mere substitutional, Benyon v, Benyon, 17 
Ves.. 34. 

Evidence of Contrary Intention The aforesaid rules about double gifts are 
mere rules of construction (and not of presumptive evidence), which tbe Court is to 
apply in ahsenoe of any indication in tbe will itself of tbe testator's intention. 
Vide the notes, supra , under tbe beading, * The Principle of the Beotian ; there* 
fore no question of extrinsic evideuoe arises under this sections Biggins v. Dawion 
(1903) A.C. 1. 

26 
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•02. [Sue. S. 89] A residuary legatee may be oobetituted 
by any words that show an intention on the part 
daary r i»gItM° f of *»be testator that the person designated shall 

take the surplus or residue of his property. 

Illustrations* 

(i) A makes her will, consisting of several testamentary papers, in one of 
whioh are contained the following words : — “I think there will he something 
left, after all funeral expenses, etc., to give to B, now at sohool, towards equipping 
him to any profession he may hereafter he appointed to/' B is constituted 
residuary legatee, [taken from Letghton v. Bathe , 8 M. & K. 267]. 

(ii) A makes his will, with the following passage at the end of it : — "I believe 
there will be found sufficient in my banker’s hands to defray and discharge my 
debts, wbioh I hereby deBire B to do, and keep the residue for her own use and 
pleasure." B is constituted the residuary legatee, [taken from Boys v. Morgan , 
9 Sim., 289]. 

(iii) A bequeaths all his property to B, except certain stocks and funds, wbioh 
he bequeaths to 0. B is the residuary legatee. 

N B. : — This Section applies to the wills of Hindus sto. 

Basiduary Legatee how Constituted : — A residuary legatee may he constituted 
by any words showing the testator's intention to give the surplus or resioue of his 
property. Ho particular form of expression is neoessary to constitute a residuary 
legatee ; the testator's intention to constitute a person his residuary legatee is quite 
enough, [Mt* Chhabt Bat v. Ghunnia Bax , A. I R. 1986 Nag. 289 ; Sarat Chandra v. 
Panchanon, A.I.B. 1953 Cal. 471J. Thus the words “should there be any surplus 
after the above expenditure" were held to constitute a residuary bequest. Lwarka - 
nath Bysack v . Burroda, 4 Ual. 443; likewise, the bequest of the surplus was a 
residuary bequest. A*huto&h Dutt v. Docrga Charon , 6 l.A. 182 : 5 Cal. 488 (P.0.) ; 
Rustomji Framj 1 v. Lentin, 22 Bom. ]#. R. 356 ; see also Fanindra Kumar v. 
Administrator-General, 6 C.W N. 3‘2l ; Manorama Dassi v. Rally Charan, 81 Cal. 
166 Similarly, a bepuest of “what is left, my books, furniture etc/’, is a residuary 
one, Be Cadge, L.R, 3 P. & D 644; Of. lie Egan, (1899) 1 Ch, 688; Be Bramley , 
(1902) P, 106 ; Barnados v. Income Tax Commissioner. (1921) 2 A 0« 1 ; Treepoora • 
soondery v. Dsbmdronath , 2 Cal. 45 ; Anandorao v. Administrator "General, 20 Bom. 
460 ; Be Oadogan t 26 C.D 164 ; Damoder Das v. Dayabhai t 21 Bom., 19 ; Be Bmith % 
42 0. D. 302: Of. I.L.R. (1964) Nag. 116-A.I.H. 1964 Nag. 277; Jatram v, 
Kessowjee, 4 Bom. L.B. 665. The words, “1 also give to my niece all my personal 
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property and effcots,*' constitute a residuary gift, Elizabeth O’Donoghuev. Sutherland* 
12 Bang. 706- A.I H. 1986 Rang. 71-160 I.C 810. 


A residuary legatee gate no Intereet in the estate until the reeidne has been 
ascertained. Secretary of State v. Parijat DAn % 60 Cal. 1186-87 O.W.N. 769- A I R. 
1988 Cal 841. Read the notes under aeo. 866. port. The illustrations appended to 
the sootion make it perfeotly dear that in order to oonstitute a residuary legatee it 
is not neoessary that there should be other legatees ss well, Baripada Saha v. 
Oobtnda Ohandra , 61 O.W.N. 91T. 


Surplus or Residue : — As to the meaning of the terms, “Surplus’* or “Residue” 
see Dwarka Nath Bysaok's oase. supra ; Atlree v. Aitree, L.li. 11 Eq. 260 ; Smyth v. 
Smyth, 8 Oh D. 661. Ordinarily, the term “residue' 1 will imply all euoh properties 
of the testator as have not been effectively disposed of, Be BaQot (1898) 8 Cb. 846 ; 
Blight v. Hartnell, 28 Oh. D. 218 ,* also Jairams oase, supra . As to the “ultimate 
surplus*' of the residue, see Kedar Nath v Atul Krishna, 12 O.W.N. 1088 in whieh 
it has been held at p. 1086. that euoh ultimate surplus of the residue pisses as on 
intestacy. Of. Robinson v. Taylor , 2 Bro. O. C. 689 ; Motilal v. Gounshankar, 12 
Horn L.R. 947. As a general residuary gift of personality sweeps up all the 
personal properties of the testator, it follows that if a prior bequest fails that 
will also fall into the general residue, Elizabeth O Doncghue v. Sutherland, 12 Rang. 
706-A.LR. 1986 Rang. 71-J66 I.C. 310 


Words not Constituting Residuary Legatee Vide Be Ashen , 6 P D. 208 ; such 
words at “whatever may remain to my account after payment of debta etc,,*’ 
(Hasting* v. Hane, 6 Sim. 67), or “three or four thousand pounds or whatever 
remaining sum’ (Wrench v, Jutting, 8 Beav., 621), have been held not to constitute 
a residuary bequest. Where, under a will a certain immoveable property consisting 
of a buoglow and garden was bequeathed to the defendant with a direction that 
half the inoome should go to the plaintiff, the legacy to the defendant oannot be 
called residuary legatee, Julia Margaret v. Severina Sobina , 20 L,W, 748 ; A 
residuary olause however does not apply to the property unknown to the testator, 
Eunthalammal v. Surayappa Mudaliar , 88 Mad. 1096 : 29 M.L.J, 682 : 81 1. 0. 494. 
In this respeot the Indian law differs from the English law under which a 
residuary olause embraoes every property not otherwise effectually disposed of* 
Easum v. AppUford, 6 My. & Cr. 66 (62) ; Be Bagot, (1898) 3 Ch, 848. Read Subodh 
Ohandra Niyogi v Bhubaltka Dassee, 60 Cal. 1406 « A l.R. 1984 Cal. 866-149 I.C. 
410. 


Where the residuary legatee is a trustee and the trust fails for uncertainty : — 
Where the bequest of a residue is in favour of trust, tbs trustee becomes the residu- 
ary legatee, and if the trust fails for unoertainty, a resulting trust arises in repeat of 
the residue for the benefit of the beneficiaries as on intestaoy ; the persons claiming 
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th« residue by virtue of the resulting truit are not persona claiming under tbe will 
but da hors the will, Vedabala Dtvi v. Official Trvtiti of Bengal, 62 Gal., 1062- 
89 O.W.N. 1164. 

•03. [Sue. 8. 90] Under a residuary bequest, the legatee is 
eutitled to all property belonging to tbe testator at 
SliduMy the time of bis death, of which he has not made 

entitled. any other testamentary disposition which iB 

oapable of taking effect. 

Illustration. 

A by bis will bequeathe oertain legacies, of whiob one is void under seotion 
118. and another lapses by tbe death of the legatee. He bequeaths the residue 
of his property to B. After the date of his will A purchases a zamindari, whiob 
belongs to him at the time of his death. B is entitled to the two legaoies and tbe 
zamindari as part of the residue. 

N B . : — This seotion applies to Hindus eto. 

The Principle of th9 Section : — The seotion says that a "residuary legatee" is 
entitled to all the property of the testator at the time of his death, that remains 

undisposed of, see Fanindra Kumar v. Administrator- General, 6 C.W N. 821, 

referring to Be Bagot, (1893) S Ch. B48 and Blight v. Barlnoll. (1683) 23 Cb D, 218. 
Ho, a disposition which is not oapable of taking effect, and whiob consequently lapses, 
falls into tbe residue, Ibid ; Cambridge v. Bous, b Ves , 12 ; also Camani v • Barefoot , 
26 Mad., 433. Likewise, where the property iemainB unexhausted by the speoifio 
bequests, the surplus falls into the residue, Dwarkanath Bysaclc v. Burroda . 4 Cal. 
443 ; Chapman v. Brown , 6 VeB , 404 , Sadler v. Turner, 8 Yes., 617 ; Bapubhai v. 
Manukbati, 2 Bom., 388 ; Morarji v Nenbai , 17 Bom., 861. As to ultimate surplus 
of residue, see Kedarnath v. Aiul Krishna. 12 C.W,N. 1083 (per Flefcobsr J ) ; also 
see. 108, infra. For other cases, see Be Wocley Cathcait, (1918) 1 Ch 83; Be 
Clarke Beacey, (l 923) 2 Ch. 407 ; Sarat Chandia v, Panchanan , A I H. 1968 Cal. 
471; Be Seu Prasad, A.I.R. 1964 Cal. 444 ; l.L R. (1964) Nag. 316-A.I.R. 1964 
Nag. 277. 


All Property, «tc. : — The term is very comprehensive. It will eomprise both 
moveable and immoveable property, Munmohan Ghosal v. Puresh Nath , 22 W.R. 

174. Vide also Dwaikanath Bysack's case, supra ; all undia- 
Undispoaod of property posed 0 f properties at the testator’s death fall within tbe 
meaning of this expression, Jones v. Mitchell, 1 Sim. k Btu. 
290 ; Abdul Uuuin v. Sugranbi, A. I R. 1939 Sind., 322-186 i.C. 462. Of. Camani 
v. Barefoot , 26 Mad. 433 (supra ) ; Leake v. Bobtnson , 2 Mer, 821. ‘‘All property" 
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includes lapsed legaoiss [Onmani's cate ; Re Meredith's Trusts, 8 Cb. D. 767], and 
void legacies as well as after-acquired properties, reversions and properties over 
which the testator has a general power of appointment, Blight v. Eartnoll , 28 Ch, D. 
218 ; Of, Fantndra Kumar v. Administrator •General, 6 C.W.N. 821 ; Mnnovama Datt 
v. Rally Churn , 81 Oal. 166 ; aUo Re Spencer's Trust*, 2 Sim N.8. 129. In India, 
the law of succession not recognising any distinction between movable and immov- 
able property, the word '‘effects'' used in an Indian will may mean both realty and 
personalty; but in particular contexts it may be confined to personal property or 
chattels only John Agabog v, James Odder RoUnson, 64 l.A. 276-6 Rang. 427 “46 
O.LJ Mfl-Hl O.W.H. 1078-68 M L.J 71-29 Bom. L.R. 1017-26 A.L.J. 718- 
A.I.R. 1927 P.G. 161 — 102 1 0. 689 (P.0 ). Where the testator only grants a life* 
estate, and does not make any speoifio provision for the lemainder, the remainder 
remains undisposed of, and forms part of the residue, SLrinbai v. Rat an bat, 43 
Bom. 846 : 21 Bom. L.R. 884 : 61 T O. 209. A will speaks from the time of the 
testator's death (sec. 90, supra) ; therefore a property which does not answer the 
description of a legacy (being converted into some other form of property during 
the testator's life-time) will be regarded as a property undisposed of witbiD the 
meaning of this section. Cf. Mayfield v. Netvton, 2 Coll. 690 (note). A legacy also 
lapses under sec. 106, below if the legatee predeceases the testator. Under the 
Indian law, a residuary clause does not apply to property unknown to the testator : 
the law in this respeot differs from the English law, Subodh Chandra Niyogi v. 
Bhubahka Dassee, 60 Oal. 1406 - A. I R 1984 Cal 866- 149 I.C. 410. 

Residuary Bequest— General and Particular : — A residuary bequest is general 
when it oomprise9 all that remains undisposed of out of the testator's entire 
property, see Re Bagot , supra ; Bernard v. Mmshull , 1 JohDi, 276- It is particular 
when the testator sets apart a particular fund, and after providing out of it for 
various legacies to different persons, gives the residue to an individual. Cf. 
j Kedarn'Uh' s Oase, supra . A provision in the will that the donee is to take all the 
properties found to belong to the testator but not mentioned in the will is a good 
residuary bequest. Meherwan Jehangir v. Dhnnbhai Kavasha, (1940) 1 M.L.J. 913 — 
1940 M.W.N, 669 — A. I. R, 1940 Mad. 785. As to what will be the position 
if the non-meutioned properties are themselves unknown to the testator, read 
the notes under the next heading. 


Unknown property— residuarry clause does not apply to So far as the Indian 
Law is concerned, a residuary clause does not apply to property unknown to the 
testator in this reepeot the Indian law differs from the English law, Subodh 
Chandra Niyogi v. Bhubahka Dassee, 60 Oal. 1406- A .I.R. 1984 Cal. 866-149 I. C. 
410. Far less will it apply to a property which, although it is in the possession of 
the testator, does not belong to him, Sombhai v. Jagjtvan , 80 Bom. L.R 987 — A. I.R. 
1928 Bom. 880-114 1.0. 877. 
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Whan Lapsed Legacy falls into Residue : — Under see* 106, when a legacy 
lapses, it falls into tbe residue, unless there be a contrary intention in the will i tself. 
Whether a lapsed legaoy will or will not fall into the residua is to be determined 
with reference to the testator's intention appearing from the will ; for instance, 
the testator gives a legacy to B and tbe residue to A. Gere if tbe testator intended 
that In any event A is to get hie property with tbe exception of the property 
bequeathed to B, then if the legacy to B lapses, it will not go to increase A's ehare. 
The whole question is whether the testator intended to deprive A of the property 
(bequeathed to B), or he simply desired to deprive A only in tbe event B is onpable 
of taking, so that if B does not take, there is no deprivation, and tbe lapsed legacy 
falls into the residue. Bee Blight v. Hartnell, supra ; Be Bagot , supra ; Easum v. 
Appleford, 6 My. & Or. 59 ; Bernard v. Minshull, supra ; Elizabeth v. Sutherland , 
A.I.K. 19*36 Hang. 134-161 I. C. 997 — distinguishing John Agabag's oase (54 I. A. 
276, infra) ; also vide sso. 108, infra. Where all the propertied have been disposed 
of, upon failure of the speolfio legacies, they pass to the residuary legatee and 
not as on intestacy, Elizabeth v, Sutherland, supra. In John Agabag's oase, only 
the undisposed of surplus passed as on intistaoy. 

Residuary Bequest of personal property : English law Under the English 
law. a residuary bequest of personal property comprises a legacy of personal 
property which has failed by lapse or by being void ab initio, Smith v. Smith, 29 
S.L R. 874- A.I.B. 1936 Bind, 158-164 I.C. 889. 

Right of heir where no Residuary Bequest: — Where there is no residuary 
bequest, tbe surplus or residue of the testator's property goes to bis heirs as on 
intestacy, Tagore v. Tagore. 9 B.L L. 977 : 18 W R. P.0. 359 ; AJorarji v. Nenbat, 

17 Bom. 351 ; Sonatun Bysack v. Juggut Sunduree , 8 M I. A. 66 (87) ; Damodeidas v. 
Dayabhai , 21 Bom. 1 (22 Bom. 895) ; Vundravan Das v. Cursondas, 21 Bom., 646. 
Com. Lakshmi Narasamma v. Ammanna Siddhanti, 71 M.L.J. 846-3986 M.W N. 
902-A.l.R. 1987 Mad. 26-168 1,0. 247 ; John Agabog Vertannes v. James Oolder 
Robinson . 54 I. A. 275-6 Rang. 427 « 46 C.L.J 126-81 C.W.N. 1078-68 M.LJ. 
71-29 Bom. L.R. 1017-25 A,L J. 718- A. I. R. 1927 F.C. 161-102 1.0. 689 (P. C.) 
[the undisposed surplus goes to the heirs as on intestaoyj. Tbe beiis in suob a 
oase claim not under the will but de hors tbe will, Vedabales Devi v. Official .Trustee 
of Bengal. 62 Cal. 1062-89 C.W.N. 1164. 

Testator oannot defeat such Right except by Devise Where there is no 
residuary bequest the surplus goes to the heirs as on intestacy and the testator 
cannot then defeat the heirs' right by altering the line of succession, Bee Tagore v. 
Tagore, supra ; Prosunno Kumar v. Tarruck Nath, 10 B.L.R. 267 ; Qohoolnath v. 
Issur Lochnn t 14 Cal. 222 ; so bequest of a portion of tbe property does not exclude 
the heir from tbe undisposed part of tbe residue, Tooheydas v. Prtmji Tricvmdas , 

18 Bom , 61 ; it is only by means of a positive devise, and not by use of mere 
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negative Words that a person can alter the line of succession, Eratha Ehaikhanru ▼. 
Jerbai , 4 Bom 637. Vide also under the beading, “Go as uudieposed of under 
eeo. 108, post. 

104 . [Sue. 8. 91] If a legacy is given in general terms, 
without specifying the time when it is to be paid, 
in generauerms. ° gacy legatee has a vested interest in it from the day 
of the death of the testator, and, if he dies without 
having received it, it shall pass to his representatives. 

B : — This Section is applicable to Hindus eto. 

It provides that if a legacy is given in general terms, it vests in the legatee 
from the moment of the testator’s death. C 1. Qarththore v. Cholie, 10 Vee., 13. 
For the construction of this section, read generally, U963) 8.C.J. 420-A.I.R. 1958 
8*0. 304. The testator s death is ordinarily the time of payment or distribution 
of the fund bequeathed, Jelianqir v. Katkhosru, 13 Bom. L.R. 141: 9 LO. 961. It 
is however open to the testator to direot the class of heirs or nexfc-of-kin to be 
asoertamed at any time and in any manner, be choses, Vinbai v. Eustenvanjt , 28 
I.O. 481 (Sind). 

Vested Interest : — If the legaoy be in general terms, it vests in t nterest (though 
not necessarily i n possession tee Bee* 119, infra 1 in the legatee, the very moment 
the testator dies, see Gar u'^short s s oti.se, sup* a ho the property will vest even 
though its actual enjoyment is delayed, ( Rewan Per shad v. Baa ha Beeby , 4 M.I.A- 
187 ; Khatkhoirti v. Shnntbai, 46 I.A, 267 : 21 Bom. L.R. 130. Bilaw v. Munnxlah 
33 All. 668 : 8 A.L J. 677 : 11 I C. 616 ; Sreeohand Soticar v. East Cheity , 66 M.L.J. 
170-1933 M.W.N. 1222-38 L.W. 860-A.I.B. 1933 Mad. 886-147 I.C. 883. 
Therefore, in the absenoe of any direction in the will as to the time when the legacy 
is to be distributed, the legaoy becomes payable immediately upon the testator s 
death ; Bilaxo v. Munmlal , 38 All. 668 : Chundra Eishore v. Prasanna Eumari , 88 
I.A. 7 : 38 Cal. 327 : 16 0 W N. 121 : 13 C.L.J. 68 : 8 A.L.J. 96 : 21 M.L.J. 116 ; 
(1911)2 M.W.N. 30: 13 Bom. L.K. 67 : 9 l.C, 122 (P.Cj; the vesting of the 
property is not postponed by the mere fact that the testator while giving bis 
property to his grandsons, directed that certain persons are to be given certain 
pensions and that the estate will not he divided until the death of the last pensioner, 
Gallynath ? Chunder Nath, 8 Cal. 878. Cf. Ehaikhosru v, Shtintbai, 43 Bon). 88 : 
23 O.W.N. 419: 61 I.C. 481 (P.0); Gukooluath v. Issur Loohan , 14 Cal. 222. 
Vesting of the property ie not deferred alBo by reason of any direction as to tits 
management of the property, Msitnt . BamEuar v, Alma Singh, 8 Lab., 161-28 
P L.R. 366- A.l.K. 1927 Lab. 404-103 I.C. 606 Whenever 
Vested Remainder after ft lif©-©»tat© is created by will the remainder cannot remain in 
life-estate. suspense, but must vest in some one, Kudr Nageshar v Knar 

Mala, 26 0.0. 189 : 9 O.L.J. 286 : (1922) Oudb, 236 ; Sisir 
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Chandra v. Ajit Kishore , 68 C.L.J. 82-49 O.W.N. 606- A.I.B. 1988 Cal. 466-177 

1.0. 764 ; Sriram v. Mahomed Rahim , 1938 O.W.N. 67 -A.I.B. 1938 Qudb, 69-172 

1.0. 382 ; Siddappaji v Nanjappaje, 6 My a L.J. SOI. [Bead the notes and oaaes 
under heading “Vesting of Deferred Gifts" nnder aeo. 119, post I. 7 he mere inter- 
position of a life-estate does not prevent the vesting of the remainder in the 
remainder-man. Visvanadhan v. Anjaneyavnlu, 1986 M.W.N. 1119 — A.I.B. 1986 
Mad. 866 — 168 1.0. 1083 — distinguishing 12 Mad. 411. Of. Satyabhamabai v. 
Puspalatabai, I L K. (1964) Nag. 315 « 1964 Nag. L.J. 497 -A.I.B. 1964 Nag. 277. 
Of course, under see. 337, the exeoufcor has the power to postpone payment or 
delivery of the legacy till the expiration of one year from the testator's death. 
This section should be read along with sec. 8d2, post, under which the legatee's title 
is not compUte or perfected until be obtains the assent of the executor or the 
administrator, though under this section the legacy vests in him irrespective of such 
assent, see Bachman v. Bachman, 6 All. 683. Ibe estate vested is not full or 
absolute, until the executor's assent is given, and till then the legatee's rights are 
only inchcate , Lakshamma v. Ratnamma , 38 Mad. 474 : 26 M.L.J 666 : 21 I.O. 696. 
Acceptance of the gift by the legatee is a'so necessary, inasmuch a legacy, even if 
vested, would be divested by the legatee's disclaimer, Ibid, fiee also Eavettaff v. 
.Austin, 19 Beav. 59 1 ; Be Young, (1918), 1 Ch. 272 ; read also the notes under the 
beadiug, "Effect of disclaimer of lsgaoy” under sec. 106, post. Wh6ie a will direoted 
that on the youngest son attaining the age of 21. the executrix should divide the 
property among the sons, it was held that the direction only postponed partition 
to a particular date and did not contain a gift to the sons, and therefore the question 
of vested interest could not arise, Poorendrav Bemanyini , 36 Cal 76; 12 C.W.N. 
1002 : 4 I.O. 523. For cases relating to questions of vested remainder under a 
Mahomedan will, see Banoo Begum v. Mir Abed Alt, 82 Bom,, 172 ; Vmesh Chandra 
v. Zahoor Fatima, 17 1. A. 201 ; Jama Bat v Sethna , 84 Bom , 604 (612 j ; Cass omaliy 
v. Gutrtmbhoy , 36 Bom., 214 (263) ; Abdul Wahid v. Nuran Btbi, 11 Cal. 697 1F.C.). 

Effeot of Vesting— The effect of vesting is that if the legatee dies without 
receiving the property or aotualiy enjoying it, his interest will pass on to bis heirs. 
Of. Bilato v. Munntlal, 38 All. 66b : 8 A. L.J. 577; Ellokashi v Dvrponarain ; see 
also Rama Niya Ammal v. Swamt Pillat . 22 M.L.J. 228 ; compare this section with 
sec. 19 of the Transfer of Property Aut (IV of lb82). The section says in express 
terms that it passes "to bis representatives" if the legatee dies during the pendency 
of an administration proceeding arising out of a contest over the will, his heir or 
representative can invoke the aid of this seotion for a direction on the administrator 
for handing over the property to him, Secretary of State v. Partjat Debi t 60 Cal. 
1135-37 O.W N. 769- A.I.B. 1933 Cal. 841-150 I.O. 158. 


105 . 

In what case legacy 
lapses. 


[Sue, S. 9i2] (1) If the legatee does not survive the 
testator, the legacy cannot take effect, blit shall 
lapse and form part of the residue of the testator’s 
property, unless it appears by the will that the 
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testator intended that it should go to some other person. 

(2) In order to entitle the representatives of the legatee to 
receive the legacy, it must be proved that he survived the 
testator. 


Illustration i. 

(i) The testator bequeaths to B ‘‘600 rupees which B owes me, M B dies 
before the testator ; the legacy lapses. Elliot v. Davenport, 1 P. Wme. 83. 

(ii) A bequest is made to A aud his children. A dies before the testator, or 
happens to be dead when the will is made. The legacy to A and his children lapses, 
ttee Stevens v. King, (l904) 2 Ch. 30 ; Appleton v. Rowley , L.R. 8 Eq. 139. 

(iii) A legacy is given to A, and, in case of his dying before the testator, to B. 
A dies before the testator. The legacy goes to B. 

(iv) A sora of money is bequeathed to A for life, and after his death to B. A 
dies in the lifetime of the testator ; B survives the testator. The bequest to B 
takes effect. 

(v) A sum of money is bequeathed to A on his completing his eighteenth 
year, and in case he should die before he completes his eighteenth year, to B. A 
completes his eighteenth year, and dies in the lifetime of the testator. The legaoy 
to A lapses, and the bequest to B does not take effect. Eumberstotie v. Stanton , 1 
Ves. & B. 36 ; Williams v. Jones, 1 Bus. 617. 

(vi) The testator and the legatee perished in the seme ship wreck. There is 
no evidence to show which died first. The legaoy lapses. Greentvoode v. Sutcliffe , 
L.J. (1912) Ch. D. 298. 

N, B : —This section applies to Hindus etc, as it is of general application, 
Krishnadas Tulsidas v Dwarkadas Kaliandas, I.L B. (1937) Bom. 679- 38 Bom, 
L.R. 829-A.I.R. 1936 Bom. 469-166, I,C. 172. 

When Lsgaoy Lapses : — ^lf the legatee does not survive the testator the legaoy 
to him lapaea or is extinguished, and goes as undisposed of part of the residue of 
the testator's property, Alexius Jacob v. Dr, Alfred, 6 D.LK. (Pom.) 163. An 
exception to this rule will be found in eeo. 109, infra . which please sec. If a share 
in the residuary legacy lapses, it goes to the heirs as on intestacy see sec. 108, 
infra. Read Shreedhar an v Bharathi Nambishtathiri , 4 D.L R. (Gochj 139. Of. 6 
D.L B. (Bom ) 163, supra, 

27 
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Lapsing apart from this Section This section contemplates only lapsing by 
death* but otber ciroumstanoeB may bring about a lapse of l6gaoy ; for instance, a 
legaoy is given to an unmarried woman, so long as she remains unmarried, but sbe 
marries during tbe testator’s life-time and the legaoy lapses, Andrew v. Andrew, 
1 Coil. 690. 

To what cases the Doetrine of Lapsing of Legacy applies : — Tbia dootrine 
applies both with respect to moveable and immoveable property, Ocodright v. 
Wright , 1 P. Wms 397; it applies where the legaoy is in tbe shape of a discharge 
to a debtor, or to a creditor. Cf. illustration (ij, and tbe oase oited against it ; also 
Stevens v. King, (1904) 3 Oh. 30. Tbe dootrine applies to a power of appointment ; 
the appointee must survive tbe donee of the power or tbe power-holder. Bee Jones v. 
Southall, 32 Beav.. 31 ; Duke of Marlborough v. Oodolphin , 2 Ves. 8en. 61 ; 
Freeland v. Pearson , L.R. 3 Eq 658. Cf. Williamton v. Farwelk 86 Ch. D. 128. 
The dootriue will apply even when an annuity is payable to a oertain person putra 
poutradi krame. The words in italics are merely desoriptive of tbe estate ard 
show that an estate of inheritance has been conferred. They do not import a gift 
over to the sons aod grandsons of the legatee ; therefore if tbe legatee predeceases 
the testator the legaoy lapses, Jagadish Chandra v. Rai Pads Dhal, A.I.R. 3941 
Pat. 468 -196 I O 66. Much a case is not within Ills, (iv) of this section, Saroda 
Prosad v. Dovendranath, 21 Pat L.T. 37- A.I.R 1940 Pat. 257-186 I C. 172. 
Tbe doctrine also applies to contingent bequests, eee illus. (v) and the cases 
tbereagainst. The doctrine does not apply to a gift to a class, if some members 
of the olass survive the testator. Cf. sec. 106, infra . A gift to specific charity 
may lapse if tbe particular institution for tbe benefit whereof the bequest is made 
comet to au end during tbe testator's life-time. Re Rayner, (1896) 1 Cb. 19 ; 
also Corbyn v. French , 4 Ves. 431 ; Re Ovey, 29 Ch. D 660 ; Re Slevm , (1891) 2 Cb. 
236 ; Re Buck, (1896) 2 Ch. 727 ; Re Waring. (1907) 1 Ch. 166. Where the 
property is dedicated to au idol, and a shebait is appointed, the devise will lapse, 
if the shebait so appointed should die without taking charge of tbe property, Sarada 
Sundari v. Oovind Manx, 2 B.L.R. 187, but compare Qopal Lai Sett v. Puma 
Chandra, 27 C. W.N. 174 (P.C ) ; Sreepati Chatterji v, Krishna Chandra , 41 U.L.J. 
22: 29 0. W.N. 17. In case a general bequest to charity is made tbe doctrine of 
lapse will not apply, as then the Court will apply tbe doctrine of Cy Pres, to carry 
out the charitable intentions of tbe testator. 

Intention of Testator that Legacy should not Lapse • — The principle of 
this section applies only when there is nothing in the will to show that the 
testator intended otherwise. Tbe testator may prevent a legaoy from lapsing by 
manifesting a dear intention to that effect in the will itself , Shiv Devi v. Nanharia , 
I.L B. (1940) Lab. 683 -A.I.R 1940 Lab. 313-190 1.0. 682; Kotta Pullayya v. 
Veerarajhiv Amma, (1964) 2 M.L.J. [Andhra) 30-1954 M.W.N. 718-A.I.R. 1964 
Anlhra, 2— dissenting from A. IB. 1936 Bom. 459, supra Extrinsic evidence will 
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not bo admissible to show such intention of the testator, Maybank v. Brook i, 1 Bro. 
0. 0. 84. 


Where the bequest is in the alternative or is substitutions 1. there nr ay 
not be any lapsing ; Corbyn v. French, 4 Ves , 418 ; Re Posters Trusts , 4 K. & J. 188 ; 
or, in other words, the testator may prevent lapsing by giving the property to some 
body else, Sibley v. Cook, 3 Atk. 672 ; Ward v. Grey , 26 Beav. 466. A mere 
deolaration on the part of the testator that the bequest will not lapse is not 
effectual so as to prevent lapsing, Pickering v. Stamford, 3 Ves., 493 ; A spin all v, 
Duckworth, 36 Beav., 307. 

Effect of Testator and Legatee dying in a 8hipwreck That is. when it is 
uncertain who predeoeased whom, vide Underucod v. Wing , 4 De G. M. & G. 
633. 


Effect of Disclaimer of Legacy : — Vide notes at p. 208 ante . There, it must 
have been notioed that a legacy may be lost by disclaimer. Where a M&hcmedan 
Taluqdar of Oudh, granted a life estate with a power to adopt to hie widow, the 
latter refused both the estate and the power, with the result that she lost her 
life estate aocelerating the estate of another legatee, Azim Khan v. Saadat Alt Khan, 
8 O.W.N. 849- A. I.B. 1931 Oudh, 177-186 1.0. 642. A gift of a house with lie 
contents constitutes a single gift, with the result that the donee cannot disclaim 
the house, retaining the contents, Rogerson v. Joel , (]943) 1 Cb. 811 (U.A.). 

106 . [Sue. S. 93] If a legacy ie given to two persons jointly, 
Leg»oy does not lapse if Hnd one of them dies before the testator, the other 
one of two joint legatees legatee takes the whole. 

die before testator, 

Illustration. 

The legaoy is simply to A and B. A dies bsfors the testator. B takes 
the legaoy. Buffer v. Bradford , 2 Atk. 220. Cf. (1946) 2 M.L.J. 194. 

N. B.— This seotion applies to Hindus etc. 

Bequest to joint Legatees Where a bequest is made to two joint legatees, 
and if one of them dies before the testator, his interest does not lapse, but the survi- 
ving legatee takes the whole bequest, [ZriaAnddas Tulsidas v. Dwarkadas Kaliandas, 
3b Bom. L tt. 829* AJ.R. 1936 Bom. 469 — oited at p. 209J. Joint legatess taks as if 
they are in the eye of law one person. They are joint tenants with the right of 
survivorship as between themselves, and such right of survivorship prevents lapsing, 
ties Arkel Josep y. Dommgo, 34 Mad. 80: (1910) M.W N. 74 : 61.0.7; Motley v. 
Bird, 3 Ves. 629: Of. Bhaba Tarini v. Peary Lai, 24 Cal, 646 : 1 C.W.N. 378; 
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Jairam v. Euberbai , 9 Bom. 491 ; Bat Mamubai v. Dassa Morarji , 16 Bono., 449 ; Re 
Schoffield Baker . (1918) 2 Oh, 64 ; PowWJ v. Helliear , (1919) 1 Ch. 188 ; ite parte 
2W»er, 20 Beav. 374 ; Westminister Bank v. Harrison, (1989) 8 All E. B. 667 
(Oh. D.). The Oudh Court has, however, held that a bequest to the 

testator's widow and daughters-in-law without any specification of their shares, 
does not, hy reason of the non-specification of the shares alone, give rise to a joint 
tenanoy , Deokalt r , Ram Jag . 8 O.VV.N. 1008-A.1R. 1981 Oudh, 421-184 I. C. 
1103. The Lahore Court also has held that where property is bequeathed to two or 
more persons jointly , they take as ten&ntB-in-oommon, Devidas v. Nizam Din, 
A. LB. 1927 Lah. 278 — 100 I. C. 949. Various shades of opinion have been main- 
tained in other Courts regarding this subject, for wbioh see the notes under the 
heading "‘When the bequest is or is not given jointly." post. The word ‘‘two’* is not 
used in its arithmetical sense but only signifies a plural number, see Re Clarkson , 
(1915) 2 Ch. 216 ; Morley v. Bird . Supra : Re Ward, (1920) 1 Cb. £34 ; similar is 
the case with the number "one " It is to he so understood as to leave one or 
more survivors. For other oases see Leigh v. Leigh , 17 Beav. 606 : Re Rhodts , 29 
Ch. D. 142. For an exception to this rule, see sec. 107 : infra , When a testator 
bequeathed his property to his daughter and his sister's son. whom he intended to 
take as illatom son-in-law, blit the sister s son, that is, the intended husband of 
the daughter died before the marriage oould take place, the Court held that the two 
legatees took as tenants-in-cornmon, and not as joint tenants, because the marriage 
was not a condition precedent to the intended husband or the sister s son taking 
the bequest, Venkata Krtshnayya v. Vasireadt Madamma, A.J.R. 1928 Mad. 926** 
112 I.U. 266. Where after creating a life-estate in favour of the widow, the 
remainder was vested juinly in the daughter and the son-in-law, the latter two took 
as tenants-in-oommon transmitting her or bis shaie to her 01 his own heirs, 
Siddappajt v. Nonjappaje . 6 Mys. L.J 301 ; Ml. J 10 v. Mt. Rukuran , 8 Lah. 219-28 
P.L.R. 78-Al.R. 1927 Lah. 126-100 1.0.64. 

Failure of legacy otherwise than by death -From the ase of the word 
"die" it is not to be understood that this section contemplates only death as 
the agency to bring about partial failure of the bequest. Ibere may be other 
circumstances as well, vide notes under seo, 105 at p. 210, ante ; also Humphrey v. 
Tayleur . Amb. 136 ; Nandi iingh v. Sitam , 16 I. A. 44 : 16 Cal. 677 (generally cited 
under seo. 24 of the Transfer of Property Aot). Vide also Gamani v. BarefooU 26 
Mad. 433 ; Re Balter , (1918) 1 Ir. R. 894 ; Re Coleman . 4 Ch, D, 166. 

When the bequest is or is not given jointly .—Prima facte when a grant is 
made for maintenance of two persons, they do not take as joint tenants, hut 
proportionately to their interests and therefore no question of survivorship arises 
upon the death of one, Mathura v. Rukmini , 17 C.L J. 87 ; Hirabai v. Lakshmibai , 
11 Bom. 673 ; Jogeswar v. Ram Chandra, 28 Cal, 670 (contra* 11 Mad. 268) ; Re 
Ward (19^0) 1 Ch 334. But this principle will not apply if there le indications 0 / 
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a oontrary intention, and then tbe bequest may ba taken aa a joint gilt, Hmanla 
Kumar v. Sndhansu , 25 0 W.N. 262. Fufo also Mathura v. Rukmxni, supra. 
Where property is given jointly to two persona living a&jomt members, each donee 
takes an interest which passes to bis heirs on death and not to survivor, Bat Dmah 
v, Patel , 26 Bom., 446. Of. Naorqji v. Perozba*, 28 J3om. 80 ; Admtniitrator 
General v. Money , 16 Mad. 448. Likewise, it has been said that property wbioh 
comes to members of an undivided family by oevise they do not taka it with tbe 
bene6t of survivorship, Earuppaye v, Narayan Chetti, 27 Alad. 830 But when tbe 
testator uses distinot words providing that in tbe event of tbe death of one 
legatee, his or her share would go to tbe other, the legatees will take in equal 
shares with tbe benefit of survivorship. Radha Piotad MvlUck v Raneemoni , 86 l.A. 
118 : 86 Gal. 890 : 12 0 W N. 729 : 8 0 L.J. 48 (P C.). When tbe bequest is by 
specifying shares, the principle of joint tenancy does not hold good. Bee seo. 
107 infra. Thus, a Hindu in a certain contingency left bis property to bis two 
brothers-in-law in equal shares, held they took as fceuants-in-oommoD, Bari Prosad 
v Kuntoar. 33 All. 247 ; see aUo Issaki Ammal v. Muthuswami . (1213) M W.N. 604 ; 
20 1.0 632. The prinoiple of joint tenancy is not very muoh in favour in this 
country, t ride Jojeswar's case supra, and even bequtBts without specification of 
shares have been held to oreate only tenancy in common, Gopt v. Jaludhar , 
33 All. 41; Kishort Debia v Mundra. 83 All. 665; Buchibae v. Nagpur, I.LR. 
(1946) Nag. 483-A.I.R. 1946 Nag. 879. Of. 28 All. 38; Venkata Kruhnayya v. 
Vasireddi, Alii. 1928 Mad. 926 112 1 0. 265 Thus, a gift to wife and her 
ohildren by the testator was held to make the legatees as tenunts-in-ccn mon, and 
the wife was held incompetent to repreeent the children in any litigation so as to 
bind tbe children's interest by tbe result of such representation, Krishna Minon 
v. Devu Amma, (1941) 2 M.L.J. 287-A.I.R. 1942 Mad. 86 - 201 1.0. 301. Tbe 
natural presumption in this country is in favour of tenancy in common and against 
joint tenancy, Yethitcjulu v. Naidu, 28 Mad. 363. Cf. 27 Mad. 498 and Gtpaldas 
v. Hemandas, I.L.R (1942) Kar. 892 - A.l R. 1942 Bind. 146-208 1.0. 230; also 
Mi. Jio v. Mi. Rukuran , 8 Lah. 219-28 P.L.R. 72- A I.B. 1927 Lab. 126-100 1 C. 
64. Of course no question of survivorship arises where tbe legatees take aB 
tenants-in-oommon, Parakkal v. Parakkal , (1916) 1 M.W.N. 190 : 88 l.C. 968, 

107. [Sac. S. 94] If a legacy is given to legatees in words 
Effect of words showing which show that the testator intended to give 
testator's intention to them distinct shaies of it, then, if any legatee 
give distinct shares. dies before the testator, so much of the legacy as 

was intended for him shall fall into the residue of the testator's 
property. 

Illustration 

A sum of mousy is bequeathed to A, B and C, to be equally divided among 
them. A dies before the testator. B and C will only take so much aa they would 
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have had if A bad survived the testator. 

N. B - — This seotion applies to Hindus eto. 

Bequest by specification of Shares : — This seotion provides that when the 
bequest to several legatees is by speoifioation of shares, the principle of joint 
tenanoy enunciated in the last seotion will not apply. Vide notes above ; also 
Administrator* General v. Monty, 16 Mad. 448. and the other oases cited under 
Bee. 106, supra. Speoifioation of shares implies severance of interest, and therefore 
precludes the application of the legal fiotion of smgle ownership which is the very 
foundation of the doctrine of joint-tenancy with its incident of survivorship. 
The Courts generally lean in favour of tenanoy-in-oommon, Joliffe v. East, 8 Bro. 
C.O. 26. Compare the oases above, whioh show that suoh leaning is all the more 
marked with our Indian Courts ; read Smith v. Smith, 29 B.L.R. 374- A. I. R. 1936 
8ind, 168-164 1,0. 889. 

* In words etc, : — This Bhows that there should be express mention of or 
referenoe to specific shares to be given to the different legatees. 

Effect of such Specification : — The effect is that when a legatee dies, his share 
does not go by survivorship, but lapses and falls into the residue of the testator's 
property, vide Be Moore i Trust, 31 L.J. Ch. 368. 

108 . [Sue. S, 95] Where a share whicii lapses is a part of 
When lapsed ahar. goes the general residue bequeathed by the will, that 
as undisposed of. share shall go as undisposed of. 

Illustration. 

The testator bequeaths the residue of his estate to A, B and C, to be equally 
divided between them. A dies befors the testator. His one-third of the residue 
goes as undisposed of. 

N . B . — This seotion applies to Hindus eto. 

Lapsed Share In General Residue : — We have already teen that where the 
Legacy is of speoifio property, if it fails, it lapses into the residue ; and this 
seotion provides that wheu suoh legaoy is a share in the residue, itself, it goes, upon 
lapsing, as undisposed of residue to the heirs as on intestacy, see Skrymsher v, 
North Oole, 1 Sw. 666 (670) ; Palmer v. Ainsworth, (1893) 3 Ch. 369; Lloyd v. 
Lloyd , 4 Beav. 231 ; Administrator- General v. Lazar Stephen , 4 Mad. 244 ; 

Vedahala Debt v. Official Trustee of Bengal, 62 Cal. 1062*39 OWN. 1164. 
In the case, of 4 Mad. 244, the testator bequeathed one moiety of the residue to 
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the wife of ad attesting witness. Snob a beques being void tinder see, 67, 
supra, was dealt with as undisposed of residue. Comp. Kutammal v. Saraswati 
Bai , (1988) 9 M.LJ. 1010-1988 M.W.N. 1162-A.I.K. 1989 Mad. 118-179 

10.749. See also Be Jones, Johnson v. Attorney-Oeneral, (1926) 1 Cb. 840, in 
whiob the entire beneficial interest in the testator's property was given to bis wife, 
who however, predeceased him, and such beneficial interest, in absence of next-of- 
kin, escheated to the Grown. 


4< Go as undisposed of’’ : — It means that the lapsed share of a residue goes as 
on intestacy to tbe heirs of the testator : Cf. Ohio, Khtuee v. Chia Po , 88 M.L.T. 212 
(P.O.); Ristammal v. Saraswati Bai, supra. But as tbe testator cannot after tbe 
line of intestate suooession [see Tagore v. Tagore, 9 B.L.R. 877, Putna Sashi v. 
Kahdhan . 86 Cal. 60S : 16 0 W.N. 698 : 14 C.L.J. 1 : 8 A.L.J. 681 : 18 Bom. L.B. 
461: (1911)2M.W.N. 408: 21 M-L.J. 1119: 11 J.C. 412 (P. C.) ; Madan Lai v. 
Labhu Bam, (1922) Lab. 421 : 67 I.C. 481. Of. 4 Bom., 687] suoh undisposed of 
property will go to them even if he declares that some of them will not get any 
property. Johnson v. Johnson, 3 Beav. 318 ; in the case of a residuary gift to a olaes, 
if the gift to one member of the class, be subsequently revoked, such revoked 
share does not go as undisposed of residue but enures for the benefit of 
the remaining members of that olaBf, Be Dunster , (1909) 1 Ch. 103 ; Be 
B alance, 42 Ch. D. 42 ; also Skrymshers oase, supra. Cf. sec. Ill, infra. 
Where a residuary bequest made by a testator in favour of a trust fails for 
uncertainty, there will, by reason of this section, be a resulting trust to 
tbe heirs of the testator, Vedabala Dev % v. Official Trustee of Bengal , 62 Oal. 
1062-39 0. W.N. 1164. 


109 . [Sue. S. 96]. Where a bequest has been made to any 
ohi Id. or other lineal descendant of the testator, 
aud the legatee dies in the lifetime of the testator, 
but any lineal descendant of bis survives the 
testator, tbe bequest shall not lapse, but shall take 
effeot as if the death of the legatee had happened 
immediately after the death of the testator, unless a contrary inten- 
tion appears by the will. 


When bequost to 
testator's child or lineal 
descendant does not 
lapse on his death in 
testator's lifetime. 


Illustration. 

A makes his will, by which he bequeaths a sum of money to his son, B, for bis 
own Absolute use and benefit. B dies before A, leaving a son, C, who survives A. 
aud haviog made his will whereby he bequeaths all his property to bis widow, D. 
The money goes to D. 


N. 2?.— This section applies to Hindus &c. It corresponds to sec. 38 of the 
English Wills Act with a slight modification. In this section we have the words 
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Hooai descendants'* instead o! "issue" occurring in the English Act. 

Tbs Buie in this Bastion -Like sec 106, supra, this seofcion provides an 
exception to the general rule about lapsing of legacy by reason of the legatee's 
death during the testator's life-time. It says that where a bequest is made to a 
child or other lineal descendant of the testator, and such legatee dies in the lifetime 
of the testator leaving descendants who survive the latter (i.e., the testator), tbs 
bequest will not lapse, but will pass on as the disposable property of the 
deoeased legatee, Be Parker , 1 Sw. & Tr. 593 ; Johnson v. Johnson , supra* Though 
the legatee dies in tbs life time of the testator, still the law by a fiction oontemplates 
that suoh legatee has died after the testator, with the result that he is supposed to 
have taken a vested interest in the property wbioh then descends to his heirs, Be 
Parker , supra ; Johnson's case, supra. Bo, suoh heirs or descendants do not come in 
in their own right, but in the right of their ancestor, the deoensed legatee, see Jttu 
Lai v. Binda Bihi, 16 Cal 649 Of. Bamarothan v. Banganathan, 24 Mad. 299; 
Shama Churn v Khettromoni, 27 Cal. 626. "The effeot of the section is to prolong 
the original legatee e life by a fiotion for a particular purpose", Jarman on Wills , 
4th Ed. 364. Or, in other words, the effeot of this section is to give the deceased 
legatee absolutely as if be had survived the testator, Cf. Be Hornes Trust , 22 C.D. 
663; Picker sgill v, Bodgar. 6 C.D 168; Be Hensler, 19 C.D. 612. Thus, a testator 
gave a legaoy to his son's daughter J, who died in the lifetime of the testator 
leaving K a child, who survived the testator, hrld, J in the contemplation of law 
ueder this section, was in existence at the tune of the testator’s death, because 
her descendant K survived, Jttulal v . Binda Bib\, supra. Although to make the 
legal fiotion contemplated hy the section operative and to prevent lapsing it is 
necessary that some lineal descendant should survive the testator. The section 
does not lay down that upon such fiction being applied the benefit of the bequest is 
oonfiued to the lineal descendants only and is not extended to the other heirs, 
Mohammad Yakub Khan v. Aziz-un-ni?a, 1936 O.W.N. 881 — A. I R. 1986 Oudh, 
437-166 I C. 1076. The word ‘ child" in this Beotion includes a child in the womb, 
Cf . Tagore v. Tagore, 9 B.L.R, 37?; 18 W.li. 869, and with refeiencs to Hindu 
Law, an adopted child, see Restriction No 6 of Hobedule 111, hut it will, not 
include an illegitimate ohild. unless there is a designatio perscnce v Jagadish 
Chandra v. Bai Pada Dhal. A.l.R. 1941 pHt. 468 -196 I. C. 66. A sister’s 
daughter of a testator governed hy the Marumak-kathayam tarwad is not a child or 
other lineal descendant within the meaning of the section, so as to entitle her 
to claim a legacy in favour of her mother, when the latter died during the lifetime 
of the testator, Shreedharan v. Bharathi Namhtshtaihiri, 4 D.L.K. (Coob) 1S9. 

A Contrary Intention The rule of this section does not apply if there be a 
contrary intention appearing in the will, vide Jiiulal v. Binda Btbt, 16 Cal. 649. 
Thus, a bequest was made to a "daughter and her sons from generation to 
generation/' The legatee predeceased the testator leaving daughters (and not sons). 
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The word* within inverted oommm were hold to mean simply heir* and this section 
did not apply, Ramarathan r. Ranganatkan, 24 Mad. 299. Cf . Ramatami v. 
Ruppusami, 13 M.L.J. 361. 

110. [Sue. S. 97] Where a bequest is made to one person for 

Bequest to a tor benefit the benefit of another, the legacy does not lapse 
oi ( B does not lapse by by the death, iu the testator’s lifetime, of the 
A8dwth ‘ person to whom the bequest is made. 

N B — This section Applies to Hindus eto. 

Bequest for Benefit of another person • — Herein we have another exception to 
the rule about lapfling. Tbia seotion Bays that when a bequest is made to a person 
for the benefit o I another, there ia no lapsing by the legatee e death ; ao it has 
been held that where a bequest ia mAde to a person at a trustee for another person! 
the legacy will not lapse by the death of the trustee in the testator's lifetime, Eates 
v. England, 2 Vern., 468 ; or, in other words, & bequest to Cestut que trust will not 
fail by the trustee's death ; Cl Oke v. Heath, 1 Vte. Ben., 1 34 ; Wigg v. Wigg, 1 Atk. 
382 : Hills v. Wirhy, 2 Atk. 606 ; but the position may be different, if the gift to 
the trustee be revoked or adeemed, the reason being that this seotion contemplates 
only the oase of trustee's death in the testator's lifetime, and not such contingencies 
as revocation or ademption, Couper v. Man tell, 22 Bear. 223. The oonveiae 
position of this section also holds good, vtz., a gift to trustee will not he rendered 
void by the death of the cestui que trust before the testator, Doe v. Edlm, 4 Ad. 
& E. 682. 

111. [Suo. S. 98] Where a bequest is made simply to a 
Survivorship in oise described claes of persons, the thing bequeathed 
of bequest to described shall go only to such as are alive at the testator’s 


Exception . — If property is bequeathed to a class of persons 
described as standing in a particular degree of kindred to a specified 
individual, but their possession of it is deferred until a time later 
thau the death of the testator by reaeon of a prior bequest or other- 
wise, the property shall at that time go to such of them as are then 
alive, and to the representatives of any of them who have died 
since the death of the testator. 

Illustration). 

(i) A beqnaatb* 1,000 rupees to “the children of B' without saying when it 
is to be distributed among them. B had died previous to tbs date of the will, 
leaving three children, 0, D and E. E. died after the date of tbe will, but before 
28 
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the death of A. C and D survive A, The legaoy will belong to C and D, to the 
exclusion of the representatives of E. 


(ii) A lease for years of a house was bequeathed to A for his life, and after 
hiB deoease to the children of B. At the death of the testator, B bad two children 
living, C and D, and be never bad any other child. Afterwards, duiing the life- 
time of A, C died, leaving E, his exeoutor. D has survived A. D and E are jointly 
entitled to so much of the leasehold term as remains unexpired. 


(iii) A sum of money was bequeathed to A for her life, and after her decease, 
to the ohildren of B. At the death of the testator, B had two ohildren living, 0 and 
D, and, after that event, two ohildren, E and F, wore born to B. C and E died in 
the lifetime of A, C having mads a will, E having made no will. A has died, 
leaving D and F surviving her. The legaoy is to be divided into four equal parts, 
one of which is to he paid to the exeoutor of C, one to D, one to the administrator 
of E and one to F. 

(iv) A bequeaths one-third of his lands to B for hiB life, and after his decease 
to the sisters of B. At the death of the testator, B had two Bisters living, 0 snd 
D. and after that event another sister E was born. C died during the life of B. D 
and K have survived B. One-third of A’s lands belong to D, E and the representa- 
tives of 0, in equal shares. 

(v) A bequeaths 1,000 rupees to B for life and after his death equally among 
the ohildren of 0. Up to the death of B. C had not hnd any child. The bequest 
after the death of B is void. Ibee Chapman v. Blisset, Gas. Temp. Talbot, 146 ; 
Wyndam v. Wyndam t 3 Bro. G.C. 68]. 

(vi) A bequeaths 1,000 rupees to "all the children born or to he boru" of B 
to be divided among them at the death of 0. At the death of the testator. B has 
two children living, D and B. After the death of the teBtator, but in the lifetime 
of O, two other ohildren, F and G. are horn to B. After the death of C, another 
ohild is horn to B. The legacy belongs to D, E, F and G, to the exclusion of the 
after-born ohild of B. [flee Ayton v. Ayton, 1 Oox. 887], 

(vii) A bequeaths a fund to the children of B, to be divided among them when 
the eldest shall attain majority. At the testator’s death, B had one child living, 
named 0. He afterwards had two other children, named D and E. E died, but 
0 and D were living when C attained majority. The fund belongs to 0, D and the 
representatives of E, to the exclusion of any child who may be born to B after 0's 
attaining majority. 



Bee. Ill] CONSTRUCTION OF WILLS 219 

N. B. — This section applies to Hindus &o It is aubjeot to Restriction No. 6 
of Boh, III. Read Visvanaihan v, Anjaneyalu> 19S6 M.W.N. 1119«A.LR. 1986 
Mad.866-158 168 I C. 1083; 

Amendment : — The original section 98, of the Succession Act of 1866, which 
is reproduced here contained the following illustration : Illua. (b): — A bequeaths a 
legacy to the children of B. At the time of the testator's death. B has no children. 
Tbs bequest is void" ; but it haa now been omitted. “We have omitted Illustration 
(h) as it might give the impression that a child in the womb is excluded which is 
not the existing law" — Notes on Glauses with the Joint Committee Report. 

Gift to a 0. ass :~This section makes provision for a bequest to a olass and 
lays down the incidents of Buoh a bequest. It says that when a bequest is mode to 
a class of persons, then those members of the olasss, who are alive at tbe testator s 
death take the gift. Or, in other wordB, if any member of tbe class predeceases tbs 
testator his interest will not fall into tbe residue by lapse, hut will |sss on to ibe 
remaining members of the class by SURVIVORSHIP Primarily, tbe class should be 
ascertained with reference to the date of the testator's death ; but the EXCEPTION 
to the section provides for the case when such ascertainment of the membna of 
the olass is deferred to a later date (than the testator's death) because of a 
provision putting off possession or enjoymeut of the thing bequeathed to a 
future time (after the testator's death), (i) by meant of a condition auperadded, or 
(9) by interposing prior life-estates ; vide Eamlal Sett v. Kanhm Lai, 12 Cal. 668 
(669, 679). Of. Bishen Chand v Amadia Koer. 11 I.A. 164 : 6 All. 660 ; Srinivasa 
v .' ' Dandtiyndapani, 12 Mad. 411; Whitehead v. John , 10 Vea. 162 ; Be Mervtn, 
(1891) 3 Ch. 197 ; Be Emmet's, Estate. L.R. 18 Cb. D. 484. The principle of this 
aeotion applies even when the gift to olass is not directly made by tbe testator, but 
is made under, or in exeroise of a power of appointment granted by the testator. 
Paul v. Oompton , 8 Ves. 876; Javerhai v Eabltbai , 16 Bom. 826 (also 16 
Bom. 49.0* 

The moat important question in relation to enoh gifts, is at what time the olass 
is to be ascertained. The body of the section says that in case of an immediate gift, 
it is to be ascertained at the testator's death and all tbe membeis of Ihe class 
living at that date will share the gift. See Javerbai v. Kalldai , 16 Bom. 326 

(16 Bom. 492) ; Viner v. Francis , 2 Cox 190 : Re Pov'ell , (1898) 1 Cb. 227 ; Be 

Metcalfe, (1901) 1 Cb. 424 ; Be Wilson , (1907) 2 Cb, 672; Be Lambert : Coins 
v. Hartison, (1908) 2 Oh. 117; Bnrraclough v. Cooper , (1908) 2 Cb. 121(d); 
Bowden v Griffllhs , (1909) l Cb. 886; Sayler v. Baker ■ (1916) 2 Cb. 418; 
Be Hickey, (1917) l Oh. 601; Re Knipp's Settlement , (1896) 1 Ch. 9J. No 

question of remoteness will arise in suoh a oase. If the ascertainment 

of the olass is deferred to s later date those who become members of tbe 
olass within the extended period are admitted, subject to tbe rule of 
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perpetuity. Of. Hutchinson*. National Refugies, (1920) A.C. 794. Any member 
dying in the testator's lifetime is. excluded, see illus. (1) above, so is tbe 
person born after the date of ascertainment, Avion s case, supra ; Sprackltng 
v Banter, 1 Diok 844 ; Stewart v. Sheffield, 18 East* 626 ; Be Coleman , L R. 4 
Ob. D. 167 ; tbe excluded member's share does not lapse but goes by survivorship 
to tbe rest. Any member dying between the testator's death and the above 
extended period, i e. during tbe inoumbenoy of the intervening life-estate, takes 
a vested interest. If the gilt to one member is revoked, tbe rest of tbe class take 
the whole by survivorship, Shaw v. McMahon. 4 Dr AW. 431. If one member 
forfeits his share by attesting the will (sec. 67), be is excluded and thereat take 
the whole, Young v. Davie*, 2 Dr. & 8. 167 ; Fell v. Biddolph . L.R, 10 CP. 701. 
In a gift to a class tbe testator looks to tbe body as a whole, rather tban to 
the members constituting the body as individuals ; if some of tbe olatB are 
incapable of taking, then those of tbe class who are oapable of taking at tbe time of 
distribution are entitled to tbe whole gilt, whatever their number be, Advccate- 
Qsn&ral v. Karmiti, 29 Horn , 13.1. Likewise, it has been said that wheie there is 
an intention to give two named persons capable of taking and there was also an 
intention that other persons unborn should also share tberin tbe part of tbe gift 
which is oapable of taking effect should be given effeot to although tbe intention 
oould not be carried out in its entirety, Ramlal Sett v . Eanailal Sett , 12 Cal. 6^8. 
Bee also Oordhm Das v. Bai Rani, 26 Bom., 449. A similar view was taken in tbe 
leading case of Bhagahati Barmanya v. Knlicharan, 88 Cal. 468; 16 C.W.N. 893 
(P.U.) [on appeal from 82 Cal. 992 : 9 C.W.N. 749J. Of, Leake v. Robinson , (1817) 
2 Mer. 363. Before the passing of the Hindu Disposition of Property Act (XV of 
1616), a gift to an unborn Hindu was invalid, and considerable controversy was 
raised in relation to Hindu wills over the claims of those membeis of the class 
who were not born during tbe testator's lifetime, but iu view of tbe provisions of 
the abive Aot validating a gift to an unborn Hindu, the old controversy and many 
of the cases thereon have ceased to have any practical importance for us. Bee the 
following important cates with respect to gift to a olass under Hindu Wills — 
Alangam' njori v. Sonamoni , 8 Cal. 637, (also 8 Cal, 167) ; Callynath v. Chunder - 
nalh, 8 Cal. 878 ; Ridhaprosad MuUick v. Ranimcnt , 18 Cal 168 ; 16 C.W N. 118 : 
13 C.L.J. 183 (affirmed on appeal to P C. 20 G.L.J. b48); Bandas Chattel jee v. 
Saroj Kumar Chatterjee. 44 C.W.N. 314. The Madras Court has held that this 
eeofcion should not be applied to Hindu vernacular wills, Mamkan Ptllai v, 
Venkatesa Chetty . A LU. 1927 Mad, 494-99 LC. 706. 

Gift partly immediate and partly postponed ben the gift is partly 
immediate and partly postponed for tbe purpose of ascertaining tbe time of distribu- 
tion. tbe gift is to he taken as immediate for the purposes of this section, vide Hill 
v. Chapman, 3 Bro. C.C. 891. 

What ie a Olass : — Literally the word olass means a group of persons, un- 
certain in uumber, designated by a oommon description. When a gift is made to a 
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class, th§ number of its members will he ascertained with referenoe to the exact 
moment, when the gift in their fovour becomes operative. Of. Kingslury v. 
Walter, (1001) A. 0. 187 ; and read the notes at p. 198, under the heading, 
"Bequest to a class '. A class will none the lees be a class, though some of its 
members be named Re Stan hope , 27 Beav. 201 : Be Jackson, 25 Oh D. 162. 11 
the testator intended the legatees to take as a olass f they would take as such a 
class even though they do not come within one general description, Bevenn Lindin 
v. Ingram, (1904) 2 Oh. 62 ; also Be Owns, (1908) 1 Ch. 138 ; Stiver v. Bishop , 4 
Bro. C.O 66 ; Barber v. Bailer, 3 My. k Cr 688. 

Application of the Section Whether the gift to class takes effect immediately 
on the testator s death or after the termination of the intervening life-estates, 
the members of the class if surviving the testator lake a vested interest (which is 
heritable and transmiseiblel), vide notes at p. 220. ante . So it has been held that 
this Section applies only to vested interest, Mastyk v. Fergusscn , 4 Cal. 670. 

Ascertainment of Class :~{1) When the gift is immediate, vide notes at 
p. 220. ante . (2) When the gift is deferred, (a) by reason of intervening life- 
estates — the class will be determined at the termination of the prior bequests, 
vide the Exception, aud also Middleton v. Messenger , b Ves., 186 ; Walker v. Shore, 
16 Ves., 122 ; Bamtal Sett v, Kanhai Lai, 12 Cal 663: Pestonji v. Ehursedbhai ,7 
Bom. L B. 207 ; Adv n ca f e-Q$neral v. Earmalt, 29 Bom. 188 . So all members 
coming into existence before the determination of the prior bequests will Bbare the 
legacy, Andrewt v. Partington , 3 Bro. C.O. 401 ; Re Winn, Brook v. Whitton. ( 1910 ) 
1 Ch. 278 ; Be Mellish , (1916) 1 Oh. 662, or at any rate should have in it a vested 
interest, which is transmissible, vide Radhapiosad Mullick's case at p. 220, ante. 

The operation of a bequest to a olass may be deferred by the 

When the gift to class interposition of prior bequests as shown in tbs Exception or 
is doferred by a ooudi- . . , . . , a 

tiou superudded, by attaching conditions to the bequest itself putting oil 

possession or enjoyment of the legacy to a future date. For 
instance, where the distribution of the legaoy, is by a condition in the bequest 
itself, postponed until the members of the class attain a particular age or a certain 
event happens, any member ooming into existence before the first member 

attains that age or that particular event hsppenB, will get the legaoy or at any rate 

a vested interest in it, see Andicti's v. Partington, 6 Bro. C.C. 401 ; Hughes v. 
Hughes, 3 Bro. C.O. 862 : vide also illus. (vii), supra. Thus, where a testator 
left his estate to trustees direoting them to divide tbs estate among his brother s 
children when they would attain a particular sge or marry, it was held that any 
brother's child born before the period of distribution would participate in the gift, 
Maseyk v. Fergusson, 4 Cal. 670. 

Child en ventre Sa mere : — In ascertaining the members of the olass under this 
section, a ohild in the womb is taken into consideration as a person in es$e, vide 
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the reason given by the Legislature for omitting illustration (b) in Notts on Clauses, 
supra [at p. 219] ; see also Okkoymoney v. Nilmony, 16 Cal. 282 ; ViUar y. Qilbey, 
(1906) L Ch. 688 ; but see Be Salesman t. Sounmthal, (1908) 1 Cb. 4 (O.A). 

Exception Vide tbe notes and the oases at p. 2)9; also v^dt supra. 


CHAPTER Y1I 
Of void Beruests. 

M2. [Suo. S. 99] Where a bequest is made to a person by a 

B aost to erson b P art i cu * ar description, and there is no person in 
pertJoniftr* 0 description^ exiBfconce at the testator’s death who answers the 
who is not in existence description, the bequest is void. 

nt testator s death. 

Exception . — If property is bequeathed to a person described as 
etandiug in a particular degree of kindred to a specified individual, 
but his possession of it is deferred until a time later then the death 
of the testator, by reason of a prior bequest or otheiwise ,* and if a 
person answering the description is alive at the death of the 
tes'ator, or comes into existence between that event and such later 
time, the property shall, at such later time, go to that person, or, if 
he is dead, to his representatives. 

T lln^trations. 

(I) A bequeaths 1 000 rupees to tbe eldest son of B. At the death of tbe 
teBt&tor, B bas no son. Tbe bequest is void. [Of. Nakshetramali Dei v. Braja 
Sunder Das, infra}. 

(ii) A bequeaths 1,000 rupees to B for life* and after his death to tbs eldest 
son of O. At the death of tbs testator, C had no son. Afterwards, during tbs 
life of B, a son is born to (J. Upon B's death the legacy goes to O’e son. 

(iii) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son of O. At the death of tbe testator, C had no son, Afterwards, during the life 
of B a son, named D, is born to C> D dies, then B dies. The legaoy goeB to tbe 
representative of D. 

(iv) A bequeaths bis estate of Green Acre to B for life, and at bis decease, to 
the eldest son of O. Up to the death of B, C has bad no son. The bequest to C's 
eldest sou is void 
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(v) A bequeaths 1.000 rupees to tbe eldest son of 0. to be paid to him after 
the death of B. At the death of the testator C has no boo, but a son is afterwards 
born to him during the life of B and is alive at B’s Death. Ce son is entitled to 
the l,000*rtjpres, 

N. B — This section applies to Hindu eto. ; it is subject to Restriction No 5 
of Sch. III. Notice that the seotion is subjeot to the general restriction of said 
Sob. Ill, Nakshetramali Dei v. Brajasunder Das , 12 Pat. 708 -A. I. R. 1988 Pat. 
647 — 146 T O. 866. This seotion is applicable only in so far as it dees not 
oontravene any rule of Hindu Law. Ree Bam Lai v Eanailal, 12 Cal. 668 ; Nofar 
Chandra v Ratan Mala, 16 C.W.N 66(70): 13 C L J 86 ; also Dinesh Chandra 
Roy v. Birij Kamini Dasi , 89 Cal. 87 ; 16 C.W.N. 946 (962) 14 C.L.J. 20. 

Bequest to an Unborn Person: —In the first place the section says that a 
bequest to a person not actually or presumptively horn before the testator’s death 
is void. Karsnndas v. Ladkavahu , 12 Bom. 186 ; Alangamovjort v. Sonomonr. 8 Cal. 
687 (also 8 Cal. 167) ; Tagor e v. Tagore, 9 B L B. 817 ; 18 W R. 869 , Sri Rojah v, 
Sri Rajah, 81 Mad. 810; Cf. 21 Horn. 709 (PC); 16 Bom. 492 ; NokshetrrwaH 
Dei v Braj asunder Das, 12 Pat. 70« - A.I.R. 1998 Pat 647 -146 I. C. 866 Then it 
makes an Exception, the purport whereof Is that where a bequest is made to 
particular relaftons ot a particular tnd vtdual, but the operation of such bequest is 
made subject to prior bequest or fulfilment of some continjercv, it will suffice if 
the designated legatees come into exiaienua bsloie the dati of such opeiation : 
they will then taka the bequest or at any rate have a vested interest iD it. 1 bus, 
a bequest iu favour of tbs future wife of the testator's son will be valid if tbs wife 
(that is taken) was in existence at the time of the testator's death, Eafar Chandra v. 
R itan M da, supra, Cf. Blout v. Crcz%$r, (1917) 1 Ir.R 461; Btncde Behori v. 
Nistanni, 33 Cal. 180 : 9 C.W.N 96: 2 C.LJ. 169; Mahmed Shoh v. Cfficial 
Trustee, 86 Cal. 431 : A.l.R. 1956 T.O. 177. A life estate to an unborn person is 
invalid, see Devi Prasad v. Krishna Kunwar , 4 O.W.N. 1041 •■104 J.O. 847 and 
the notes under sec. 118, post, at p 226, infra. 

Distinction between void and lapsed Bequests : — A void legaey is invalid from 
the very beginning, it is altogether inoperative, and takes effect only ss on Intestscy. 
A lapsed legacy (under sec, 106) is not a nulity nb initio ; only a subsequent event 
renders it incapable of taking effect. The distinction is however more academical 
than practical. 

Exception: Deferred Gifts: — It contemplates the oaae where possession or 
enjoy msnt of the bequest is postponed till a future date, and makts a concession in 
favour of the intended legatee, vide notes under the heading. "B< quest to an Unborn 
Person” supra. Also see the illustrations (ii), (iii) and (iv) above and A.l-R. 
19$6T 0.177. Notice that the effect of the Exception is not to suspend a bequest 
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indefinitely, Nakshetramali Dei v. Brojasunder Dai, supra* 

To his Representatives This shows that in oase of deferred gifts ones the 
Inteuded legatee is found in existence either at the testator's death or sometime 
during the extended period, be will take a vested interest in the gift, whioh will 
descend to his heirs in the event of his subsequent death before tbe actual moment 
when the gift in his favour can possibly operate, It should be notioed that this 
Exception shows a oonoession and implies a relaxation of the rule in tbe bcdy of 
the section in the case of deferred gilts. 

Kindred : — The word "kindred" in the Exception, in so far bb it applies to 
Hindu wills, should not be interpieted in tbe strict sense of the English Lsw as 
defined in sec. 24, ante, as that Beotion has not been extended to Hindu Wills (vide 
see. 23. ante), and should not be limited to blood relations when the word is 
imported in a Hindu will, Dinesh Chandra Bey v Biraj Kamini, 39 Cal. 87 ; 16 
O.W.N. 946(960): 14 C.L.J. 20 : 11 I.u. 67 i uuder tbe English law relations by 
affinity (suoh as husband and wife) are not included in the term bndred, see Wait 
v. Watt, 3 Ves. 244 ; Garrick v. Lord Camden . 14 Ves., 872 ; and other oases cited 
under sec. 24, ante ; but it would be different under tbe Hindu Law. 0 i, Bhyah 
Bam v. Bhyah Ugar, 13 M I. A. 373. 

113 . [Sue. S. 100] Where a bequest is made to a person not 
D . iu existence at the time of the testator’s death, 

Bequest to person not , . . 

in existence testator's 8UDJ6Ct to a pilOr beqU68t COD tU 11)60 1IJ the Will, 

beques/ Ubject prl ° r ^0 ^ atiGr ^ ec l ueeti Blmjl be void, uulesB it comprises 
the whole of the remaining interest of the testator 
in the thing bequeathed. 


Illustrations , 

(i) Property is bequsatbed to A for his life, and after bis death to his eldest 
son for life and after the death of the latter to his eldest son. At the time of the 
testator's death, A has no son. Here the bequest to As eldest son is a bequest to 
a person uol in existence at the testator's death It is not a bequest of the whole 
interest that remains to tbe testator. The bequest to A's eldest ion for hie 
life ie void 

Hi) A fund is bequeathed to A for his life, And after his death to hie 
daughters. A survives the testator. A has daughters some of whom were not in 
existence at the testator’s death. Tbe bequeBt to A's daughter comprises the 
whole interest that remains to the tsetator in tbe thing bequeathed. Tbe bequest 
to A's daughters is valid, 
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(iii) A fund is bequeathed to A for bis life, and after his death to bis daughters, 
with a direction that, if any of them marries under the age of eighteen, her portion 
shall be settled so that it may belong to herself for life and may be divisible among 
her children after her death. A has no daughters living at the time of the testa- 
tor's death, but has daughters born afterwards who survive him. Here the 
direction for a settlement has the effeot in the case of eaoh daughter who marries 
under eighteen of substituting for the absolute bequest to her a bequest to her 
merely for her life : that is to say, a bequest to a person not Sn existence at the 
time of the testator's death of something which is less than the whole interest that 
remains to the testator in the thing bequeathed. The direction to settle the fund 
is void. 

(iv) A bequeaths a sum of money to B for life, and direo ts that upon the death 
of B the fund shall be settled upon his daughters, so that the portion of each 
daughter may belong to herself for life, and may be divided among her children 
after her death. B has no daughter living at tbs time of the testator's death. In 
this oase the only bequest to the daughters of B is contained in the direction to 
settle the fund, and this direction amounts to a bequest to persons not yet born, 
of a life-interest in the fund, that is to Bay, of something which is less than the 
whole interest that remains to the testator in the thing bequeathed. The 
direction to settle the fund upon the daughters of B is void. 

N. B. — This section is applicable to Hindus &o. t and is subject to Restriction 
No. 6 of Schedule III. In seo. 13 of the Transfer of Property Act (IV of 1883). we 
have a similar provision. The English law is also to the same sheet, see Hay v . 
Earl of Coventry, 3 T.R 88 ; Whitely v. Michell , 44 Cb D. 86. 

Transfer to unborn person subject to prior Bequest : — Under the last Beetled 
we have seen that a bequest can be made to an unborn person, subject to a prior 
bequest, if such person comet into existence before the termination of the prior 
bequest, sec. 113. ettyra . This section provides a further limitation to a bequest in 
favour of such an unborn person. If says that the testator murt give to such 
unborn person all that remains after the prior bequest.. So a mere life-estate cannot 
be bequeathed to an unborn person. (Read Eufpvswomi Pillai v. Jayalohlmi 
Ammil, 68 Mad. 16-67 M.L.J. 626-1984 M.WN- 488-40 L W. 670-A.I.B 1984 
Mad. 706*164 1.0. 637 ; also Damodaia Moothan v, Ammi Amma t (1948) 2 M.L J. 
313 —(1948) M.W.N. 664-AJ.R. 1944 Mad. 23-211 1 C. 2381. Similarly, it has 
been held that a bequest to An unborn person subject to a prior bequest is void 
unless it was an absolute gift of the remainder, AlanQatntpji'rt v. Scnamoni , 8 Cal. 
187 (also 8 Oal. 637). Under the Hindu Law. formerly a gift to an unborn person 
was held to be invalid, with the consequence that the principle of this seotion could 
not be extended to Hindus; Sri Baja Venkata v Baja Sutwani, 31 Mad. 810 ; but 
after the passing of the Hindu Disposition of Property Act (XV of 1916), a gift can 
29 
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b* made io an unborn Hindu! subject to the limitations of secs. 18 (corresponding 
to this section), 14 and 20 of the Transfer of Property Act, (IV of 1882) ; the effeot 
of this is that the application of this section to Hindus oannot now be left out of 
consideration. Of. 81 Mad. 810. supra ; also see Badha Piosad Mullick's case, 88 
Oal. 188 : 15 C.W.N. 113 : 18 O L.J. 188 (affirmed on appeal to P.O., 20 O.L.J. 848). 
Also Aniruddha Mitra v. Administrator -Geneial of Bengal, 76 I. A- 104-68 C.W.N. 
667-1949 A. LJ. 817-61 Bom. L.R. 97 1 — (1949) 3 M.L.J. 86-1949 M W N 366- 
A.IB. 1949 P. 0.244, (P.0 ) ; also 47 Bom. L.R. 911-A.IR. 1946 Bern 184; 
Satyabhamabai v. Pushpalatabai , I.L R. (1964) Nsg. 816-1964 Nag. LJ.497 - 
A.T.R. 1964 Nag 279. The invalidity of a bequest resulting from this section 
oannot be cured or prevented by Act viii of 1921, Ruppuswami Fillat v. Jayaloktlmt 
Ammal, supra. The words, V prior bequest, do not render the section inappli- 
cable to a oase where there are more than me prior bequest ; no inspiration can 
be drawn from the illustrations to warrant the view that the section is inapplicable 
in the oase of a plurality of prior bequests, Domodara Mcothan v. Avn.u Amma , 
supra . The words ‘‘the whole of the remaining interest eto.’* mean the testator's 
remaining interest in an unfettered form. Bo. where the bequest to an unborn 
person is fetterd by a contingency or a defeasance clause, there is no compliance 
with the requirements of this section, Sopher v. Admi?iister- Geneial of Bengal, 71 
I. A. 93-48 U.W.N. 686-I.L.R. (1946) 1 Cal. 1-46 Bom. LR fc66 -(1944)2 
M.L.J. 20-1944 M.W N. 467-1944 A.L.J. 404 - A.l.R. 1944 P.C. 67-216 J.C. 63 
(P C ). Postponement of possession does not delay the vesting and does not effect 
the question whether or not the whole or entire interest has been given to the 
unborn person, Anttudha Mitra v. Aralindra Mitra , 60 C.W.N. 634- A. 1 R. 1946 
Cal. 396-228 I.C. 401. 

114, [8uc. S. 101] No bequest is valid whereby the vesting 
of the thing boqueatbed may be delayed be} end tie 
tmty. aga,n8t pf)rp ° lifetime of one or mote persons living at the testa- 
tor’s death and the minority of some person who 
shall be in existence at the expiration of that period, and to whom, 
if he attains full age, the thing bequeathed is to belong. 


Illustrations. 

(i) A fund is bequeathed to A for his life and after his death to B for 

his life ; and after B's death to sueh of the sons of B as shall first attain the age 

of 25. A and B survive the testator. Here the son of B who shall first attain the 
age of 25 may be a son born after the death of the teatotor ; such son msy not 
attain 25 until mors than 18 years have elapsed from the death of the longer 
liver of A and B ; and the vesting of the fund may thus he delayed beyond the life- 
time of A and B and the minority of the sens of B. The bequest after Be death 

is void. 
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(ii) A /nod is bequeathed to A for bit life, and after bie death to B for bis 
life, and after B’e death to auoh of B’s aone aa shall firBt attain the age of 26* B 
diea in the lifetime of the testator, leaving one or more sons* In this case the 
sons of B are persona living at the time of the testator's decease and the time w hen 
either of them will attain 25 nsoeaaarily falls within his own lifetime. The bequest 
is valid, 

(iii) A fund is bequeathed to A for his life, and after his death to B for bis life, 
with, a direotion that after B’s death it shall be divided amongst such of B a 
ohildren aa shall attain the age of 18, but that, if no child of B shall attain that 
age, the fund shall go to 0. Here the time for the division of the fund must arrive 
at the latest at the expiration of 18 years from the death of Bi a person living at 
the testator's decease, All the bequests are valid. 

(iv) A fund is bequeathed to trustees for th6 benefit of the testator's daughters, 
with a direction that, if any of them marry under age, her share of the fund shall 
be settled so as to devolve after her death upon suoh of her ohildren as shall attain 
the age of 18. Any daughter of the testator to whom the direction applies must be 
in existence at his decease, and any portion of the fund whioh may eventually be 
settled as directed must vest not later than 18 yesrs from the death of the 
daughters whose share it was. All these provisions are valid. 

N, B . — This section is applicable to Hindus etc., and is subject to Bestriotion 
No. 6 of Sohedule III. It corresponds to seo. 14 of the Transfer of Property Act 
(IV of 1882), and also to sec. 12 of the Oudh Estates Act. For the application of 
the rule of Perpetuities among Hindus, see Kumara Asima v. Rumara, 2 B.L B 0.0. 
11 ; Oolgan v. Administrator-General , 16 Mad., 424 ; Tagore v. Tagore, 9 B.L.R. 
377 : 18 W. B. 369. The rule of this seotion is not to be applied to Hindu wills 
made before the Hindu Wills Aot of 1870 came into force, Dakshayani v. Amritalcil, 
28 0.W.N.826: 68 1,0.779. Of. Soundararajan v. Natarajan , 44 Mad. 446: 40 
M.L.J. 854 : (1921) M. W N. 210 : 29 M.L.T. 210 ; 13 L.W. 662 : 62 I, 0. 987. (on 
appeal to P.O., 52 I.A. 310-48 Mad. 906-48 O.L.J. 70-80 C.W.N. 484-A.I.R. 
1926 P.Q. 244-92 I.O. 289 (P.O.). The aule of this seotion has to be applied in the 
light of the Hindu Disposition of Property Aot, Aniruddha Mitra v. Arobmda 
Ultra , 50 O.W.N. 684- A.I.B. 1946 Cal. 896-228 I.O. 401. It is possible for the 
Ufe*estate holder to assign or devise his interest so aa to aooelerate the ultimate 
absolute estate, A.I.K. 1966 Punj. 146. 

Buie of Perpetuity The objeot of this rule is to remove the inconveniences 
arising from excessive restraints and restrictions on the power of alienation 
of the grantee by preventing the grantor from postponing the vesting of the 
property for an indefinitely long period, Ramifit Debt vj A^hntosh Uookhttji, 16 
I.A. 169 ; 16 Gal. 138 ; Umyk v. Fergtmon , 4 Cal. 804. A« it prevents the deferring 
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of vesting of interest till s very remote period, the rule is else celled the Bole 
egeinst Remoteness or the dootrine of Remoteness. Of. Re Garnham Taylor 
v. Biker, (1916) 2 Oh 418. The section provides that the vetting of a 
property cannot be delayed beyond the life-time ol persons in existence 
at the testator s decease and ths minority of some person nnborn at tbe 
testator e deoease, but born before the determination of the prior bequests, who, 
when of full age, will take tbe bequcBt. Thus, where an estate was given to 
testator s daughters for their lives with remainder to their ohildien on attining £1, 
Ihe whole bequest in favour of the ohildren was held to be invalid inasmuch as 
there was no oertointy as to the ago of minority being postponed from 18 years to 
21 years in every case, Soundora Raj an v. Natarajan, 62 I. A. 810-48Med.008 — 
1926 W.W.N. 22-43 OL.J. 78-80 O.W.N. 434-28 Bom. L.R. 204 -A.I.R. 1926 
P.O. 244 -92 I.O. 289 (P C.) ; Soundarajan't' rose (44 Mad. 446: etc), swjro. In 
simple language the above rule may be summed up thus — “i'.xoept in tbe ease of 
minority, there must be no interval between the determination of the preceding 
interests and the vesting of the interest in the person unborn at tbe testator’s 
death, but subsequently born,” vide Fatma v. Advocate- General. 6 Bern. 42; 
Limji Nowroji v. Bapuji, U Bom. 41 ; Official Assignee of Madras v. Vadavalli 
Thayirammal, 61 M.L.J. 182-A.I.B. 1926 Mad. 986-97 I.O. 168. Thus, a 
property is left to a person absolutely with a direction that it should not be 
handed over to the legatee until he has attained a certain sge leyrnd minority. 
the direction should be ignored and the legatee will get the property 
immediately on attaining majority— otherwise tbeie will be a forbidden inter- 
mediote period, Rutty Amma v. Vasndevan, I. L. R. (1946) Msd. 828-(1944) 
2 M.L.J. 297-67 L W. 647 -A. I. R. 1946 Mad 6-219 I.O. 80R. Cf. Dakshoyan* 
v Amritalal, 28 O.W.N. 826 ; 68 I.O. 779. This Rule is not a mere rule of 
construction, but is an inflexible rule prohibiting deferring of vesting of 
interest beyond the limit herein definitely fixed A bequest where the vesting is 
delayed beyond this period is void. Of. Duke of Norfolk v. Howard, 1 Vern. 160. 
Likewise, the testator wanted to limit tbe enjoyment of the property for an in- 
definite period the gift was held to be void, Putlibai v. Sorabji. 46 M.LJ. 780: 
(1928) M.VV.N. 626: 26 Bom. L.R. 1099: A I. R. 1928 P. C, 122; Shookmoy v. 
Monohari, 12 I. A. 108 : 11 Oai. 864 ; Lalit Moh un v. Ghvhkun Lai, 24 I.A. 76 : 
24 Oal. 834 ; Anandrao v. Administrator-General, 20 Bom., 460; Ward v. Vander 
Losff, (1924) A. O 653. Evidently, the Buie ol Perpetuity does not apply where 
vesting is not delayed beyond the life time of a living person. Re Qrottian, (1966) 

1 All. E.B. 788. 


To create an “estate tail,” i.«„ an est ate given to a man and the heirs of htt 
"Estate Tail." body is to tie up the property and put it out of oommsree, 
lee Tagore v. Tagore, supra ; [also Boundararajan's csss, 
supra]. “If estate-tail can be oroeted there are no moans by which the entails can 
be barred ; and thus perpetuities might be ereated and ths free tale and disposition 
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of property prevented’ 1 [vide Tagore s oan] ; also the oases cited above. A bequeBt 
of Rs, 10 per month to the legatee aud aftor hiss death to hie descendants "from 
generation to generation" is, for the same reason, invalid, Arumugam v. Avmi 
Ammal, 1 M.H.O R. 400: bat see Gunamni v. Dsbiprosanna* 28C.W.N. 10£8, 
(N. B . — In this oase the legatee's heirs who claimed the annuity through tie 
legatee were all born during the testator’s life-time), Even when the words of a 
deed are such that they might possibly, though not actually, 
o? Perpetuity, ^roganHs delay such ve.ting beyond the limit fixed in this section, that 
to ba had to possible mere possibility will vitiats the bequest. Or, In olher words, 
events" 04 * ft0fcUftl jn determining whether a gift is good or bad under this sec- 
tion, regard is to be had to possible and not to actual 
events. For instance, a devise is made to A (a bachelor) for life and then to bis 
wife for life and the remainder to other per&ous ; the gift is invalid ; because it is 
possible that A should mary a wife who wae not born at tbs testator's death ; that 
is, it is possible that an unborn person will take a mere life interest and not all that 
retniins. This mere possibility will vitiate the whole devise though in aotuallty in 
particular oases A's wife may not be an unborn person at the testator’s death ; see 
Dungannon v. Smith , (1846) 12 Cl. A F, 646 ; Be Bullock's Will , (1916) 1 Ch. 498 ; 
Jee v. Andloy , ( 1787) 1 Cox 824 ; Soudamincy v. Jogesh Ohander t 2 Cal., 262 (£68) ; 
Bramamayi v Jogesh Ohunder , 8 B.L.R. 400 (407) ; Nabin Chandra v. Rojani 
Chandra, 26 C.VV.N. 901, also Re Atkinson, (1916) 1 Ch 91 ; Rc Darey, Frisk v. 
Mitchell , (1916) 1 Gh. 887 ; Re Beavans Trusts , 84 Ch. D. 716, As to how far this 
English principle of deciding on mere possibilities end not on actualities can ba 
acted upon in relation to Hindu Wills, see Bhagubati v. Kalicharan, 88 Cal. 4C8 : 
15 C.W.N, 898 (on appeal from 32 Cal. 992, F,B ), A flindu testator directed his 
exeoutor to divide the residuary eBtate into five shares, he having bad five sona, 
he having had five sons, and to give away the same to bie grandsons in the oaseeof 
sons with male issue, when the grandsons would attain tbeir age. Held, the 
disposition is invalid, Subtamania v. Murugssa , 17 O.W N. 48b ; 21 1.0. 282 (P.O.). 
The rule agiinet Perpetuities does not affeot interests wbioh have already vested, 
Rs Turney, (1899) 2 Oh, 789 ; as to the question of perpetuity in relation to 
oharitable bequests, vide infra . The rule also applies to gifts msde in the exercise 
of power of appointment, sse Re Thompscn, 1906, 2 Ch. 199 ; or gift* subject to 
.. ,, trusts, Of. Re Wood, 2 Ch. 88 1 ; Qoodicr v. Edmund, (1898) 

3 Ch. 456. A covenant for pre-emption is subject to the rule 


"Pre-wjption" 


of perpetuity, Nabin Chandra v Bajani. 26 0 W. N. U01 ; Swarna Kumar v. 
Prohlad, 26 0 W.N. 874 ; but there ie a contrary opinion aleo in the matter, 
eee Basdeo Bai v. lhaqru, 46 All . 3SS ; alao read 44 O.L J. 220. Now It baa been 
held that a right to aak for reconveyance of propeity e«anted (i.e. ritibt of pre- 
emption) may be enforced not only against the contracting party but also against 

his heirs [AH Ilouain v. Raj Kumar, 77 C.L.J. 216-47 C.W N. 667 (F. B.)}. An 
agreement never to divide property ie void as tending to create a perpetuity, Khana- 
pvri v. Khanapuri, 7 Bom., 638. A gift does not fail in toto, simply beoawe some 
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of the directions in it are offending against the rule against perpetuity, 
Bameshtvar v, Lachman, 91 Cal. Ill: 7 O.W.N. 688. As to direotion in mill for 
repairs of grave of the testator, Bee Administra or General v. Hughes , 40 Cal. 192 : 
21 I.O< 183. As to the application of the law of perpetuity in a colony, see Fatima 
Bibi v. Advocate-General, 6 Bom. 47. For other oases on the Buhjeot, see Ealelcda v. 
Nussuruddin, ]8 Mad. 201 ; Eashinath Chimanji v. Ghimanji, 80 Bom. 477 ; 
Soorjeem^my Dasi v. Denobnndho , 9 M I. A. 128 ; Kristoromoni v. Ncrendra Krishna , 
16 Oal. 888 : Watson v, Bam Chandra , 18 Cal. 10. A bequest to four persons with 
direotion to them that they are to keep the property as tarward is void as creating 
perpetuity. Meherwan Jahangir v. Dhunbhai Eavaska, (1940) 1 M.L1. 918 "1940 
M W N. 669- A.IJR. 1940 Mad. 786. 

The thing bequeathed Includes both moveable and immoveable property, 
Gowasji v. Bustomji , 20 Bom. 611. 

Minority : — Under the English law, the additional period or the interval 
during which the vesting can be suspended is put as 21 years and not as minority as 
hereunder. So in Cadell v. Palmer, 1 01. & F., 872 the question was raised 
"whether in the case of executory devises the additional period of 2l years must 
re' ate to the actual minority of the person concerned or whether itwasafeimin 
gross, i e.,a term of 21 years from the death of the last life in being, irrespective of 
the minority of any particular person ?’’ and it waa decided that the teim was to 
be taken in gross. But the tendency of the later English cases is to confine the 
additional period to the minority of the person intended to take, so that it may be 
equal to any number of years up to 21 plus the term for gestation ; Edwards v. 
Edwards , (1909) A.O. 276 ; Be Ghappard, 36 G.D. S60 ; Cooper v. Louche. , 17 Cb. D. 
868 ; Hughes v. Hughes , 14 VeB., 266. Under this Act (as under the T. P. Aot) this 
controversy has been avoided by using the word minority instead of 18 or 21 yearB, 
vide Mookherji's Law of Perpetuities, pp. 89-49. 

Bequests to Charity Vide notes under sec 118 (infra). Charitable trusts 
thongh made in perpetuity are not within the mischief of this section provided the 
vesting is not delayed beyond the statutory period and there is no remainder over. 
In fact this section puts fetters on interests arising in furturs only and does not 
bother itself with giftB in preesenti to trustees for a charitable object although in 
perpetuity, Mariano v. Provost , 1941 Bang. L.B 410-A.IR 1941 Hang. 806- 
197 1.0. 462. 

Direction for Repairs of Testator's Grave A direotion in a will that the 
trustees should look after and keep in repairs the graves of himself, his wife and his 
children is not a charity but a perpetuity and therefore void, Administrator •Genet al 
v. Hughes , 40 0*1* 192 : 21 1.0. 188, supra, 
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M5. [Sue. 8. 102] If a bequest is made to a class of persors 

Bequest to a class some with r0 g ard to 8ome °* whom u . is inoperative by 

of whom may eome reason of the provisions of section 113 or Bection 
iiB» r nd n ii 4 in 800ii0llg such bequest shall be void in regard to that e 
persons only and not in regard to the whole 

class .* 

Illustration*. 

(i) A fund is bequeathed to A for life, and after his death to all bis children 
who shall attain the age of 25. A survives the testator, and has some children 
living at the testator’s death. Each child of A's living at the testator s death 
must attain the age of 25 (if at all) within the limits allowed for a bequest. But A 
may have ohildren after the testator's decease, some of whom may not attain the 
age of 25 until more than 18 years have elapsed after the decease of A. The bequest 
to A s children, therefore, is inoperative &b to any child born after the testator s 
death ; and in regard to those who do not attain the age of 25 within 18 years after 
A's death ; but inoperative in regard to the other ohildren of A* 

(ii) A fund is bequeathed to A for bis life and after bi9 death to B, 0. D 
and all other ohildren of A who shall attin the age of 26. B, C, D are children 
of A living at the testator’s deoease. In all other respeots the oase is the ssms 
as that supposed in Illustration (i). Although the mention of B, C and D does not 
prevent the bequest from being regarded as a bequest to a class, it is not wholly 
void. It is operative as regards any of the children B, C or D, who attains the ages 
of 25 within 18 years after A's death. 

N. B. '• — This section applies to Hindus etc., and is subjeot to Restriction No. 6 
of Sohedule 111. It corresponds to seo. 16 of the T. P. Act. 

What is a Glass : — Vide rotes at pp, 199, 219 and p. 221, supra. 

Gift to a Glass : — Vide notes at pp. 164 and 221, supra . 

Effect of the failure of a bequest to a class in respect of some members of ihe 
class because of Seos. 113 St 114 Before the amendment of 1929, the section 
provided on the authority of Leake v. Robinson (1817) 2 Mer. 868, that when a 
bequest to a olass failed in respect of some members of (bat class by reason of the 
provisions of seos 113 A 114, the bequest would fail with respect to the whole 
class. The reason for this rule was that a oontrary view would split up the 
transfer and make it valid with respect to some pefsons of the class and invalid 
as to the rest and that would he making a disposition whioh the transferor never 
intended. Read in this connection the following cases, Duufiannen v Smith 12 Cl. 

* Substituted by Aot XXI of 1929, seo. 14, for “wholly void". 
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4 F. 676 ; Bojomoyee Dmi v. Troylvkho Mohini , 99 Cal. 860: 6 O.W.N. 267; 
Bramamayiv. Jogesh Chandra, 8 BL.R, 400; 5<?ttdaywo?Mj/ v. JogesA Chandra, 2 
Cal. 212 ; Kherodmoni v. Dorgamoney, 4 Cal, 466 ; Tathan v. Vttncn, 22 Beav. 604. 
The rule in Z/safoj v. Robinson, is an extremely artificial role of construction 
{Bam Lai v. Kanai Lal t 12 Cal, 668) and scarcely found nny favour in this country 
and has often been sought to be distinguished on the slightest pretexts, see 
Bhagabati ▼. Knlicharan , 82 Cal. 992, F P.- affirmed by the P (J. in 88 U. 64 : 88 
Oal, 468 : 16 CW.N. 898. Also Bat Bishen Ohand v. MUmt, Asmaida Ecer, 11 I.A, 
164: 6 All. 660, P. O. ; Badha Prasad v. Rantmoni, 88 Cal. 188— affiimed by 
P* 0, in 41 I. A. 176, In these oases the rule in Leake v. Robinson, was 
avoided by the plea that the partial failure of the gift resulted not from the 
Rule against Perpetuity but from the y erscnal incapacity of unborn Hindis to take 
any interest. Consult Kiishnath v. Atmarom . 16 Bom. 648; Mangaldas v. 
Tnbhvbandas, 16 Bom. 662 ; Anandrao v. Vtnayalc, 20 Bom. 4C0 ; Manjumma v. 
Padmanabhayya, 12 Mad. 398. When the personal incapacity of unborn Hindus 
was removed by the Hindu Disposition of Property Aot and the sister Aotsof 
Madras, it became possible for a bequest to members of a olass to fail because of the 
rule against Remoteness with the consequence that the rule in Leake v. Robinron , 
became applicable in full force to it. IhiB happened in Soundara llajan v, Plata- 
raj an, 62 I.A 810-48 Mad. 906-43 O.L J. 70-80 CW.N. 484-28 Bom. L.R. 204 
“(1926) M.W.N. 22-A.I.R. 1926 P.C. 244-92 1.0. 289, PC. [ N B. In this case 
the estate was given to the testator's daughters for their lives vrilh remainder to 
their children on attaining 21 ; but as minority was not necessarily prolonged from 
18 1 to 91 in every case, by reason of a guardianship appointment, the whole gift 
failed, 1.0. it failed even in respect of the living children. But the natural aversion 
for Leake v. Robinson, has led the Legislature to deolare that partial failure of the 
bequest by reason of secs 118 & 114 will not render the whole bequest invalid. 
In this way, the misobievous oonsequenoe of Soundararajans case has been averted. 
Of. MuJmscmi v. Kalyani, 40 Mad., 818 ; Aniruddha Mitrav. Arabmda Mtira, 60 
C. W.N. 634 “ A I R. ]946 Cal. 896. It is necessary for the applicability of this 
section that partial failure should result from contravention of secs. 138 & ]14. 
Tbs words of this section are sufficiently wide and do not in any manner limit its 
application to the members of a class who are in existence at the dale of the testa- 
tor s death ; lllus (i) hereof doeB not restrict the meaning of the section, Aniruddha 
Mitrav. Administialcr-Gejieral of Bengal, 76 I. A. 104-68 C.W.N, 667-(1949)2 
M.L.J. 86-1949 M.W.N. 365-1049 A.LJ. 817 sa 61 Bom. L.R. 971- A I R. 1949 
P,0. 244 (P.O.). 


116 . [Sue. S. 103] Where by reason of any of the rules 
contained in sections 118 and 114, any bequest in 

SSow f ftV0Ur ° { P er80n or of a clas » <>f peiBOUB is void 

bequest. in regard to such person or the whole of such 

class, any bequest contained in the same will, and 
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intended to take effeot after or upon failure of such prior bequest, 
is also void. 


Illustrations 

0) A fond is bequeathed to A for hie life, and after hit death to anoh of bit 
•one at shall first attain the age of 25, for his life, and after the deoeae of snob son 
to B. A and B survive the testator. The bequest to B is intended to take effeot 
after the bequest to suoh of the sons of A as shall first attain the age of 26, which 
bequest is void under seotion 114. The bequest to B is void. 

(H) A fund is bequeathed to A for his life, and after bis death to sooh of hie 
eons as shall first attain the age of 26. and, if no son of A shall attain that age, 
to B. A and b survive the testator. The bequest to B ie intended to take effeot 
upon failure of the bequest to suoh of A’s sons as shall first attain the age of 25, 
which bequest is void under aeotion 114. The bequest to B is void. 

N* B. — This seotion applies to Hindus eto, ; and is subjeot to Bestrietion Ho. 5 
of Schedule III. It corresponds with seotion 16 of the Transfer of Property Aot 
(IV of 188*2). The aeotion has reached its present form by reason of the amend- 
ment (of 1929) introduoed in oonsequenoe of the far-reaobing effeot of the present 
eeo. 115. 

The Principle of the Section This seotion says that where a bequest is to 
take effect on the failure of a prior bequest, and if the prior bequest fails by reason 
of lections 1 IS, and 114, the ulterior bequest also fails, lhus, a bequest is made to 
A for life and then to A’s son (unborn) for life, aud then to the son of A’e bod ; here 
the gift to A'e unborn son would fail, as not comprising the entire interest of the 
testator (seo. 118) ; therefore the subsequent bequest to A's grandson also fails; 
vide also Cambridge v . Rous, 8 Vee. 12; Be Thatcher's Trusts , 26 Beav. 866 ; Be 
Eldridge , (1916) 1 Oh 810 ; Javerbai v. Kablibai, 16 Bom. 492 (also 16 Bom. 826) ; 
Brojonath v. Anandmoyi , 8 B.L.B , 0. 0. 208 ; B$ Abbott, (1899) 1 Cb, 67. 

Limitations to the Seotion This section dose not apply (a) unlees the prior 
bequests fail by reason of the provisions of eeot 118, 114. Thus, in Ajudhia v. 
Bukmin, 10 Oal. 162, (a oaae of alienation inter vivos), the prior intereat failed for 
want of registration under the Oudb Estates Act (I of 1869), the subsequent interest 
did not fail on that account. Cf. also Badha Prasad Mullick v, Bani Moni , 88 Cal , 
947 ; (b) it does not also apply unless the ulterior bequest follows the prior bequest* 
i.e. it takes effeot after or upon failure of the prior bequest. So, if the subsequent 
gift be in the alternative or substitutional, this seotion has no application, Java has 
v. EabUbai, supra ; compare Brojonath* s case, supra ; vide alec TFa/eon v. Young, 
28 Ob. D. 486 ; Hodgson v. Bolford , 11 Ob, D. 969 ,* Be Thatchers Trusts, supra. 

80 
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Io oui of alternative limitations, tbe Court will disregard tbe invalid one, and 
give effect to tbe other. Longhead v. Phelps, 2 W.B. 704 and the eaaeb cited 
above. Of. Ismail v Umar, A. I R. 1942 Bom. 166 *■ 201 1.0 84. 

117 . [Suo. S. 104] (1) Where the terms of will direct that 
the income arising from any property shall be 
»oca^u l l»tfo , n! 0t,0,, <ot accumulated either wholly or in part during any 
period longer than a period of eighteen years from 
tbe death of the testator, suoh direction shall, save as hereinafter 
provided, be void to the extent to which the period during which the 
aooumnlation is directed exceeds the aforesaid period, and at the 
end of suoh period of eighteen years the property and the income 
thereof shall be disposed of as if the period during which tbe 
accumulation has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumula- 
tion for the purpose of — 

(i) the payment of the debts of the testator or any other 
person taking any interet under the will, or 

(ii) the provision of portions for chidren or remoter issue 
of the teBtator or of any other person taking any 
interest under the will, or 

(iii) the preservation or maintenance of any property 
bequeathed ; 

and such direction may be made accordingly. 

N B- — Thic section doe* not apply to Hindus etc. It owes its otigln to tbe 
“Thellusaon Act." 82 & 40 Geo. Ill, 0. 98, aod corresponds to 8, 17 of tbe Transfer 
of Property Aot. Of. 8eo. 41 of tbe Trusts Aot, (II of 1S82). 

Direction for Accumulation : — Tbe arguments against accumulation are 
primarily three in number : (i) It keeps ownership in abeyance, wbiob is contrary 
to tbe elementary principle that a property should never remain without an owner, 
(ii) It pnta restrictions on free enjoyment of property; (iii) It might infringe tbe 
rale sgsinet perpetuities, Vide dsima Krishna v Kumara Krishna, 2 B L R. 
(0,0. J.) ,11 ; Comp. Mokoondo v. Oanesh, 1 Cal. 104 ; Bramamoyi v. Jogesh, 8 B.L R. 
400'; Biseonath v. B<ma Soondery, 12 M.I.A. 41. On these considerations, formerly 
e direction tor accumulation was allowed for a period of one year only from tbe 
date o( tbe treoefen In England tbe Thallusaon Aot allowed accumulation frr a 
much longer period end io certain cates tbe restrictions against accumulation was 
not applicable at all. Thus, that Aot allowed accumulations for tbs paynrent of 
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debt* and for providing lands for ohildren. Aooumutefelons are also allowsd in 
English Law for maintaining property in good repair [(1891) 2 Cb. 18). By sub* 
sequent Aots more exeeptions were added to the role enaoted in tbe Tbtllosson 
Act ; see sees. 164-66 of the Property Act, 1926 (16 Geo. V, e. 20). These liberal 
ideas in favour of accumulation gradually came to influence tbe judicial opinion in 
India and it came to be held here that if there was nothing per #e illegal in a direc- 
tion to aooumulate, and if such direotion was neither so unreasonable in its 
oonditions as to be against public policy, nor given for tbe purpose of carrying out 
an illegal object, the direction should be given effect to ; see E4 Cal. 6. Likewise, 
it was again said that a direotion to aooumulate with a gift of tbe aoonmulations is 
not fundamentally bad ; it only fails if it offends against some independent rnle Of 
Hindu Law ; see 47 Cal. 86,98-Footnote. In certain oasee, as a matter of fact, a 
Hindu has been held competent to direct accumulation under certain circumstan- 
ces ; see Amritolal v Surna Moyee , 24 Cal. 689. The Legislature has now come to 
aooept the more liberal view in the matter and to permit accumulation for a period 
of 18 years from the date of death of tbe testator. A direotion for accumulation 
in excess of 18 years is not altogsther void, but fails only in respect of tbe excess 
period. Sub-sec. (2) altogether abolishes the restriction against accumulation in 
relation to (1) provisions for the payment of tbe debts of tbe testator or tbe legatee, 
or (ii) provisions raising portions for ohildren of the testator or ths legatee, or <iii) 
provisions for the preservation or maintenance of the property bequeathed. 

What is not direction for Accumulation A direction that no payments are 
to be made exoept to the persons mentioned tors not a direotion to accumulate and 
so is valid. Administrator- General v. Hughes, 40 Cal. 192 : 21 1 C. 188. 

English Law of Accumulation : — The English law on tbe point is mocb wider 
in eoope than the rule in this section, vide the Thellusson Act, referred to above. 
Tbe Indian law as enaoted herein having made a deparature from tbe English law, 
the latter has ceased to be of any great practical utility for us, and so we do not 
deal with ths English eases tn extento , but only incidentally mention the following 
important oases, Mathews v. Ktble, 3 Ch 691 ; Be Hawkins , White v. White, (1916) 
2 Oh. 670; B" Pope, Sharp v. Marshall , (1901) 1 Ch. 64; Be Oarstde , Wragg v. 
Qarside , (1919) 1 Ch. 182. 

Hindu Law on Accumulation : — Thie aeotion not applying to the Hindus, tbe 
Hindu Law on the aubjeot has been held not to be affected by the provisions 
hereof, Of. Amritolal v, Svmatncyi, 24 Cal, 689 : 1 C.W.N.846 (also 26 Cal 662: 
27 I.A. 128 : 27 Cal. 996. 2 bus, a direction to accumulate till the boy to be 

adopted attained his 16th year was held to be valid, Jamnobai v. Dkaiscy , 4 Bom. 
L.R. 893. Likewise, a direction to accumulate the income for the marriage 
expenses of an unmarried son and to give the property to tbe future wife of that 
son is valid, Nafar Chandra y. Baton Mala , 16 C* W.N. 66 ; 7 I.C 921 ; Sneranga* 
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thanni v Bava Vai failing a t 40 M.L J. 632 : (1921) Sl.W.N. 248: 2B M*L.T 281 : 
18 L*W. 392 : 68 1.0. 104. Though a Hindu will it unaffectsd by thia seotion, still 
in certain oases, the principle hereof has been applied to oases of Hindu wills on 
grounds of expediency and publio polioy, see Buiattni Dari v.Hundo Lai , 80 Cel. 
869 (on appeal. 88 Cal. 180) ; AmritolaV s case, supra ; Sookhomty v . MouoUri. 7 
Oal. 269 (also 11 Cal, 684) ; Krishna Kamtni v. Ananda Krishna, 4 B.L.K. (O.C.J.), 
231; Oaltynath v. Ohunder Nath, 8 Oal, 878; whether a direction for accumula- 
tion in a Hindu will offends against publio policy or is lawful is to be determined 
according to tbe circumstances of each case, Rajendra v. Baj Ocomart , 84 Cal 6. 

Accumulation for Charity Bequests for obaritabls purposes not being 
snbjeot to the rule against perpetuities, it seems that auoh bequests a re exempted 
from the operation of this seotion. Cf. Hathin v Masterman, (1694) 2 Cb. 1 84 ; 
Ramanadhan v. Vava Levvai, 34 Mad. 12 (affirmed on appeal to P.O, 44 I. A. 21 : 
40 Mad. 116: 26 C.L J. 224 : 21 C.W.N. 621). But see Martin v. Morgham, 14 
Bim. 280. 

Exception Under this Excbpiion, accumulation is permissible in two 
oases, (1) where tbe property is Immovsable, or (2) wbere accumulation is dirscted 
to be made from the date of the testator's death In the former case, tbe period of 
accumulation may or may not begin to run from tbe date of tbe testator’s death, 
but at all events it should end within one year from that date. In tbe other case 
of moveable property such period must begin to run from tbe testator s death and 
end within one year therefrom. From illus. v 9 it will appear that the 
exception will not oover cases of direotions for accumulation 

Accumulation during f or payments of debts or legacies or for tbe benefit of minois 

minority or for payment 

of debts. till they attain majority. Cf. Bissonath v. Boma Soondnry , 

12 M.L.A, 41 (61). Be Cattell. (1907) 1 Ch. 667 ; Be Hanover , 
(1907) 1 Ch* 686 ; Bateman v. Hotchkin , 10 Beav, 426 ; Oanapatty Pillay v. 
Alamaloo . (1929) A. 0. 462-27 A.L.J. 1076 (P.C.) 

118 . [Sue. S, 105] No man having a nephew or niece or any 
nearer relative shall have power to bequeath any 
oharitabie^esf 10118 °* property to religious or charitable uses, except 
by a will executed not less than twelve months 
before his death, and deposited within six months from its execution 
in some place provided by law for the safe custody of the wills 
of living persons. 


Illustrations . 

A having a nephew makes a bequest by a will not executed and deposited 
as required — 

for tbe relief of poor people ; 

for the maintenance of sick soldiers ; 
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(or tbo orootion or support of a hospital; 

(or the education and preferment of orphans i 

for the support of scholars ; 

for the orootion or support of a sohool ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a oburoh ; 

for the repairs of a churob ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden ; 

AU these bequests are void. 

N, fl.— This section does not apply to Hindus eto. It owes its origin to the 
English Mortmain Act, (9 Geo. II, 0 86). Sec. 20 of the Oudh Estates Act (1 of 
1869) has made provisions somewhat similar to those of the present seotion limit- 
ing the powers of Oudh Taluqdars to make obaritable bequests. 

Object and applicability of the Section Is to prohibit death-bed bequests to 
oharity where the testator has very near relations : vide Williams On Executors, 
11th Ed pp 814, et esq : Jarman on Wills , 6th Ed. pp. 212, et esq. The seotion, 
however, does not prevent a testator with near relatives from making a obaritable 
bequest ; it has simply enaoted a safeguard against the making of suoh a disposi- 
tion in the event of death being imminent. Mariano v Prevest , 1941 Bang. 
L. R. 410-A.I.R. 1941 Kang. 805- 197 I.C. 452, This section is inapplicable to a 
bequest which is not in trust or not to any use ; so it iB inapplicable to a free gift, 
which does not involve any element of trust. There may be a free gift to a 
company or to a society, as muoh as to a private individual. Law does not make 
any distinction in this respect. No trust can be implied or inferred from tbs mere 
fact that the articles and memorandum of association of a limited oompBny impose 
or involve certain aotion or function wfaioh the donor may expect to be oarried out 
by the donee, and the gift will still have to be taken as a free gift to the oompsny. 
Similarly , a bequest to a sooiety "for all or any of the purposes of tbs said society" 
will be a free gift. All suoh gifts being denuded of the element of trust, stand 
unhit by this seotion, Half hyde v. Saldanba , I.L.B. (1945) 1 Cal, 682 ■•49 O W.N. 
146 — A. 1.8. 1949 Oal. 538 — relying on Bouman v. National Secular Society , Ltd., 
[1917] A.O. 406. 

Hindu Law ; This seotion not applying to the Hindus, a Hindu s power to 

make a obaritable bequest la not limited herehj ; but such power is subjeot to tbe 
provisions of seo, 89, supra : vide the following oases in this oonneoticn, Fanindra 
Kumar's case, infra; Kandarpa v. Jogendra, 12 0.LJ. 891; 6 1.0. 141. Sfcyctna 
Oharanr.Sarnp , 17 0. W. N. 89: 14 LG 708. Profulla Chandro's case, tn/>a, 
Qordkan Das v Chunni Lai 80 111. Ill ; Monorvma v. EaUy Chum , 82 Cal, U6. 



288 


THE INDIAN 8UOOES8ION ACT 


[Be*. 118 


Requisites of the Section (1) In order to be able to make a ehairabe 
bequest in an unqualified manner, tbe testator must have no osphew, nor 
nieoe, nor any nearer relative 2 (2) if be hat any of them, hit will muBt be executed 
at leaet 12 months before death (see Administrator-General v. Money, 16 Mad. 
448, and (8) muet be deposited within eix months from its execution in sen e place 
of safe onstody (as required by this seotion). Bead Bat Cursetboi v- Bat Himabai, 
46 Bom. L B 698* A I, B. 1948 Bom. 817*209 1.0. 178. It Ib necessary that tbe 
deposit should oontinue till tbe death of the testator, Edalji v Dhonji Sha , 
60 Bom. L. B. 137 -A. I. R. 1948 Bom. 304. Cf. Abdul Bazak v. Amir Haidar, 
10 Cal , 976 ; Mariano v. Provost , supra. If tbe will is withdrawn from its place 
of safe custody as contemplated herein, tbe effect will be not to render the will 
void altogether, but to oblige observance of the requirements of the section as to 
duration of deposit and time of execution once against. Ibid . As to the necessity 
of deposit to make the bequest valid, read A I B. 1966 Mad. 412. If Beeme that 
the presence of uncles and aunte will not deter tbe testator from making any 
charitable bequests, beoause, though they are of the same degree at a nephew or 
niece, they are not nearer relatives than such nephew or niece. Mere registration 
is not equivalent to deposit within the meaning of this seotion. Ihe section is not 
inapplicable to contingent bequests, fiat Cursetbai v. Bai Hamobat , supra , or to a 
gift of part estate, Alexius Jacob v. Dr. Alfred , 6 D L.B. (Bom.) 163. 

Relatives: — As the Aot contemplates only relations born out of lawful 
wealook, such relatives (as well as tbe nephew or niece) muet be legitimate ones, 
Smith v. Massey, 80 Bom. 600. (jf. Administrator ’General v. Simpson, 26 Mad. 682. 


What is charity. 


Sweat to Religious and Charitable Uses Under this seotion a bequest to 
oharity cannot be made by a testator, if he has a nej hew or niece or any nearer 
relative, except in the manner provided in this seotion. Where there are no such 
relations as aforesaid, the testator has unreetiioted power to make bequests in 
favour of Charity. A later will modifying hut not putting an end to the legacies 
contained in a former will may not offend against this section, Elizabeth Anna v. 
Official Trustee of Bengal, 62 C.L.J. 476 - A.I.R. ’,981 Cel. 188-180 I C. 217. Ibe 
Aot dose not say what is Chabity, and leaves it entirely 
to the discretion of the Court to determine what will or 
will not be a oharitable use. The English Statute. 43 Eliz. C. 4, has specified a good 
many oharitable objeota, wbioh may be consulted in this connection ; vide also 
Prafulla Chandra v. Jogendr a Nath, 1 C.L J. 306: 0 O.W.N. 626; Con, mini oners 
of Income Tax v. Pemsel, (1891) A. C. 681 (680) ; Qordhan Das v. Chunnilal, 80 Ail. 
Ill ; Governors of Charily v Sullen, 27 Beav. 661 ; Be Christ Church, 88 Cb. D. 
620. Be Macduff, (1896) 2 Cb. 96 ; Be Norwich Town Charity, 40 Ch. 298 ; Be 
Wall, 42 Ob. D< 610. Broadly speaking) the following arc Charitable or religicua 
objeota. (1) relief of the aged, or tbe poor, or eiok A maimed person, orphan* etc. 
Be Me'loiy Brandwood, (1918) 1 Cb. 228 ; Baldwin v. Baldwin, 22 Beav. 418. 
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(2) advancement of learning, e.g. by founding lohooli, colleges, scholarships etc., 
Beaumont v. Oliveira, 4 Ob. 809, (8) advancement of Beligion, e g. by establishing 
religious institutions, or by eraoting temples, churches etc. Douglas v. Simpson, 
(1905), l Oh 297 ; (4) other purposes, benefieial to the community, Be Webster, 
11912) 1 Oh. 106; Ormond v. Ormond , (1905) A.C. 124; Attorney -General v. 
Blieard , 21 Beav. 288 ; ^^orntfp-Genetal v. Simpson, 26 Mad. 682 ; £roug/tfon v. 
Mercer, 14 B.L.B. 442 ; Be Foream , (1896) 2 Ch. 601; Afc LougWn v. Attorney- 
General, (1906) 2 On. Ib4. In short, any purpose that benefits the world at large 
and is not for the private benefit of tbe donor or his family or bis partloular 
nominees, is a oharitable purpose, see Colgan v. Administrator-General* 16 Mad. 
424 ; Elkin i v Onllen, 19 N.L.R. 61 : 40 l.O. 791. Of. alio Be Sidney . (1908) 1 Ob. 
488 : Verge v Somerville , (1924) A 0. 496 ; Be Chapman : Babe v. Attorney -General. 
(1922) 1 Ch. 287; Fanindra Kumar v. Administrator-General , 6 C.W.N. 921; 
Parbiti Bibee v. Bambaran , 81 Cal. 896 ; Smith v. Massey, supra ; Malcus v. 
Broughton , 13 Cal. 198 ; Gordon v. Craigie , (1907) 1 Cb. 882; but see ifum- 
mettaw&erp, (1923) 1 Oh. 287. 4 bequest to a Cburoh Dignitary comes nnder this 

section, Alexiut Jacob v. Dr. Alfred , 6 D.L R. (Bom.) 163. As to whether a patrio- 
tic purpose will be a oharitable one, see Attorney-General v. National, P. & V . Bank, 
(1924) A O. 262 ; (1923) 1 Ch. 268 [following (1902) A C. 87 and (1918) A.C. 887]. 


Superstitious uses. 


A bequest for contribution towards tbe marriage of tbe daughters of the poor or of 
poor Brahmins and towards the education of the sons of the poor and bo forth is a 
valid oharitable bequest, Dwarkanath v. Bunoda Persaud, 4 Cal. 449. Cf. PiofuUa 
Chandra s case, supra. Bequests for superstitious uses, though uofc countenanced 
in England are allowed in thin oountry, vide Fatmabibi v. 
Advocate-General , 6 Bom. 42 ; Andrew v. Joakim , 2 B.LB. 
(0.0.) 148 ; Judah v. Judah, 6 B L B. 433 ; also 16 Mad. 424 (ante ). Where a 
testator for his own spiritual benefit made a religious endowment by granting a 
britti (allowance) to the wife of bis spiritual guide and for eheba of a temple, 
tbe bequest would be valid without giving to any body, any beneficial interest 
apart from tbe question of spiritual benefit of the testator, so that when tbe 
question of spiritual benefit of tbe testator would disappear tbe endowment will 
terminate and tbe property would revert to tbe heire of tbe teBtator, Biehnu 
Char an Sen v. Radhabhusan , 68 O.L.J. 328. 


The essence of a oharitable bequest is that it must be for public benefit. 

Bo, a bequest given in private charity (vide 16 Mad. 424) or 
What are not oharitable , » % * . . , 

bequests. for ereolion of a private tomb or monument [Fcwier 

v. Fowler , 39 Beav. 616 ; Be Bichard , 91 Beav. 244) is not a 
oharitable bequeBt and is subject to the rule against Perpetuity, vide Joseph Eenry 
v. Administrator-General, 46 Gal, 486 : 47 1.0. 888 ; likewise, a direction in a will 
that the trustees should look after and keep in repair tbe graves of tbe testator, 
his wife and his child has been held not to be a charity hut to be a perpetuity and 
therefore void, Administrator-General v, Hughes, 40 Cal. 192 : 21 I.C. 188. A 
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bequest for masses for the benefit of the testator's sonl Is not a charity. Golgan 
Adminstrator-General, 16 MaA., 424 ; but see A .I.R. 1966 Mad. 412. So a trust 
created for the benefit of poor relations and members of testator's family is 
not a subject of oharity, (1966) 9 All. L.Il. 689. A bequest is not necessarily a 
charitable bequest, simply because it is philanthropic or benevolent, Be Jarmans 
Estate, 8 Ob. D. 684 ; Elkin* v. Cullen , IS N.L.R. 51 : 40 I. 0. 791 ; a bequest for 
encouragement of sport is not charitable, Be Nottage , (1896) 2 Ch. 649 ; that 
Is the case also with respect to a gi r t for an annual treat, Be Mellody Brandwocd , 
supra, or to a gift to an establishment for entertaining distinguished foreign visitors, 
or to a gift of premises for the purposes of annual meetings of scientists, Watt v. 
Bridge i. (1943) 1 Oh. 339. Rut a gift for the promotion of sport among soldiers is a 
valid charitable gift, Todd v. Taylor , (1926) Ch. 862. For the instance of a family 
settlement under the guise of a religious endownment, see Mulchand Jlazaiimal 
v. Hasiomal Bachomal, 81 S.L.R. 197 » A.I.B. 1987 Bind. 17? - 171 1.0. 127. 


Doctrine of Cypress : — This doctrine has a very important bearing on the 
question of charitable bequests. The dootrine means that where there is a 
genera] intention to give to Charity, the gift does not fail merely because 
the testator has not definitely named his ohjeofc ; the Court will carry into cffeofc 
the intentions of th6 teBtator by pointing out a suitable objeot to which the 
gift is to be applied. Where there is a general oharifcabls intention apparent in a 
will, and not a apodal intention to benefit any particular institution, tbe dootrine 
of Cypres is applicable, Advocate- General v. Bedchambers, 86 Cal,, 261 ; Long- 
bottom v. Sattoor, 1 Mad. H.O.R. 429 ; MaJchus v. Broughton , 18 Cal. 198 (St. Paul's 
School case) ; Abdul Sattar v. Aabdul Hamid , (1944) 2 M.L.J. 92-1944 M.W.N. 
605 — A. T,R, 1944 Mad. 604 [Doctrine of Cypres applied]. See Biscoe v Jackscn , 
86 Ch. D. 460 : Be Mann , (1903) 1 Ch. 282 ; Grimond v. Grimond . (1906) A.O. 124. 
Where the suggested scheme is not materially divergent from the scheme outlined 
in the will, the Court will allow the same on tbe dootrine of Cypres Badha Qovinda 
v. Nalini Mohan, 46 G.W.N. 106. But where the Court names a new object by 
applying this dootrine, tbe new objeot must be in the nature of the original 
objeot of the testator, Be Prison Charities , (1878) L.R. 16 Fq. 129 ; Cf. also Be 
Pyne, (1903) 1 Oh. 88 ; Qelabhaiv. Uderam, 86 Bom., 29; Be Wills , (192l) 1 Ch. 
42(0. A.). The dootrine may be applied also in oases where the testator leaves 
the objeot to the ohoioe of another person by virtue of a power of appointment, hut 
such person does not make any appointment, White v, White, 1 Bro. C.C. 12 : for 
other oasee on tbe dootrine, see Be Pack Sanders* (1918) 1 Ch. 487 ; Be Campden 
Charities, (1881) 18 Ch, D. 810 ; Be 27, F. Warden, 82 Bom. 214 ; Malchus v. 
Broughton , 13 Cal. 198 (on appeal from 11 Cal. 691) ; Mayor of Lyons v. Advocate - 


When the dootrine 
does not apply. 


General , 1 Cal. 803. Tbe dootrine cannot be applied 
unless it is shown that the original intentions of tbe 
testator cannot be oarried out, Be Weir Hospital, (1B10) 


2 Oh. 124 ; the Court baa no right to set aside the avowed or ascertained Intention* 
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of (he testator, Advocate* General ?. Fardconji , IS Bom. L*B. 883 : 11 LO. 865. 
The Court hat no jurisdiction to apply the doctrine extra territcrium* Kanji v* 
Advocate-General, 18 Bom. L,U. 60 : 83 I.O. 926 ; but compare. Hardy v. Atloinfy - 
Qen$ral* (190 i) 1 Ch. 282 ; it oannot be also applied unless there is a general 
charitable intentioni Fowler v. Attorney Qitieral, (180l) 2 Ch. 1 ; AUorney m General 
v. Bishop of Oxford, 1 Bro. 0.0. 144 (n) : Elkin v, Cullen , supra ; where the inten- 
tion of the testator was to make a gift to religious uses, the Court oannot 
invoke the doctrine to apply the gift to a non-religious objeot, Be Avenon i 
Charily , (1913) 2 Oh. 261, Where the gift lapses by reason of tbe fact that the 
institution wanted to be benefited by tbe testator has oeased to exist, the doctrine 
oannot be oalled in aid to apply the legacy for tbe benefit of some other institu- 
tion, 1U Bymer* (lb96) 1 Ch. 19 ; Bacoe v. Jackson , itipra ; slso Clark v. Taylor , 
1 Drew., 642. Bead in this connection the notes and cases under tbe heading. * Gift 
to ohurity not void for uncertainty/' at p. 174, on/e. As to the tests of praoti- 
oability and certainty to be applied in relation to the doctrine, see Be Taeon , 
(1958) 2 W.L B. 66. 


CHAPTER VIII. 

Of the vebting of Legacies. 

119 . [Sue. S. 106] Where by the terms of a bequest the 
D.ito of vesting oi i.guoy l®gatee is not entitled to immediate possession 
when payment ot of the thing bequeathed, a right to receive it 
posgosaioo postponed. a t the proper time sahll, unless a contrary inten- 
tion appears by the will, become vested in tbe legatee on tbe 
testator’s death, and shall pass to tbe legatee's representatives 
if he dieB before that time and without having received the legacy, 
and in such oases the legacy is from the testators’s death said to be 
vested in interest. 

Explanation . — An intention that a legacy to any person shall 
not beoome vested in interest iu him is not to be inferred merely 
from a provision whereby tbe payment or possession of the thing 
bequeathed is postponed, or whereby a prior interest therein is 
bequeathed to some other person, or whereby the income arising 
from the fund bequeathed is directed to be accumulated until 
the time of payment arrives, or from a provision that, if a 
particular event shall happen, the legacy shall go over to another 
person. 

81 
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Illustrations. 

(i) A bequeaths to B 100 rupees, to be paid to him at the death of 0. 
On A'a death the legacy heoomes vested in interest in B, and if he dies before 
0, his representatives are entitled to the legacy. [Of. Kolia Subramanium v. 
Tkellanayakulu, 4 Mad. 124J. 

(ii) A bequeaths to B 100 rupees, to be paid to him upon bis attaining 
the age of 18. On A's death the legaoy beoomes vested in interest in B. 

(iii) A fund is bequeathed to A for life, and after his death to B- On 
the testator's death the legacy to B beoomes vested in interest in B. 

(iv) A fund is bequeathed to A until B attains the age of 18 and then to B. 
Tbs legaoy to B is vested in interest from the testator’s death. 

(v) A bequeaths the whole of his property to B upon trust to pay certain 
debts out of the income, and then to make over the fund to 0. At A's death the 
gift to 0 beoomes vested in interest in him. 

(vi) A fund is bequeathed to A, B and 0 in equal shares to be paid to them on 
their attaining the age of 18, respectively, with a proviso that, if all of them die 
under the age of 18, the legaoy shall devolve upon D. On the death of the 
testator, the shares vested in interest in A, B and C, subject to be divested in case 
A, B and 0 shall all die under 18, and, upon the death of any of them (esoept the 
last survivor) under the age of 18, his vested interest passes, so subject, to his 
representatives. [See Maseyk v. Fergusson , 4 Cal , 804), 

N. B —This section applies to Hindus etc. It corresponds to sec, 19 of the 
Transfer of Property Aot. 

Scops of ths Section This seotion provides for the vesting of legacies, 
enjoyment or possession whereof is deferred till a future period. So, it cannot 
apply where the legatee is given immediate possession, Asit Kumar v. Piovash 
Chandra , I.L li. (1949) 1 Oal. 298. The whole section is subjeot to the limitation 
that no eontrary intention should appear from the will Under the Explanation 
clause, no inference of such oontrary intention is to be made from the faot that 
payment or possession of the legacy is postponed by a particular provision or 
by ths interposition of a life-estate or by a direction to accumulate. As to a 
direction for accumulation not standing in the way of vesting, see Oanapathy Ptlay 
v Almaloo , (1929) A.O. 462-27 A LJ, 1076 (P.O.), 
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Vesting of Deferred Gifts:— We have seen at p. 207, ants, Puder sec. 104, 
that when a legaoy is given in general terms, it vests on the date of the testator s 
death. This section provides for the ease where the legatee is not entitled to imrne* 
diate possession of the thing bequeathed [B« Campbell, 88 L J. Ch. 289 ; Bs WalkiT. 
(1917) 1 Oh. 38] and saye that unless a contrary intention appears by the will, even 
a det 'erred gift vests in the legatee, on the testator W^Uath. If a bequest is made 
to a person for life and after his doafch to his obildrfiwrthe bequest beoomes vested 
in each child, when it is born and the vesting is not postponed till the death of tie 
life-tenant. Such interests are called Vested Remainders. The expression 'after 
the death" is taken to indicate merely the time when the gift over beoomes reduced 
to possession and not the time when the right to such possession vests, Erntst 
Williams Adams v Gray, 48 M.L.J. 707 : 0926) M. WJN. 123 : A.l.B 1926 Mad.. 
599; Hazara Singh v. Banta Singh, I.L.R. (1958) 3'unj. 1862* A. I B. 1960 lunj. 
267. Similar is the effect of the expression M on her death” UBed in relation to a 
life-tenant ; such an #|^ssion simply serves to indioate when the gift over is to 
be reduced to possession and not the time when the right to such possession 
becomes vested, Swarnomryeo Dasi v. Probodh Chandra Saihar , 66 C.LJ. 42.0 “*36 

O. VVN. 768- A.l.B. 1993 Cal. 263-148 I.C. 402. Such expiessione do not 
imply the creation of Substitutional estatss, Ibid. Comp. Puma Chandia v. 
Sudhangvhu , 49 O.VV.N. 624. A gift to daughters after the death of the wile, 
gives the daughters a vested remainder, Mt. Ohulam Jannat v . Rahmat Din, 36 

P. L.K. 4^0- A.t.R. 1934 Lah. 427. For other instances of veBted remainders, 
read the notes at p. 207, ante ; aUo Siddappajt v. Nanjappaji, 6 M>s. L J. SOI, Cf. 
Fool Cooverbai v, Keshri Singh, 46 M.L J. 249 ; A.l.B. 1923 P.0. 112 : 13 I C. 249. 
The words, “proper time" mean some time other than the date of the death of the 
survivor of the testator's estate and may be equivalent to at proper age or at 
majority" Kuppmivamt Mudalter v. Ranganatha Mudaliar, 46 L.W. 660*= A.l.B. 
1987 Mad. 886. As to an instance of postponement of possession or enjoyment not 
hindering the immediate vesting read the P,0, oaBe of Ganapathy Pillay v. Alomaloo. 


Effect of vesting. 


(1929) A.O. 492-27 A.LJ. 1076 (P.C.). As to the effeot of 
vesting, vide notes under sec. 104, supra, at pp. 207-08, ante ; 


also IFoni v. Drown, (1916) A.O 121 ; lie Ussher , (1992) 2 Ch. 821 ; Cf. Bhupendra 


v. Amarendra, 20 O.VV.N. 169 (P.C.). The effect is that the legacy is not dsfeatid 


by the death of the legatee before the actual moment when the legacy becomes 
capable of being reduced to possession, zee Barnes v. Allen, 1 Bro. C.C. 181. For 
distinction between the expression, Vested in interest and vested in possession 


vide notes at p. 207, ante. The law always favours constructions which imply & 
vested interest ; Cf, Booth v. Booth,* 90, and therefore where immediate vesting is 
defeated by the imposition of repugnant condition, the Court will allow the vesting 
and reject the repugnant conditions. Thus, when it vests it vests indefessably. 
Of, Weatherall v. Thornburgh . 8 Cb. D. 261 ; Lloyd v. Webb. 24 Cal , 44; Gosain 
v. Rivelt. 13 Bom. 463 ; Husenbhoy v. Ahmdhhty. 26 Bom. 8^.9 ; Bofden v, Bardtn t 
(1909) A.O. 2L0 Also Qotsing v, Etccck, (1908) 1 Ch. 448 ; Wdham v. ThUt'am, 
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(1 90t) 1 Ob, 160*. 8o H hss been said that in absence of anything to the contrary a 

bequest vslis in the devisee from the data of the testator's dfatb, Awmal v. Swains 
PftJt Hi U Up J. 27 i mde %leo Varayan Iyer v, Anas Iyer , (1912) M.WJS. 189 ; 17 
T tO. 764. A testator appointed two executors and directed them to pay off bis 
debt* ibd to pay a maintenance allowance to bis widow Out of the residue 
Vamiiniog after payment and after the death of the widow to divide ibe 

residue between themselves, the executor a predeceased the widow, but weia held 
to get a vetted interest on the ttat&tor'e death, Kolia Subiamaniam V. Thellenaya* 
foitH, 4 Mad. 124 ; King v. Denison , 1 Vee. A D. 272. 

Divesting or Defeasance of vested interest In the foiegoing paragraph, 
Vesting has been said to take place indefeasihly j that simply means that vesting 
oannot bs thwarted ; it* does not mean that an estate onoe vested cannot get 
Subsequently divested. For push defeasance of vested ir^pet ass the following 
oases: Smmonds v. Doric, 29 Baav , 455 , also see ilIus^Kion (vi) and Andietv v. 
Andrew, LR 1 Oh. D 4 ID ; Day v Badchffe , 8 Ch D. 654 ; Be Bathe , Bathe v. 
Public Trustee , (1926) 1 Ob. 877 ; Ganapathy Ptllay v Alamatco, (1929) A.C. 462- 
27 A.L J. 1076 (P.O); Ernest Williams Adams v. Gray , 48M.LJ 707: (1926) 
M.W.N 123 : A.T.R 1925 Mad. 599. Read the notea under secs 124 & 131. post. A 
testator left an*adopted son and a widow and provided by his will that the adopted 
ion shall succeed to hie estate, and that in the event of the adopted son’i 
death without issue, the widow will have autbonty to adopt three sons in suceea- 
sion, but until a Becond adoption is made “the estate shall remain in the ownership 
and possession of tbs widow as an ordinary heir, and the estate is to vest 
in the adopted son immediately on adoption 1 ' , held the adopted son, on the death 
of the testator took an estate of inheritance and not a facers life interest, subject 
to ft condition of dcfgaaanoe, Manikyamala Bose v. Nanda Kumar dose. 83 Cal. 1306 : 
4 0 LJ 867 ; 11 G.W N 12 Similarly, where an estate was given to the two sons 
of the testator, half and half, with a condition that in the event of one of them 
dying after the testator without a son, the other one would get the moiety intere at 
of the son so dying, the Court construed it as a mere divesting and defeasance 
provision, Indira Bani v Akhoy Kumar, 69 I. A. 419-66 CLJ 423-87 C.W N. 
168*64 M.L.J. 48-1982 M.W.N 1801-9 O.WN. 1118 - A. 1 R. 1932 P 0.269* 
1*0 LO. 488. P.O. A defeasance clause providing for the lapse of the legacy of a 
Pare! legatee upon Mb marrying a non-Parsi or a peison not professing Zoroastrisn 
faith is perfeotly valid under sec 181, post, Korshed llanech v. Official Trustee , 
Bombay, f . Zb R* (1948) Bom 609-60 Bom. L R 108-A.l.R 1048 Bom 819. 
Sirojl** is tbs position with respect to two vested remainder holders as between 
Whom tbs provision was that on the death of one during the life-time of the life- 
inter|*t holder, the survivor would take his interest, ManiJcam Pitiat v. 
Venkata* Chetti , A.I,k 1997 Mad. 404-99 I.O. 706. A dans* of defeasance in 
order to be operative must contain eaprrn words or words of neeeseary implication 
of a gift over to a definite person ; In absence of a definite gift over no divesting of 
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the earlier gift results, Chandidas Sinha MaUnabala. 4! C*W,N, 439. A dent* 
of defeasance can bo operative only in those oases in vtfcieh sec, 181. Can he made 
applicable Where there l« ft gift 6ver as of a contingency, the gift over Wilt tale 
effect e« a defeasance provision on the happening of the contingency^. Bead the 
notes tinder the headings, "Gift over on a contingency” under seoe# ISA 181 ; all* 
Kanniah Naidu v. Maniokam Pill'cki.^B M<L.J. 144-198IH0.W.Nf 
1985 Mad. 86-154 I.O. 488; rhoifota^ Acfet v. Kannanrifl 68 MX. J. 70?* 198# 
M.W.N, 562-A.I.B. 1986 Mad. 704-166*1.0, 846. Buywbere the gift over tea 
mere curtailment of an absolute estate steady created, St will be Void for 
repugnancy, read the notes under the Reading, "GFHt'dVCr on a contingency '* under 
eeo. 124# pout i Bamethwar Baksh v, Baktoj Eua t, 40 0. W. N. 8*1980 A*LJ, 
1183-87 Bom. fcR, 862-A I.H. 19S6^Cb 18^-157 1.0. 888 (P.0,); Bhupali 
Charon Basu v. Chandi Charan , 89 O.W.N sfcfl-A.I.B. 1986 Oal. 164-166^0. 
241 ; Alt Baza Khan v. Natoazish Alt, 1988 O.VJ.N. J157. An absolute gift remains 
in full force if a defeasance clause, in favour of daughter having ieeue which means 
e living issue and not a whilom issue, fails by reason of non*beppeniug of tbe 
contemplated event, JTannafttma v. Machamma, 19l7 M.W.N, 909-AI.B. 1928 
Mad. 397-107 I.O. 497, In odnsequenoe of the provisions of eeo. 181,* poet, a 
condition of defeasance attached to a gift per it is not necessarily repugnant to tbe 
otherwise absolute obaraoter of the gift. Advocate-General v. Vithaliai, 22 Bom. 
L.R. 1005 : 68 1.0. 996. As to the difference bstween a defeasance clause and a 
repugnant one, read tbe notes at p. 244 and also Qolak Behari v. Suradhanf Dati, 
B.L.R. (1939) 1 Oal 63-68 O.L.J. 246- A. I R. 1989 Cal. 226-181 1.0. 706 


Contrary Intention j^Thia section applies only when no contrary inteptu n 
appears from tbe will'*! Bee Knight v, Cameron , 14 Vei. 889. Bo, if the testator 
himself has indicated/in the will at what exact moment, the legacy ia to veat, bi»* 
intention must be given effect to, Glanvill v. Glanvil h 2 Her. 08, Cf. Tara Cham 
v. Surest 16 IX 166 ; 17 Oal, 122. As to the testator's power to determine tbe 
time when the Ufcoy is to beoome payeble, Venkatadri v. Parthatarathi* 46 Mad. 
812: 48M.LJ.M7: 29 0.WN.989 : 87 1*0. 824 tp.C.). By conferring a power 
of appointment, tbe testator doee not necessarily intend e deferment of tbe vesting 
of the remainder. Kali Promd Gope v. Bam Period Sapu t A. 1-8* 1887 Fat 168 — 
167 1,0. 831 [Power does not suspend the remain^ from veejfng]. ^ * 

What words imply vesting :~No particular woWsLneed be* used to Santas 
vested interest# BeJobson, 44 Oh. D 164* All that is necessary is port 

any word that wIU imply HnoQrlrinty. If there is a deflniVe inlcntto^ to give opera- 
tion to a legacy (whether immediately or after a period), tjiere is It vested Interest* 
Callynathv. Chnndprnath, 8 Oah 878 iBueb words ae “descends/* "llyolvvs/* 
"goei to,” **#•#." '*»h,H ?■#!*' f«pM, ioterw*. Piify' fcrr« ▼. 

Brown, 28 CMjai ! 6 O.W.«./729 (P,0.) of H>* «*>»* m 

bsoome Mathmasaih v, K, Batyet, 6? I.O. 14? (0*1,). '$$*$*** 
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expression "vested interest" with Contingent interest*' ; end vide poise at p. 946. 
A direction to pay at a certain age (Strimpton v. Strimpton, 31 Beav. 496) or after 
a life estate (Be Burnell's Tiu$t t 3 JC. & J. 280). implies a vested interest; see 
illus. (iii) above and Jaiiam v Ktmrbai, 9 Bom. 491 ; but see Banscn v. Qrahom, 
6 Vea. 939 ; Cf. Stuart v. Wrey, 80 Cb. D , 607 ; Bachman v. Bachman, 6 All , 683 ; 
Spencer v. Duckworth , 18 Cb, D, 934 ; Colluon v. Barber t 12 Cb D. 884 : Holla 
Subramaniam v, ThellayanakuJa , 4 Mad. 124 ; Quroodas v. Sarat, 29 Cal 699 ; 6 
O WN. 721. A testator bequeathed a Bum of money after the lifetime of bis 
daughter to suob of her children as being sons shall attain 21 or being daughters 
shall marry or attain 21. Then followed a olause that "if she should die leaving 
no child living at her death who being a son shall attain 21, bo much thereof as 
shall not have become vested should ^ to my son/' A son of the testator's 
debtor attained the age of 21 but died in her life-time Held, Buoh son obtained 
a tested interest and such interest was not divested by reason of his not surviving 
her, and hence the gift over to the son did not take effect, Ernest Williams Adams v. 
Gray , 48 M.L.J. 707 : (1926) M.W N. 123 : A.I.tt. 1926 Mad 699, Cf. Ballin v. 
Baffin, 7 Cal. 2 18 ; Lucas Tooth v. Lucas Tooth, (1921) A C. 694 ; De Swza v. Yaz , 
12 Bom., 137. In a devise to wife for life with remainder to son accompanied by a 
power of appointment in favour of the widow to give away some propeity to 
daughter's son in default of male issue, the vesting of the remainder is not 
suspended by reason of the power, ZTaJi Prosad Gope t. Bam Golan Saha, 17 Pat. 
L.T. 876-AI.R. 1937 Pat. 163-167 1.0. 831. 


Contrast between Vested interest and Contingent interest In a vested 
interest the legatee has a definite interest which is sute to take effect some day or 
other. There is an element of certainty in it, Martin v. Martin , L.R. 2 Fq 404 ; Be 
Drey, 30 O.D. 607. Thus, a gift is made to A for life and after A's death to B* Here 
the gift to B is sure to take effect, as A will certainly die some day. Cf. Monmotha • 
nath v. Rohiltmoni . 27 All. 408. In such a case even if B dies before fbe gift can take 
effect in his favour, his heirs or representatives will step into kLs shoes to enjoy 
the gift. B s interest is vested and is commonly called^Pesfed remainder . 
Katkhusru v. Shir inbat , 43 Bom. 88 : 21 Bom. L R. 180 ; 9 L.W. 486 : 23 O W.N. 
419; 51 1.0. 481 (P.C.) ; Kuar NaQeshar v. Etiar Mata , 69 l.C. 730; Kalikant v. 
Bajanikanta, 69 I.O. 308 (Oj ; Lucas Tooth v. Lucas Tcoth. (1921) A.O. 694. Cf. 
Bsla&o v. Munnilal, %3 All. 568 ; Bhogalati Charan v Kali Charon , 38 Cal. 4C6 ; 
also 43 Bom., 88. The essence of a CONTINGENT interest is that it depends upon 
the fulfilment of some condition, aDd stands or falls aooording as the condition is 
fulfilled or not, Taracharan v. Suresh, 17 Cal. 122 (P C.). Bo there is not that 
element of certainty in it whioh we have in the other. Thus, & testator bequeathed 
his estate to A for life, but in case he dies under 21, then over to B. Here be 
interest; is oontingent as the condition of A s death under 21 may or may 
not happen. Cf. Be Wilmott's Trusts , L R. 7 Eq. 632. Be Kirkley, b7 L,J. Ch. 247 ; 
but in a bequest to A and after his death to B, the interest of B is Rested and not 
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contingent, in as muob as the death of a living person ie not an Uncertain contin- 
gency, Darshnn Singh v. Walt Khan , 27 A.L.J, 274-A.I.R. 1929 All. 102** 116 
I. 0. 30. When the gift ie in reality a gift of a remainder estate and is not made 
contingent on the donee's surviving the widow, it is a vested remainder and not a 
oontingent remainder, and ie attachable under seo 60 of the 0. P Code, A direc- 
tion as to what will happen if the owner of the vested remainder fails to reduce it 
to possession will not have the effeot of outting down a vested interest into a 
oontingent one, Rajewari Kuer v. Khukana Kutr, 48 C.W.N. 73 (1943) 2 MLJ, 
169-1 L.R. (1943) Ear. (P.C.) 117-46 Bom. L.B. 609- A.IR, 1943 P. C. 121-209 
1. 0. 408 (P C ). The condition that the legatee should take only if he is of a 
particular character, gives him only a oontingent interest, which is inalienable, 
Surendra Nath v K ala 0 hand Banerji, 12 C.W N. 668. Vide, also 3 C.W.N. 416. 
The condition of good oonduot and behaviour as a condition precedent for vesting 
has been left undecided in 196d 8.O.J. 68-A. i.B. 1967 S.C. 816. In a bequest to 
wife for life and after her death to sons or their heirs who may then be in existence 
with a further direction that the sons would not be entitled to the estate during 
the lifetime of the wife, there was no immediate vesting of the estate In the sens 
on the testator's death, with the result that the sons had only a oontingent 
interest during the wife’s life-time, Ganesh Prosad v. Monoharlah I.L.R. (1989) 
lCftl 305-43 O.WN. 4yO-A.'.R. 1940 Cal. 202- 187 I.C. 801. It should be 
noticed that a oontingent interest can develop into a vested interest when the 
condition precedent is performed or fulfilled, Lallu v. Jagmohun, 22 Tom., 409. 
The following points of difference between the two interest! should be noted. (1). 
A vested interest is certain, while a oontingent interest is not so ; (2) The former 
depends upon no condition hut the latter does ; (8) The former is transmissible 
and heritable and is not defeated by the death of the legatee dating the deferitd 
period (p. 243 ante), (Vide Bent Madho v.BhaQwan t S3 All. £68— following 88 Cal, 
468) ; but the other one is not io. Vide Ellokasi v. Durponaratn , 6 Cal. 69 ; (4) In 
a vested interest there is a present, immediate right even when the enjoyment or 
possession of the estate is postponed, Chvmlal v. Bai lluli , 24 Bom., 420. In the 
other ease there is no suoh right but a mere promise for giving one and Buch 
promise may be nullified by the failure of the condition. Cf. Ernest Williams 
Adams v. Gray, oited at p 246 ; Cowasji Edalji v. Baton Bai , 27 Bom. L.B* 1 : 
47 M.L J. 860 : 1 O.W.N. 863 (P.O.). 

Life estate conferred on females Does not become a Hindu widow's or 
Htniu women s estate , whioh for the time being may rank as an absolute estate, 
because the widow may alienate the property for legal necessity and disappoint an 
expectant reversioner, lhe life estate confeired on a female remains a life- 
estate pure and simple with a ismainder over. The life-estate holder oan never, 
disappoint a remainder man under any oiroumstanoe, Kali Prosad Gope v. Bam 
Golan Sahu t 11 Pat, LT, 876- A.l R. 1987 Pat 163-167 I.C. 891. A Hindu 
widow's estate may rank as high as an absolute estate with a power of alienation 
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conditioned by legal necessity leaving nothing for the reversioner beyond a mere ipei 
sueamionit, bat s Hindu women’s life-estate under e will U but e limited interest, 
leaving the balance of the estate as a substantial property in the remainder man. 
In this oonneotion read VI Legal Miscellany, 04 — commenting on 66 C VV N> 149. 

120 . [Suo. S. 107] (1) A legftoy bequeathed in case a 
mte of vesting when specified uncertain event shall happen dees not 
legusy contingent upon vest until that event happens. 

opecifiod uncertain event 

(2) A legacy bequeathed in case a speceified uncertain event 
shall not happen does not vest until the happening of that event 
becomes impossible. 

(3) In either case, until the condition has been fulfilled the 
interest of the legatee iB called contingent. 

Exception .— Where a fund is bequeathed to any person upon 
his attaining a particular age, and the will also gives to him 
absolutely the income to arise from the fund before he reaches that 
age, or directs the income, or so much of it as may be necessary, 
to be applied for bis benefi, the bequest of the fund iB not 
contingent. 


Illustrations. 

(i) A legacy i9 bequeathed no D in oase A, R and 0 shall all die under the 
age of 18. D baa a contingent interest in the legacy until A f B and G all die nnder 
18, or one of them attain# that age. 

(ii) A sum of money is bequeathed to A “in case be shall attain the age of 

18,“ or “when he shall attain the age of 18 " A *9 interest in the legacy is 

contingent until the condition is fulfilled by his attaining that age. 

(iii) An estate is bequeathed to A for life, and after bis death to B if 

B shall then be living ; but if B shall not be then living to 0. A. B and 

U survive the testator. B and C eaob take a contingent interest in the estate 
until the event which is to vest it in one or in the other has happened. 

(iv) An estate is bequeathed as in the oase last supposed, B dies in the 
lifetime o! A and 0. Upon the death of B, 0 acquires a vested right to obtain 
possession of the estate upon A s death. 

(v) A legacy Is bequeathed to A when she shall attain the sge of 18, or shall 
marry under that age with the consent of B, with a proviso that if she neither 
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attains 18 nor marries under that age with Be eoneent, the legacy shall go 
to 0. 4 and 0 eaob take a contingent internet in tbe legacy, 4 attains the egt 
of 18, 4 becomes absolutely entitled to tbe legacy although she may have 
married under 18 without tbe ooneent of B [Bee Austen v. Ealsey , 18 Vee., 126], 

(vi) An estate is bequeathed to 4 until be shall marry and after that event 
to B. B’s interest in tbe bequest is contingent until tbe oondition is fulfilled by 
A's marrying, 

(fii) An estate Is bequeathed to A until be shall take advantage of any law for 
the relief of insolvent debtors, and after that event to B. B's interest in tbe 
bequest is contingent until 4 takes advantage of such a law. 

(viii) An estate is bequeathed to A if be shall pay 600 rupees to B. A’e 
interest in tbe bequest is contingent until he has paid 600 rupees to B. 

(ix) A leaves bis farm of Suitanpnr Ehurd to B, if B shall oonvey bis own 
farm of Sultanpur Buzurg to G. B'a interest in tbe bequest is contingent until he 
has conveyed the latter farm to 0. 

(x) A fund is bequeathed to A if B shall not marry G within five years after 
the testator's death. A's interest in the legaoy is contingent until the condition 
is fulfilled by the expiration of the five years without B’s having married C, or by 
the ocourrenoe within that period of an event which makes the fulfilment of tbe 
oondition impossible. 

(xi) A fund is bequeathed to A if B shall not make any provision for him by 
will. The legacy is contingent until B's death. 

(xii) A bequeaths to B 500 rupees a year upon his attaining tbe age of 18, and 
direots that the interest, or a competent part thereof, shall be applied for hia 
benefit until he reaches that age. The legacy is vested. 

(xiii) 4 bequeaths to B 500 rupees when he shall attain the age of 18, and 
direots that a certain sum, out of another fund, shall be applied for bis mainte- 
nance uutil be arrives at that age The legacy is contingent. 

N. B.— This section is applicable to Hindus etc. It corresponds to seo. 21 
of the Transfer of Property Act. The principle undeilying tbe section was hated 
on Edwards v. Edwards , 15 Beav. 857, which has in part been over-iuled by 
O' Mahoney v. Burdetl , 7 ILL. 888. head Ambalal Ear Oovind v. Ambalal ShivlaU 
84 Bom. L.E. 1606, 

Contingent Interest; — This seotion defines a Contingent interest, and says 
that a contingent interest does not vest in the legatee until tbe contingency is 
fulfilled. We have seen at p.247, that in the case of a contingent interest, the 
S3 
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legatee gets no proprietary interest in the legacy until tba oondition precedent la 
fulfilled! DeSouza v. Vaz, 19 Bom i 137. As the eetate does not vest in the legatee 
before the fulfilment of the oondition, it necessarily follows that if the legatee 
dies in the meantitne» his heirs get nothing. In this is the chief point of distinction 
between a Vested interest and a Contingent interest, vide notes end cases at 
p. 917, ante . When a bequest is made to A and after his death to B. the interest 

of B will be a vested and not a contingent one, inasmuch as the death of A is not 

an uncertain event, Darshan Siugh v. Walt Ehan, 27 A.L.J. 274«"A.1.B. 1929 All. 
102 - 116 LO. SO. But a bequest to 8 with a gift over to B in the event of B dying 
issue lees, gives rise to a contingent interest, because although death is a certain 
event, death without issue ie not, Kamla Debt v Dasrathlal, 20 Pat, L.T. BO** 
1939 P.W.N. 849. AH estates depending on future contingent events fall within 
the meaning of this seotion. Bhupendra v, Amarendra, 41 Cal. 642: 18 0.WN. 

360; 24 1 0. 468 (on appeal to P.O.. 43 Oal. 432 : 84 1.0.892: 20 C.W.N. 169). 

A legacy to A. to be paid ae soon sb he attains 21, and in case he attains that ege 
and not otherwise, is contingent, Entoht v. Cameron, 14 Ves., 889 ; see also Sim- 
monds v. Cooks , 29 Beav. 466; Atkinton v. Turner, 2 Afck. 41. The section 
contemplates two kinds of contingencies. (1) Affirmative, 
ativeTonHnVen^y ffiTm * ^ Negative, Provision for the firBt kind ie mentioned in 
■ub-seotion (1), whioh refers to the happening of a specified 
uncertain event, and the contingent interest ripens into a vested interest as soon 
as that uncertain event happens. Bub-sec. (2) provides for 
Oon^ngency* Negat,Ve ft negative contingency, whioh means that the legacy will 
take effeot in the event of the specified uncertain event not 
happening at all. The test of fulfilment of this negative contingency is the 
absolute impossibility of its occurrence. Thus. A bequest of the residuary estate 
to a posthumous Bon “when be comes of age” has been held to h* a contingent 
interest within the meaning of the initial clause of this section, Cotrasji Edaljt v. 
Batin Bai t 62 I. A. 96 ; 49 Bom. 167 ; 27 Bom L B. 1 : 47 U.L J 860 : 1 0 W.N. 
863 (P.O.) (on appeal from A.I H. 1828 Bom 96 : 70 I.C. 178) ; vide also Bhupendra 
v Amarendra, supra , and Gardiner v. Gardiner . 26 Beav. 609 ; Be Blachuell : 
Blackwell v. Blackwell , (1926) 1 Ob. 812. 

Exception When the bequest is given to a legatee on his attaining a 
particular age, it will net be contingent in the two oases provided for in this 
Exception dense : viz. (1) if the income from the estate is given abeolutely to the 
legatee in the meantime (that if, before he attains the particular ege), or (2) if 
such income (or so muoh of it as ie necessary)* is applied in the meantime for 
hie benefit, Vide illus. (xii), above and Vaudry v Geddas. 1 Buis, and My. 208. 

• The exception applies even where a part of the inoome is directed to be 

applied for the benefit of the legatee, vide Batan Bai v. Cowasji Edatji, 24 Bom. 
L.B. IIH : A.I. ft. 1998 Bom. 86 : 70 I.0. 178. 
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This Exception ba» DO application if the income oi ft fond other than the 
bequeathed one be co applied for the legatee’s benefit, see illus. (xiii). Compare 
the above principle with the cases of Sootney v. Lower, 29 Ch. D. 586 and Batsford 
v. Kebbell, 8 Ves , 368. Where a legaoy is given to a person at a future lime and 
the testator either gives him the intermediate interest, or directs it to be applied 
for his benefit, the Court will presume it to mean an immediate gift, and 
look npon it as a vested interest, Saunders v. Vautier, 1 Cr. & Fb. 240 ; Booth v® 
Booth, 2Bro. O.O. 4; Be Gosling, (1908) 1 Ch. 448; Mathuranath v. Monmohini . 
68 1,0. 747, This EXCEPTION goes beyond the English Law. It is sufficient 
to bring a oase within its soope if the direction is to apply so much of the income, 
aa may be necessary, for maintenance, Ratanbd i v. Cawasji Edalji , 24 Bom. L.B. 
1124: A. Ml. 1923 Bom. 96 : 70 1 0.178. The Exception contemplates only one 
contincenoy of attainment cf a particular age, and has no application to a case of 
double contingency , Sopher v. Administrator- General of Bengal, 71 I.A. 98“ l.L.R. 
(1946) 1 Cal. 1-48 CUV.N. 686 -(1944) 2 M.L J. 20-1944 M.W.N 467-46 Bom. 
L.R. 865-1944 A.L J. 404 - A. I, It. 1944 P.C. 67-216 1.0.63 (P.O.). 


Words which generally indicate Contingent Interest The following words 
generally indicate a conditional bequest or a bequest subject to a contingency . 
"at a oertain age*’ ; “iu case’’ : “in the event of” ; "provided” ; “if” ; "when” ; 
"on or upon'’ ; “subject to” ; “should”; but there is no invariable rule that all 
these expressions must necessarily imply a conditional gift. 3 be context of the 
will and its general lense will be the beat determinant of the vested or contingent 
character of a bequest. Vide the following cases, Leake v. Robinson , 2 Ller. 
368 ; Hanson v. Graham, 6 Ves., 289 ; Walker v. Mower , 16 Beav. 866 ; Be Goedwtn , 
Ainslre v. Goodwin, (1924) 2 Ch. 26. 


Presumption against Contingent Character There is a presumption in favour 
of immediate vesting, and therefore necessarily against the contingent character 
of the bequest, see Saunders v. Vautier, 1 Cr. & Ph. 240; Hoath v. Eoath, 2 Bro. 
O.U. 4 (supra). 

Gift to a class: — The principle embodied in the exception (et p. 260) 
also applies when tbs gift is to a class, vtdt Loyd v. Lcyd , 2 K. & J. 20 ; 
Be Merlin , (1891) 3 Cb. 197; Bs Parknr , 16 Ch. D. 44; also vide the next 
eeoiion. 

121 . [Suo. S. 1083 Where a bequest is mad® only to such 
members of a clasB as shall have attained a 
twquoi t to* Buch^mcm- particular age, a person who Las not attained 

borsofa daes as shall a g0 CRHUOt I.BY6 R Vested int<JI€8fc in the 

have attained particular , D 

age. legacy. 
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A fond it bequeathed to sooh of the children of A as shall attain the 
age of 18, with a direction that, while any child of A shall be under the age of 18 f 
the inoome of the share, to which it may be presumed be will be eventually entitled, 
shall be applied for bis maintenance and education. Mo child of A who is under 
the age of 18 has a vested interest in the bequest. 

27. B. — This section applies to Hindus eto. It corresponds to Bee. 22 of the 
Transfer of Property Act. 

Gift to Contingent Class : — This section lays down what may be called the 
rule relating to gift to contingent class. We have Been under eeo. Ill, supra, that 
there is a definite period within which a gift a olaas must vest, but the legacy 
may be so worded that only euoh members of the olaas will take as attain a 
particular age- 8o it necessarily follows that those members who do not attain 
the specified age within the dt finite period within which the estate is to vest, will 
forego the legacy, Balltn v. B allin , 7 Cal. 218. Therefore, only a fluctuating 
number of members will take the legacy and the determination of such number will 
depend upon how the oontingenoy is fulfilled. Therefore, the class is called a 
contingent olaas. For vesting of interest in such members of a contingent class as 
fiulfil the contingency, vide Masseyk v. Fergusson, 4 Cal. 804 ; Balltn v. Balltn ; 
supra ; De Souza v. Vaz, 12 Bom. 137 ; Leaks v. Robinson , 2 Mer 363 ; Bull v. 
Pritchard , 1 Bus,, 213 ; Thomas v. Wtlberforce , 31 Beav. 299, Those members 
who die before attaining the particular age (?' e. before fulfilling the contingency) 
Reason of the Rule do not get any vested interest, with the result that they 
transmit nothing to their heire. The reason of the rule for 
exclusion of persons below the specified age is that before the attainment of that 
age there is no person completely answering the description of the legatee given by 
the testator. 


CHAPTER IX 

Of Onerous Bequests 

122. [Sue. S. 109] Where a bequest imposes an obligation 
_ on the legatee, he can take nothing by it unless 

he accepts it fully. 

Illustration- 

A, baring (hares in (X), a prosperous joint stock ootnpany, and also 
■bares in (Y), a joint etook oompany in difficulties in respeot of fthiob shares beery 
sails are expected to be made, bequeaths to B all his shares in Joint stock 
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companies : B refuses to aooept the shares in (7). He forfeits the shares in (X). 

It. B.— This section applies to Hindus eto. It corresponds to the first 
part of t»eo. 127 of the Transfer of Property Act (IV of 1802). Vide the illustrations 
to that seotion. 


Onerous Bequests A bequest may not always be of a purely beneficial 
character, but may at times be burdened with an obligation, e g . when shares 
in a joint-stock oompany subjeot to heavy calls form the subject matter of the 
bequest. Vide the illustration. It is then called an onerous gift. If the legatee 
means to aooept the bequest be must take it witb the obligation or not at all. There 
is however a proviso to this rule. If, instead of there being a single bequest, there 
be two separate and independent bequests, of which one is beneficial and the other 
is onerous, the legatee ie at liberty to aooept the benefioial one and refuse tbe 
other. This proviso is embodied in see. 123 below. 

Application of the Section The seotion applies only in tbe case of a 
single bequest. But if tbe bequest be apparently siDgle and tbere be indication in 
the will that the testator intended to keep the benefit distinct from the obligation, 
giving the legatee a choice, this rule will not apply, Guthrie v. Walrond, 22 Ch. D. 
578. The gifts may be in substanoe distinct though given by the same sentence 
in the will, IU Baron Kensington , (1902) 1 Ch. 208 ; Bonywood v. Eonywood , (1902) 
1 Oh. 847. 

Estoppel arises from acceptance : — If a legatee aooepts a gift burdened with 
a condition he cannot deoline to fulfil it, Gregg v. Coates, 28 Beav. 88 ; Attorney - 
General v. Christ's Hospital , Taml. 898. 


123. [Suo. S. 110] Where a will contains two separate 
and independent bequeBts to tbe same peison, 
the legatee is at liberty to accept one of them 
and refuse the other, although tbe former may be 
beneficial and the latter onerous. 


One of two Boparafce and 
indopoudont boquoflta to 
same peraon may bo 
aoooptad, and other 
refused. 


Illustration . 

A, having a lease for a term of years of a bonse at a rent which be and hie 
representatives are bound to pay during the term, and whioh is higher than the 
house can be let for, bequeaths to B the lease and a sum of money. B refuses 
to aooept the leate. He will not by this refusal forfeit the money. 

N B.—Thie section applies to Hindus etc. It corresponds to the latter part 
of sec. 127 of the Transfer of Property Act. Vide the illustrations to that section. 
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Separate and Independent Bequest Tbie section is virtually a proviso to 
sea. 122 (Fide notes under that eeotion), and lays down the conditions under which 
the ruls of that section will not apply. Fide Gntn v. Brittain. 82 LJ. Ch. 187; 
Guthrie v. WaWond, supra ; Syet v. Gladstone, 80 C.D. 611 ; Aston v. Wood, 22 W.B, 
(Eng.) 80S. Tbie eeotion will not apply unless the bequests are separate and 
independent. Bequests will not be separate and independent within the meaning 
of this section if the testator manifests an iutention in the will that they are to be 
taken together or not at all, Vide Gream . Brittain, supra \ Guthrie v. Walrond, 
supra. 


CHAPTER X 

Of Contingent Bequests. 

S. Ill] Where a legacy is given if a specified 
uncertain event shall happen and no time is 
mentioned in the will for the occurrence of that 
event, the legacy cannot take effect, unless such 
event happens before the period when the fund 
bequeathed is payable or distributable. 

Illustration s. 

(i) A legaoy is bequeathed to A, and, in oase of bis death, to B. If A 
survives the testator, the legacy to B does not take effect. [See Cambridge v. Bous, 
8 Ves M 12 ; Edwards v. Edwards, 16 Beav. 867], 

Oil A legaoy is bequeathed to A, and, in oase of his death without children, to 
B. If A survives the testator or dies in his lifetime leaving a child, the legaoy to B 
does not take effect. [Bee Cambridge v. Bous , 8 Yes., 12 ; Hinckley v. Simmons 
4 Yes. 160]. 

(iii) A legaoy is bequeathed to A when and if he attains the age of 18, and» 
in ease of his death, to B. A attains the age of 18. The legacy to B does not 
take effect. [See Home v. Pillars , 2 My, & K. 16]. 

(iv) A legaoy is bequeathed to A for life, and, after his deoth, to B, end, 
"in case of B's death without children/’ to 0. The words "in case of B’s death 
without children'' are to be understood aa meaning in case B dies without 
ohildren during the lifetime of A. [See Edwards v Edwards , supra)* 

(v) A legaoy is bequeathed to A for life, and, after his death to B, and, "in 
oase of B’s death," to 0. The words "in oase of B’s death" are to be oonsideied 


124 . [Sue. 

Bequest contingent up- 
on specified uncertain 
event, no time being 
mentioned for its occur- 
rence. 
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>i meaning * # in me B dies la the lifetime of A/' [See Edtoardt r, Edward** 
eupra ; Bolitho ?, Hillyar , 84 Bcav, 160]* 

N. fl,— This seotion appliee to Hindus etc. The rale entmolated ia it it a 
rale of law and not one of construction, Eamla Prcsad v. Murli Manohar , 
AJ.B. 1936 Pat. 866-94 LG. 760; but the Oalontta Court hat held it to be both 
a rale of oonetraotion and a rule of law applicable to legaoiee contingent on the 
happening of a specified uncertain event, Purna Qhandra Duit v. Sudkangthu 
& Ghost, ILK. (1948) 1 Oal. 1 -49 O-W.N. 634. The principle underlying this 
seotion was based on Edward e v. Edward s, 16 Beav, 867, which has been in 
part overruled by O' Mahoney v. Burdett* 7 H.L. 888. So, the rule cannot be 
applied as a rule of Justice, equity and good oonsoienoe to a will not governed by 
the Act, Ambilal Bargovind v, Ambalal Shivlal , 84 Bom. L.B. 1606 » A. LB. 1988 
Bom. 84-141 l.C. 837. 

When Contingent Bequest! can take effect:— We have seen nnder sec ISO 
that the first pre-requisite of the operation or validity of a contingent bequrst 
is tbat ths contingency on which it depends must be fulfilled. This section providrs 
for the next essential requisite. It says tbat when the will is silent as to tbe 
time of ooourrenoe or fulfilment of tbe contingency, it must ooour or be fulfilled 
before tbe bequest becomes payable or distributable. This principle acoorda 
with the English rule of real property which lays down that "every contingent 
remainder must vest during the continuance of the particular estate which 
supports it or oo-tn&tantt that particular estate determines." Fo it has been said 
tbat the period of distribution to whiob an executory devise refers iB the period 
of the death of the first taker, Ohunilal Parvatishankar v. Bat Sanrath. 19 C.L.J. 
663 : 18 0. W.N. 844 (P.C.). Thus, the word “period" in the section cannot mean 
an indefin ; te period after the teitator’a death, keeping tbe opening of tbe succes- 
sion in abeyanoe in expectation of the uncertain event, Baehist Narain v. 
Sri Bamchandra , 12 Pat. 18 - A.I.R. 1988 Pat. 126-144 J.O. 179. The rule 
about tbe validity of contingent bequests herein laid down is a very hard and 
fast one and "must be applied whenever it is applicable without speculating on 
the intention on tbe testator" Manohar Mukherji v. East swar Mukhnji, 3 O.W.N. 
478 (482) ; Of. Narendra Nath v. Kamalbastni , 28 I A, 18 : 28 Oal. 668, P.C. Ibe 
applicability of the seotion depends on a natural meaning as opposed to a 
forced interpretation of tbe words used in a will. Cf. Ounamoni v. Dtviprcsanna, 
28 0. W.K* 1086 : 64 LO. 897. It should be noticed tbat the seotion contains no 
such qualification “unless a contrary intention appear! by the will," which is 
so persistently present in most of ths foregoing sections. Cf. Rid. Therefore, it 
has been eaid that the rule in this section ie an absolute rule of construction 
and suoh rale is not liable to contradiction by other evidence appearing on the face 
of the will, Nistarini Debya v. Sehary Lai , 19C.W.N. 62: 27 1.0.289. Aa to 
what should be done when two constructions are equally possible In relation to 
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the terms of * will, u« 'Puma Chandra Dutt v. Sudhangshu 5. Qhoie % LL.B* (1046) 
iCal. 1-40 O.W.N. 624-A,I,R. 1946 Cal. 66-224 1.0 299. When there is a gift 
over upon a certain oontingenoy, it will not take effect unless the exact contingency 
happens, Wing v. Angram t 6 H.L. 188 ; Elliott v, Smith , 22 Ch. D. 288, Cf. 
Williams v. Chelty, 8 Vet* 644 ; thus, A left a will providing "H toy 8*® 
before, my daughter shall get the said property/’ and died leaving him surviving 
both the widow and the daughter : held, that the legacy to the daughter could not 
take effeot, as the wife did not die in the life time of the testator, Jogat Bijoy v. 
Tomijnddt , 44 Cal., 181; 80 T.C. 228. Again, a testator devised his estate “hall 
and half alike*' to his two sons P and J ; and provided that if P should have a bod, 
his half of the estate was to be made over to snob son on bis attaining full age. P 
survived the testator and had no son ; so on the testator s death (f.e. at the 
time of distribution) P beouzne absolute owner of his half share, the contingency 
remaining unfulfilled at that time. Jelangir v. Kaikhwru, 42 I. A. 71 : 89 Bom, 
296: 21 G.L.J. 210: 19 CW.N. 426: 28 M.LJ. 167: 18 A.LJ 217: 17 Born. 
L.R 197 : (1916) M.W.N. 638 : 27 I.O. 63 (P.C.), Where the testator conveyed 

the residue of his estate to his son and in the event of the latter’s death, Without 
issue to oertain deities, the gift to the deities could not take effeot unless the sen 
died issueless during the testator’s life time and if the son survived the testator, 
he wou’d take an absolute estate inasmuch as the opening ot the succession could 
not be kept in abeyanoe in expectation of the son dying issue less at a remote 
time. B ishist Narain V. Sri Bam Chandra . 12 Pst 18— A. I. R. 1988 let 11G — 144 
T.O. 179. Where a will provided that my daughter, on attaining majority, shall 
get the property and if she be not there, another person would get it* and the 
daughter died after attaining majority, the other person was held not to get it, 
Purua Chandra Putt v. Sudhangshu S. Ghose, I.LR. (1946) 1 Cal. 1 - 49 CW.N. 
624, supra . 

Scope of tlis Section : — The section applies only to contingent bequests 
and no"t where the legatee takes an absolute interest, Vide Gobinda Chander v, 
Benode Chunder, 12 C. W.N. 44 (46) ; Bamlal v Secretary of State, 8 I. A. 46. 7 
Cal. 304. Where the intention of the testator is to give an absolute estate, 
such interest is not out down by any subsequent terms and is 
The section does not no fc rendered contingent, Tripurary v. Jagat Tartni, 40 J.A. 

th ° glH ' 8 86 ; 40 Cftl. 274 : 17 O.W.N. 145 (P.C.). Cf. Sardar N<v»c}i 
v. Puttibai, 37 Bom 644 : 16 Bom. L R. 862 ; Vide doles 
under the beading "gift over on a contingency", in/ta, end therefore in en< h » 
ease this eeotioo will have no application. Cf. also Nislarini Delya v. Behory Lai, 
19 O.W.N. 62, where it has been held that when e tssfcator gives nn absolute gift to 
a legatee end then mskee a sift over SmpUeiUr on a contingency of death, he 
it to be taken ee referring to death before the period of distribution. Cf. Tara 
Chum v. Suresh. 16 I. A. 166: 17 Osl 122; Lnllu v. Jaomohan, 22 Bom. 409 
(413) ; Chandra Kiihere Boy v. Protama Kumari, 38 I A. 7 : 88 Cal. 827 : 18 O.L.J. 
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68 ; 16 O.W.N. 131 (P.O.) ; Gurusami v. Siva Kumi , 22 LA. 119 : 18 Mad.. 847 ; 
Damodardas v. Dayabhai , 21 Bom. 1 (od appeal to P.O. 26 I.A.126: 22 Bom. 
838; 3 O.W.N. 417). Thus, where a testator devised an absolute estate to a 
female with a proviso that in the event of the death of the female, his nephew was 
to be the heir but the female survived the testator, the gift over to the nephew was 
held to be inoperative and tbe female was held entitled to take an absolute estate, 
beoause of the oontingenoy of death did not take plaoe before the period of distrilu* 
tion, namely, the death of the testator, Kamla Prasad v. Murli Monohar, 13 
Pat. 560-A.I.B. 1934 Pat. 398-162 1.0. 446, Cf. A.i.R. 1926 Pat. 866-94 
I 0. 760. Unless the devise is executory, this section has no application, see 
Gunamom v. Debt Pro*anna t 29 O.W.N. 1038 ; 64 1.0 897; Barendra v. Basanta., 
22 0.WN. 689. The provisions of this section apply to all classes of property, 
Vide notes under tbe heading “Legacy* 1 , infra. The section applies only when the 
prior bequest is capable of taking effeot and is not ab initio void. If the bequest 
fails ab initio , the principle of sec. 129 will apply, Badha Prosad MulUck v« 
Banimoni Dassee. 33 Gal. 967 (964) : 10 O.W.N. 696: 8 G.L.J. 602 (8, B.) ; Vide 
also Chandra Ktshore v. Pratanna Kumari , 88 Cal., 827, supra. This section 
applies only when no tine is mentioned for the occurrence 
No time Is mentioned of the event on whioh the bequeBt depends. (Of. Indtra 
^ 0 \ h ; nt MCUrreHoe 01 Rani v. Akhoy Kumar 69 I.A. 419 - 66 O.L.J. 493 - 37 O.W.N. 

163-64 M.LJ. 48-1983 M.W.N. 1801-9 O.W.N. 1118 = 
A.I.K. 1932 P C. 269-140 I.O. 483, P.O.]— On appeal from Akhoy Kumar Ghote 
v. Indira Rani Ghote, 66 0 L.J. 417 -A.I.R. 1931 Cal. 499-136 I.C. 868. Thna. 


where a testator provided that on the death o t the adopted eon and nntil 
another adoption “all bis properties shall ramain in the ownership and possession 
of hia wilow as ordinary heir"; after the death of the adpted son, tbe estate passed 
to the ohildless widow of the adopted son ; and upon the death of the eon a widow, 
the testator's widow olaimed that the executory gift in her favonr took effect, but 
the Court diaallowed her contention, holding that the legacy was given to her only 
if an uncertain event happened, namely tbe death of the adopted son dying 
isaueleas,* and no time being mentioned in the will for the oecurreno# of that event, 
that event should have ooourred when the bequeathed fund beoame payable or 
diatributable, see Mantkyamala Boie v. Nanda Koomar Bote, 88 Oal. 1806 : 11 
O.W.N 12 : 4 O.L.J. 367 (860). Vide also Jehangir v. Kai Khushru, 89 Bom. 296 ; 
210.L.J. 210: 19 O.W.N. 426 (P.C.): 17 Bom. L.R. 197; Vide alto Edwards v. 
Edwards, 16 Beav. 867. If the time of occurrence of the eontingenoy is mentioned 
in the will at all, it must'be fixed definitely and not merely approximately, Monohar 
Mukherji v. Kasiswar Mukherji. 8 O.W.N. 478; Sardar Nowroji v, Puttibas, 37 
Bom. 644: 16 Bom. L.B. 862. Of. Ellokasi v. Durponarain, 6 Cal., 69 ; Soorjte - 


* When death (by itself a certain event) ie spoken of as a contingency, it 
will be aonatrued to mean on death before the period of distribution, and tbe gift in 
such oases will be inertly substitutional, Bee Underhill and Strahan, 2nd. Ed. 
p. 308 ; Hawkins, 264. 

33 
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money v, Dinobunddhoo MulUck , 6 M.I.A. 626 ; (9 M.I.A. 128) ; Sam Lai Mookerji 
v. Secretary of State, 8 I. A. 46 : 7 Cal. 804. Likewise, where the word* of (be will 
were "My eons shall be entitled to eDjoy all the properties equally. Any one of 
the sons dying sonless, the surviving sons shall be entitled to all the properties 
equally/ 1 it was held that the legaoy to the survivors was contingent on the 
happening of a specified uncertain event whioh bad not happened befoie the period 
when the property bequeathed was distributable, that period of distribution being 
the time of the testator's death ; see Narendranath Swear's oase, supra ; also LaJa 
Ramjiwan v. Dil Koer, 24 Cal. 406 ; for other oases, see Gurusami v. Sira Ktmi , 
supra : Bai Dhan Laxmi v. Hariprosad , 46 Bom., 1088 : 62 I.O. 87 ; Maung Po v. 
Nipean, 6 Bur. L. T. 187 : 16 I. C 836; Dutga Prasad v. Raghtmandanlal . 19 
O.W.N. 439 : 23 T. 0. 697 (in this oase it has been held that a gift over in the event 
of a minor legatee not attaining full age is valid) ; Kannamma ▼. Mitch amnia, 1927 
M.W.N. 909- A.I.R. 1928 Mad. 297-107 I.O. 497, 

Applicability of tha Section This section applies only to oases strictly 
ooming within its scope. Tt cannot apply to the case where the testator menitens 
in his will the event on the occurrence of which the distribution is to take place, 
B*iupendra Krishna v. Amirendra . 48 Gal 482: 20 C.W.N. 169: 28 C.W.N. 169 
(176) : &o. (vide supra). That, is, it will not apply if a period is specified in the will 
within which the contingent event is to happen. Jn other wotrie, the section 
only applies if on a reasonable interpretation of the language used by the testator 
the occurrence of the uncertain event prior to "the period when the fund bequeathed 
is payable or distributable" is alone within his oontsmplation. If the terms of the 
will make that construction of his impossible, the section then does not apply. 
Indira Rani v. Ahhoy Kumar, 69 I. A. 419-8? O.W.N. 163 — 66 C L J. 428-64 
M.L.J. 49-1932 M.W.N. 1801-9 O.W.N. U13-A.I.R. 1982 P.O. 269-140 I C. 
438 (P.C.) — on appeal from Akhoy Kumar Ghose v. Indira Rani Ghose, 66 O.L.J. 
4L7- A.I.R. 1981 Cal. 499-186 LG. 868. Even as regards Hindus its applica- 
tion is confined to speoial tracts, such as the territories subject to the 
Lieutenant-Governor of Begal and the Presidency towns of Bombay and Madras, 
Ibid . For its application in the Punjub, see A.I.R. 1928 Lab 649. cited below. As 
to what oiass of oases this Beotion will apply to, vtde notes under the headings 
"When contingent bequests oan take effect" and “Scope of (he Beotion/' supra, Cf. 
also Sridevi Antma v. Venkita Parasurama , I.L.R. (1969) Ker. 666-A.I.R. I960 
Ker. 1 (P. B ). The applicability of the section depends on a natural meaning as 
opposed to a forced interpretation of the woids used in a will, Gunamoni v. 
Deviprosanna , 23 C.W.N. 1088 ; 64 I.O. 897. Of. Jagat B*joy v. Tomijuddi 9 44 
Cal. 181 (supra). 

No tims is mentioned ; — This seotion applies only when no time is mentioned 
in the will for the occurrence of the contingency, see at p, 267 supra. So when the 
testator mentions in the will the event on the occurrence of which the distribution 
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is to take place, this section cannot apply, Bhupendra Krishna's case. supra t 
and the other oases cited coder the heading “Scope of the Section'* mpra ; Indira 
Rani v. Akhoya Kumar , supra. 

Payable or distributable : — That is the point of time before whioh or co* 
instant* the oontingenoy is to happen, vide under the headings, "Scope of the 
Section” and "When contingent bequests oan take efleot." Vide also Lala Rom 
Jiwan v. Dal Koer, 24 Cal., 400. The period of distribution oannot be postponed 
or extended by the personal incapacity of any beneficiary, Narendra v. Kamalbasint, 
Mora . Vide also illustrations (ii) and (iv), which show that the contingency ( i.e . 
death without children) must take place during the testator’s life time or before the 
determination of the prior life-estate (as the case may be). These two illustrations 
are based on what is known as the fourth rule in Edwaids 
?r h omt^ u SrhKuT 0 8 '-Edward*. 16 B«v. 316 (oiled at p. 176 of 23 O.L.J. 169). 

When the Indian HuoceBsion Aot was passed the rule of 
Edtuards v. Edwards, was in foroe in England; but that oase has been subse- 
quently modified by later Euglish decisions* according to which the contingency 
(t.e death without children) may take place at any time whether during the continu- 
ance of the life tenant or afterwards, but under the Indian law, it oannot take place 
afterwards. 

Annuity : — Bequests whioh take effeot as a oorrody are not within the 
mischief of this section or the rule against remoteness. 80 an annuity payable 
out o( the estate to the daughter and after her death to her son (or heirs) is opera- 
tive in law even though the son might he born after the death of the testator, 
Jatindra Mohan v. Ghanashyam , 36 0 L.J. 428 ; Qunamcni v. Deoi Picsanna. 28 
C.W.N.1038; 64 10.897, For the oase of an annuity subject to condition, Re 
Goodwin : Ainslte v. Qovdtoine, (1924) 2 Ch. 26. 

Gift over on a Contingency : — As to the general effeot of gift over, vide the 
oases cited at p. 186, supra ; also Bachman v. Bachman , 6 All., 688 ; Sureth 
Chandra v. Lalit Mohan . 22 0,L J. 316 : 20 O W N 463 : 31 l.C, 406 ; Bhupendra 
Kumar v Amarendra, 41 Cal, 642 : 18 C.W N. 860 ; Shyam Gharan v. Samp 
Chandra, 17 O.W.N 39 : 14 I C. 708 ; Qovind Pillay v. Minakshi , (1911) 2 M.W.N. 
663; 22 M.L J 204; 18 1.0. 162; Richard Ross v. Naunilal, 36 All. 211: 17 
O.W.N. 868 ; 17 0 L.J. 666 (P.C.) ; Rea v, Black, (1948) 1 Ch. 296. But where there 
is a gift over on a contingency the matter assumes an important aspect Under 
this seotion, and all the requisites of the section will apply to the oase. fio, an 
absolute gift to a legatee with a gift over on a oontmgsnoy of death, whioh is a 
certain condition, must refer to death before the period of distribution, Nutarini 
Debya v. Behary Lal t 19 O.W.N. 62 : 27 l.C. 289 ; Turner v, Moore, 6 Ves , 656. 

* O' Mahoney v. Burdett , L.R. 7 ELL. 388 : Ingram v. Scuiten, L.R. 7 H L. 408. 
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See alio illustrations (i) and (v). In a reeent Calcutta om tbe will provided * My 
daughter on attaining majority shall get it and if she be not there, tbe eldest ion of 
my eieoutor shall get it, 1 ' and the Coort oonstrued it as a contingency of death during 
monirity. This oontingenoy did not happen as the daughter died after attaining 
majority, tbe gift over was held to fail, Puma Chandra v. Sudhangshu. 49 C.W.N. 
624. Bead Jarman on Wills , 7th Ed. pp. 2079-80. Where there is a gift over upon 
a certain oontingenoy it will not take effeot unless the exact contingency happens, 
Wing v. Angrave, 8 H.L , 183 ; Elhot v. Smith, 22 CL D. 286 ; Williams v Chstly , 
8 Vea., 644 ; Wagstaff v. Crosby , 2 Coll , 746. When a bequest is made to wife end 
after her life to nephew if he remained obedient to wife and attends to her and ren- 
ders her service, it is a contingent bequest to the nephew on the oontingenoy of his 
doin4 something. 8ucha condition is not void for vagueness, Nathalal Ichhuskankar 
v. Bai Manek, 46 Bom. L.B. 366- A.t.B. 1944 Bom. 196. Also vide notes under 
secs. 131 aod 132, post, whioh deal with defeasance clauses, that is, conditions pro- 
viding that on tbe happening of a particular oontingenoyi an earlier bequest will 
terminate and go over to another person. ThuB, where a will provided that on the 
death of the testator his two sons were to divide his estate half and half as between 


themselves and that if subsequently any of the sons died sonless. the surviving 
son was to get tbe share of the Bon dying sonless, the Court held this to be provision 
for defeating or divesting an earlier legatee on the happening of a contingency, viz., 
that of a person dying sonleas, see Akhoy Kumar Ghose v. Indira Boni Ghose, 66 
C U. 417- A. LB. 1931 Cal. 499-186 1 C. 868-on appeal to P.C. Indira Bari v. 
Akhoy Eumar, 69 I.A. 419-66 C.L.J. 428-37 O.W.N. 168-64 M.L.J. 48-1982 
M.W.N. 1301-9 O.W.N, 1113-A.IB. 1932 P.C. 269-240 I.C. 483, P.C. It 
should be noticed that seo. 131 ; contemplates the happening of “a specified 
uncertain event’*. Therefore, there is no defeasance by the happening of a certain 
event, e.g, death. Therefore, where an absolute interest is given and a provision 
of gift over is made in tbe event of death of tbe absolute bolder (on tbe happening 
of a certain event), see. 181 will not operate and the gift over 
No gift over affcor the w j|| D0 * take efifeot, see Anantha Sayana v. Kondappa Natdu , 
fb“oU f interit gat8e0 ' (1940)1 M.L J. 312-1940 M.W.N. 269-A.I.B. 1940 Mad. 

479-191 1.0.17, or, in other words, once an absolute estate 
ie given to a legatee, the Qift over to take effeot after the death of the legatee ie 
void and ineffective, ParshoUam Das v. Shivram, A.I.B. 1940 Lab. 287 — 189 I.O. 
546. Bead the notes at p, 244, ante, under the heading, “Divesting or defeasance 
of vented interest," aleo Rameshwar Bnksh v. Balroj Kuar, 40 O.W.N. 8-87 Bom. 
L B. flpff ,1936 A.LJ. 1183-1986 M.W.N. 1122-87 P.L.B. B66-A.I.B. 1986 P.0. 
187 -157 I.O- 888 (P. C.) ; Bhvpati Charan v. Chandi Chat an, 89 O.W.N. 890- 
A.I.B. 1986 Cal. 164-166 1.0. 241. 


Legacy: In the application of the aeotion no distinction is mads between 

moveable and immoveable property, Narendra v. Kamalbashini, 28 I.A, 18 : 28 
Oal. 563 (P.C.). 
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Mod* of construing the Section: — The language of this oodified law must 
reoeive ita natural meaning withont any aaaumption aa to the intention of tbo 
Legislature to have altered the law as it existed before, Nartndta Nath v. 
Kamalbasini, 23 I. A. 18 : 28 Oal. 663, P.O. The rule of this seotion being a statutory 
rule of oonstruotion the Court is bound to follow it, Niitarini Debya v. Beharilal, 
19 0.W.N.62: 27 1.0.239. It should be applied only to oases strictly ooming 
within its soope ; and it does not apply to tbs oase where the testator mentions in 
his will the event on the ooourrenoe of whioh the distribution is to take, place, 
Bhupendra Krishna v. Amarendranath, 48 I.A. 12 : 48 Cal. 482 : 23 O.W.N. lt>9 ; 
30 M.L.J, 110 : 19 M L.T. 97 : 14 A.L.J. 167 : 3 L.W. 262 : (1816) 1 M.W N. 78 : 
18 Bom. L R. 847 . 34 I.C. 892 (P.O.) ; but see Advocgte-Qeneral v. Vithaldas, 22 
Bom. L.B. 1006: 681.0.996; Qulbajiv Bustomji . 49 Bom. 478-27 Bom. L.R. 
880 : A.l.R. 1926 Bom , 282. 

Application of thn Section in the Punjab ; — As the sections mentioned in 
Soh. Ill are applicable to Hindus eto. only in the Lower Provinces of Bengal 
subjeot to its Lieutenant-Governor and in the towns o( Madras and Bombay [vide 
ueo. 67. supra), this seotion oannot apply to the Hindus eto. in the Punjab, Prem 
Singh v. Hardit Singh. A.l.R. 1923 Lah. 649 ; vide under “Applicability of the 
Section." 


125 . [Sue. 8. 112] Where a bequest is made to such of 

Bequest to such of oer ‘ aiu persons as shall be surviving at some 

certatu persons as shall period, but the exaot period is not specified, the 

period not's^joifled! 01110 le & a °y fiha11 g° fc ° 8Uofa of thena aB are alive flt 

the time of payment or distribution, unless a 
contrary intention appears by the will. 

Illustrations. 

(i) Property is bequeathed to A and B to be equally divided between 
them, or to the survivor of them, If both A and B survive the testator, the legacy 
is equally divided between them. If A dies before the testator, and B survives 
the testator, it goes to B. [See Cripps v. Wolcott, 4 Madd. 161. 

(ii) Property is bequeathed to A for life, and, after bie death, to B and 0, to 
be equally divided between them, or to the survivor of them. B dies during the 
life of A ; 0 survives A. At A's death the legaoy goes to 0. (See Hearn v. Baler, 
2 K. & J. 38SJ. 

(iii) Property is bequeathed to A for life, and after his death to B and 
0, or the survivor, with a direction that, if B should not survive the testator, his 
ohiidren are to stand in bie plaoe. 0 dies during the life of the teatstor ; B 
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survives the testator, but dies in the lifetime of A. The ltg&oy goes to the re- 
presentative of B. [See Rogers v. Tow&ey , 9 Jur, 676], 

(iv) Property is boqueathed to A for life, and, after his death, to B and 0, 
with a direction that, in oase either of them dies in the life-time of A, the whole 
shall go to the survivor. B dies in the lifetime of A. Afterwards C dies in the 
lifetime of A. The legaoy goes to the representative of 0* [See White v. Baker* 2 
De G.F. & J. 66 ; Sourfield v. Bowes , 3 Bro. CC* 90 j. 

N B — This section applies to Hinds eto. It corresponds to Beo. 24 of the 
Transfer of Property Act. 

Ths Principle of the Section : — It Inye down that where property is given 
to the survivors or survivor of a group of certain persons, the period of survivor- 
ship refers to the time when the payment or distribution of the legaoy is to be 
made, Grippe v. Wolcott, (4 M add. 16, supra). In the oase of immediate gifts, the 
period of distribution is the testator's death, vide illus. (1) ; also Stevenson v. Qtillan, 
18 Beav. 690. Iu the oase of deferred gifts, the period of distribution is the 
moment when the prior bequests determine, vide illus (ii) ; also Grippe's case, 
supra; Drakfford v. Drakeford, 83 Beav., 43; Be Fare, 85 Beav., 163; Nayhr v. 
Hobson , 34 Beav., 671. This seofcion will apply only where the legatees aj e certain 
persooB and not members of a fluctuating olass. The expression "suob as shall 
be alive 1 * means the persons surviving, or shortly, the “survivors’', at the time 
when the legaoy becomes payable or distributable. Cf. White v. Baker, 2 DeG. & 
F.J, 66 ; also Powell v. Hellicur , (1919) 1 Oh. 138 ; Ode v. Allcot , (1906) 1 Cb. 47. 
As to division or distribution of the estate, see Collison v Barber, 12 Ch. D. 634 ; 
Ghaston v. Seago, 18 Ch. 218 ; Gaskell v, Harman, 11 Ves M 497. The striotn«ss of 
this rule may be softened or avoided by manifest provision to the oontrary in 
the will, vide infra under "Unless oontrary intention eto." The effect of this 
section is not to permit misconstruction in order to help the doctrine of Accelera* 
tion, Be Taylor, 3 All. E.B. 66, 

Presumption as to Survivorship ; — There is no presumption as to the time of 
death except that under eecB. 107 & 108 of the Indian Evidenoe Act, So in oases 
where the aforesaid provisions of the Evidence Act cannot be exploited, the 
factum of death muet be proved affirmatively ; Cf- Fanibhusan v. Surjakanta , 86 
Cal. 25 : 11 O.W.N. 833. Narks v. Phakta . 37 Cal , 103 : 11 0 L J 138 ; 14 (IW.S. 
841: 6I.C. 709; Basharat v. Najir Khan, 88 P.K. 1918: J23 P.L.R. 1918 ; Cf. 
Be Laws Trusts, 6 Oh. 386 ; Of. 10 W.K. 284. 

Unless oontrary Intention appears, etc, The principle of this section applies 
only when there is no oontrary intention appearing from the will. Vide illustrations 
(iii) and (iv) whiob show how the application of the seotion is exoluded by manl- 
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(eating a contrary intention. In either of them, survivorship ie ascertained not 
with reference to the time when the legacy ia distributable, but with referenee to 
some other time appointed by the testator. This saving clause has considerably 
mitigated the rigour of the rule of this section. 


CHAPTEK XI 

Of Conditional Bequests. 

Summary of the Law : — The following obiervation of the Law Commissioners 
has practically summed up the whole law on the subjeot and the reason therefor : 
°On the subjeot of CONDITIONS we have deemed it right to abstain from 
introducing into India the very refined distinctions which the Court of Chancery 
has, in questions relating to personal property, borrowed from the Kcolesiastioal 
Courts. We think that the words of the Will should be adhered to where no 
oondition inconsistent with law or morality is sought to be imposed ; that all 
bequests made upon illegal, immoral, or impossible conditions should be vcid ; and 

that wherever the testator's wishes can be carried into effect, if expressed in one 

way, they ought lo be permitted to take effect, if expressed in any other way , so 
that whatever he oan do by a limitation, be ought to be allowed to do by imposing 
a oondition. It appears also to us that whenever a condition subsequent is valid, 
if accompanied with a gift over, it ought to be valid without a gift over, and ought 
not to be treated as if it had been inserted merely to frighten the legatee by an 
unmeaning threat." 

126 . [Sac. S. 113] A bequest upon an impossible condition 

Bequest upon impos- ifl Void. 

Bible condition. 

Illustrations . 

(i) An estate is bequeathed to A on oondition that he shall walk 100 miles 
in an hour. The bequest is void. 

(ii) A bequeaths 600 rupees to B on oondition that be shall marry A s 
daughter. A's daughter waa dead at the date cf the will. The bequest is void, 

N- B — This seotion is applicable to Hindus eto. It corresponds to seo, 26 of 
the Transfer of Property Act fiv of I8b8), 

Conditional Bequests :—*A bequest which depends for its existence on the 
happening or not happening of some uncertain event is a Conditional bequest. 
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When the bequest comes into existence or takes plaoe by resaofi of the fulfilment 
of some contingency, the condition is said te he a CONDITION 
and^Oondit^Sub 14 PRECEDENT, but when the bequest ie defeated or where the 

sequent. interest already oreated is to oease to exist or is to pass on to 

another on the happening of a contingent event, it is called a 
CONDITION SUBSEQUENT. 80 there are two kinds of conditions and conditional 
beqnssts. In one caie the condition comes before the oreation of the bequest, 
and in the other, the bequest is oreated beforehand, but the condition comes after- 
ward* to defeat it. In the former the condition precedes , and in the other, it 
follows , the bequest. In the case of the condition precedent, the estate iB not in 
the devisee until the condition is fulfiled (Cf. Bajendra v. Bakhal , infra), but in 
the oaee of the condition subsequent, the estate is in the devisee but he is liable 
to be divested pf it by reneon of non-fulfilment of tbs condition, Wynne v. Wynne . 
2 M & 0. 8(14). For instance, a bequest is made to A on condition sbe marries 
B ; this will he a condition precedent as the condition has to be fulfilled before 
the bequest oan take effect. Again, a legacy is given to A, but if be digs any 
excavation go ae to diminish the value of the property or to affeot the buildings 
adjoining the property he will forfeit the bequest ; this is a condition subsequent 
because the legacy takes effect before A can be divested of Ins interest because 
of the breaoh of the condition. For other instances of a condition subsequent, vide 
the several illustrations appended to seo. 134, post. 

Words necessary to create a condition : — No formal expression is necessary 
to oreate a condition whether precedent or subsequent, AchtrUy v. Vernon , Willes., 
153 (156). Any expression showing the testator's intention to create a conditional 
bequest will do, Be Williams, 24 T.L.R. 716 ; Messenger v. Andrews, A Buss , 478. It 
is neoessary that it should be something more than what is called in English law 
a condition in terrorem, that is, a threat to induoe compliance with the condition, 
Qovaldas v. Bemandas, I.L.R. (1942) Kar. 892 - A.I.fl. 1942 Sind, 146-208 J.O. 
230. Read the notes under seo. 134, post. The testator has only got to evince that 
be means business and desires the non-fulfilment of the condition to take effect as a 
forfeiture, accelerating a gift over, or a lapse into residuary estate. Oopaldas v. 
Hmandas , supra. Where wordB used are ambiguous and do not clearly indicate 
whether a condition precedent or a condition subsequent in intended, the Court will 
lean towards the latter, Be Greenwood, ( 1 908) 1 Oh. 749 ; Dayamoyee Daisya v. 
J at indr a Gh, Das, 63 C.L.J, 204- A.I.K. 1937 Cal. 23-168 I C» 410; this la eo, 
because the law always prefers to proceed od tbe theory of early vesting and con- 
tents itself with the supposition that the condition is one of divestment, that ie 
a condition subsequent. Therefore, if it is intended to condition tbe vesting 
of the estate, it should be olearly expressed, Qabrial Togonu v, Evan Adeleye , 
1936 M. W. N. 496- A. I. R. 1936 P. C. 128-162 I. C. 410 (P. C.) ; Elizabeth 
Arminella B, Sifton v. Clifford Sifion, A. I. R. 1938 P. C, 270-176 I. C. 667 
(P.O.). 
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Illustrations of Condition Pnoidint A bequest wbs made to N on oondi* 
tion of his residing in tbs testator's anoestral bouse, but N by his aot rendered 
suoh residence impossible, he became disqualified to take under the will, Shyama 
Oharan v. Sarup Chandra 17 O.W.N. 89 ; 14 I.C. 708. A bequest was made subject 
to the condition of a oertain adoption being made, but the condition not being ful- 
filled the bequest failed, Karamsi v. Earsandae, 20 Bom. 718 (28 Bom. , 271) ; Of. 
Egerton v. Brownlow , 4 H.L. Ca. 1 ; Probodh Lai v, Earish Cqndra, 9 O.W.N. 809. 
A condition that the adopted son should be of good character and be obedient 
to the adoptive mother is a condition precedent to the adopted eon taking 
under the will, and is not void for vagueness, Surendra v. Kalachand, 12 O.W.N. 
668. Cf Tatersal v. Howell, (1816) Merival’s Reports, 26. For instance of a 
bequest conditional on offering funeral cake, see Kristo Socndery v. Rani Bnshto , 
(1863) Marsh, 867. A gift to wife and then to son who was directed to take the 
estate after performing the funeral obsequies of his mother was construed to give 
the son a vested interest and the performance of the obsequies was held not to be 
a condition precedent, Narayan Iyer v. Subbarayya Dyyar t A.l.R. 1929 Mad.82-* 
114 LG. 568. For other instances of conditional bequests, see Anuntmoyi v. 
Grtsh Chunder . 7 Cal. 772 (on appeal, 14 T.A. 137 : 16 Oal., 66) ; Appuchetty v. 
Kuppammal , 16 Mad. 856. 

Bequest upon Impossible condition : — If a bequest is made requiring the 
legatee to fulfil a condition precedent, the bequest will fail if the condition be in- 
capable of performance. Vide the illustrations (i) and (ii) appended to the section. 
In a reoent oase, a bequest was made ou the condition of the legatee s re-excavating 
a tank, but the testator in his life time re-excavated the tank himself, and thereby 
rendered the condition impossible of fulfilment, held , the bequest did not take effect, 
Rajendralal Ghose v. Rakhal Das, 48 Oal. 1100 : 88 C.L.J. 418: 26C.W.N, 878: 
A.l.R. 1922 Oal 116 : 64 1.0. 977 ; Vide also Lowther v. Cavendish , (1768) 1 Eden, 
99 (116) ; Priestly v. Holgate , (1867) 3 K. & J. 286 ; bnt see Darby v. Langworthy , 
(1774) 3 Bro, 0.0. 359, in wbioh it has been held that if the impossibility of fulfil- 
ment arise from a subsequent aot of the testator himself, the condition will be 
discharged and tbe bequest freed from it. It is on a principle somewhat akin to 
this that where a husband gave an annuity to bis wife on condition of ber residence 
in the family dwelling house to be built by tbe testator himself or bis executor, and 
providing at tbe same time for forfeiture of tbe right to annuity in the event of her 
residing in her father's house, but the promised house was not ereoted and the 
contemplated residence was rendered impossible, tbe Oourt held that the widow 
would get the annuity if she lived anywhere excepting in her father's house, Satish 
Chandra v. Sarat Sundari , 38 1.0. 103 (Oal.). 

127. [Sue. S. 114] A bequest upon a condition, the fulfilment 

Bequest upon illegal ? f wbioh would ba contrary to law or to morality, 
or immoral oemditiou. IB Void. 

34 
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(i) A bequeaths 600> rupee* .to, B on condition that he shaUmurder 0. 
The, bequest is void. 

00 A bequeath* 6,000 rupee* to hi* niece if she will desert her husband. 
The bequest is void. [See Wren v. Bradley , 2 De 0. & 8m. 49]. 

N. B > — This section applies to Hindus eto. and corresponds to Beo* 26 of the 
Transfer of Property Act. 

Illegal or immoral condition: — If the condition on which the bequest 
depends is illegal or immoral , the bequest fails. Vide the illustrations . Thus, 
if the condition requires the performance of an unlawful act, the bequest is 
void, Mttchel v. Reynolds, 1 P.W., 181; Brannigan v, Murphy, (1896) 1 Ir R. 
418 ; similarly, a condition insisting on the continuance of immoral relations 
between the testator and the legatee invalidates the bequest, Tayaiamma v. Sita- 
ramasami, 23 Mad., 613. But where the bequ#Bt is not prompted by adesiie 
to continue immoral intercourse, but by a desire to do good to the issue of immoral 
intercourse with a mistiess. a gift to her will not be void under this section, 
Ram Sarup v. Bela , 6 All., 313. Cf. Man Singh v. Namyan Dps, 1 All. 478; 
Lachmi Narayan v, Wtlayati Begum , 2 All. 483 ; Dhiraj Knar v. Bihromjit, 3 AH., 
787 ; a condition insisting on desertion of husband is had, Wien v. Bradley , supra ; 
Re Moore , 39 Ch. D. 116 ; but a provision for a married woman in the event of her 
living separate from her husband is r.ot so, Re Hope Johnstone, (1904) 1 Ch. 470; 
Bedhorongh v. Bedbrough, 34 Beav., 286. A oonditicn restraining entry in naval 
or military service is bad being against public policy, Beard v. Ball, (1908) 1 Ch. 

888. So is a condition in restraint of marriage. In re Lanycn f 
Partial restraint of [1927] 2 Ch. 264. But a condition in partial restraint of 

marriage not illegal . , , __ , 

marriage (e. g. when it forbids marriage with a Christian or 

non- Roman-Catholic, or a Mahomedan only, or forbids marri- 
age for a particular time) is not bo, Hodgson v Halford, 11 Ch. D 969 ; Re Robtnson% 
(1897) I Ch 86 ; Re Bathe , Bathe v. Public Trustee , (1926) 1 Ch. 377 ; Galtlope v. 
Ma In, 161 1.0. 814 (Rang.). Thus, whsre a gift was made to a life-tonantt and 
thereafter, to the life-tenant's three sous and one daughter (Flossie O'Cohen) with 
a provision that in the event of Flossie marrying before the death of the tenant 
for life, ahe would not take anything, the Court held that it was only a partial 
restraint on marriage as it did not penalise marriage in toto and was therefore not 
hit by this section and that the provision only operated to divest her of her vested 
interest to a fourth Bhare, Flossie O’ Cohen v. Obedtah Aaion Cohen , 69 Cal. 102 ■*•64 
O.L.J. 324* A.I.B. 1932 Cal. 860*187 I.C. 482. A condition restraining the 
devisee fiom going to England is valid, Cf Penin v. Lyons , 9 East. 170 ; Jenher v. 
Turner , 16 Ch. D. 188 ; Wynne v. Fletcher , 24 Beav, 4S0 1 . As to what conditions 
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are generally considered opposed to public polioy, see Be Mir gain ; Dawson v. 
Davey, (1910) 14 O.W.N. clxxv (176), A defeasance clause (under seo. 181, pcs/) 
providing for lapse of legaoy of a Parsl legatee upon his marrying a non-Parei or a 
person not professing Zoroastrian faith has got nothing to So with the conditicti 
"contrary to law or to morality'* as contemplated herein and oiroumBoribing the 
validity of the legacy, and that these two things should not be confounded, Korshcd 
Maneck v. Official Trustee, Bombay , 60 Bom. L.R. 108-A.I.R. 1948 Bom. 3)9. 
As to how far provisions in a will which is partly for illegal purposes can stand, see 
Universal Negro Imp. Assent v. Ann Bebeeea, A. IB. 1928 P.O. 119-116 J.C. 
737 (P.O.). 

128 . [Sue. S. 115] Where a will imposes a condition to 
Fulfilment of condition ^ fulfilled before the legatee can take a vested 
precedent to vesting cf interest in the thing bequeathed, the condition 
l6gacy ‘ shall be considered to have been fulfilled if it 

has been substantially complied with. 

Illustrations. 

(i) A legaoy is bequeathed to A on condition that he ah all merry with 
the consent of B, 0, D and E. A marries with the written ooDsent of B. 0 
is present at the marriage. D sends a present to A previous to the marriage. E 
has heen personally informed hy A of his intentions, and has made no objection. A 
has fulfilled the condition, [tee Meicer v. Hall, 4 Bro. C.C. 326]. 

(ii) A legaoy is bequeathed to A on condition that he shall marry with the 
oonsent of B, G and D. D. dies. A marries with the oonsent of B and 0. A has 
fulfilled the oondition. [See Dawson v. Massey , 2 Ch. D. 768 ; Clarke v. Parker , 
19 Ves , 1]. 

(iii) A legaoy is bequeathed to A on oondition that be shall marry with the 
consent of B, 0 and D. A marries in the lifetime of B, 0 and D, with the oonsent 
of 13 and 0 only. A has not fulfilled the oondition. 

(iv) A legaoy is bequeathed to A on condition that he shall marry with the 
oonsent of B, G and D. A obtains the unconditions] assent of B, C and D to his 
marriage with E. Afterwards B. 0 and D capriciously retract their consent. 
A marries E. A has fulfilled the condition. [See Strange v. Smith, Ambl. 
263]. 


(v) A legaoy is bequeathed to A on condition that he Bhall merry with the 
oonsent of B. C and D. A marries without the consent pf B, C and D» hut obtains 
their consent after the marriage, A has not fulfilled the condition. 
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(vi) A makes his will whereby he bequeaths a sum of money to B if B 
shall marry with the oonsent of A'e executors. B marries during the lifetime of A, 
and A afterwards expresses bis approbation of the marriage. A dies. The bequest 
to B takes effect. [Bee Clark s v. Berkeley , 2 Vern. 720]. 

(vii) A legacy is bequeathed to A if he executes a oertain document within 
a time specified in the will. The document is executed by A within a reasonable 
time, but not within the time specified in the will. A has not performed the condi- 
tion, and ie not entitled to receive the legacy- [Of. Simpson v. Vickers, 11 Yea., 
841 ; Be Qossling , (1906) 1 Ch. 120] . 

N. B —This aeotion applies to Hindus eto. It corresponds to seo. 26 of the 
Transfer of Property Act. 

Substantial compliance amounts to fulfilment of oonditlon precedent : — 
Where a bequest is dependent on the fulfilment of a oondiiion precedent, such 
condition precedent, will be deemed to have been fulfilled if it hae been 
substantially complied with , though not literally (Cf. Bobtns'.n v. Wheelwright , 

21 Beav. 214). Thus, in the case of illustta/icn (i), a general consent to the 
marriage, even by Implication) will do, Meicer v. Hall, 4 Bro. C C. 826 : Keeling v. 
Smith, 44 Ch. D. 664 ; oonsent in this illustration will be necessary only for tbe 
first (and not subsequent) marriage, Hutchison v. Hammond, 3 Bro- GO. 128; 
Bee Taylor v. Austen, 1 Drew., 469 ; but tbe condition will be fulfilled if tbe sub- 
sequent (instead of the first) marriage ie with consent, Beaumont v Squiie , 17 Q.B. 
906. Whore the condition requires the oonsent of several persons, tbe condition 
is fulfilled if the consent of tbe Burvivors of them is taken [ illus. (ii) j ; but where 
all the parsons are alive, consent of majority will not do, illus, (iii) and Clarke v. 
Parker , 19 Ves., 1 (24) ; oonsent once given validly (i,e., not under fraud, mistake 
etc.) oannot be retracted, illus. (iv) ; Ingall v. Brown, (1904) 1 Ch., 120 ; consent, 
if obtained subsequently to the marriage, is not compliance with the condition, 
vide illus. (v) and Pollock v. Croft t 1 Mer , 181. A condition that if the eon marries 
a non-Roman Oatholio he shall forfeit bis interest is fulfilled by tbe baptismal of 
the wedded girl on the day of her wedding to Homan Catholic religion, Galilope v. 
Ma In, 151 I.O. 314. A legaoy was given to a person on condition of his remaining 
in a particular Company up to a certain age ; the legatee joined Hie UajcBt>’e 
forces with the said Company's oonsent, it was substantial compliance with tbe 
condition, 22* Cole, Colev. Cole, (1919) 1 Ch 218. No question of non-oomplianoe 
arises where the testator himself modifies the condition as to such oonsent and 
himself approves of the marriage, see illus. (vi). This section oannot apply unless 
tbs condition is fulfilled at least substantially . Thus a condition requiring a 
release within a oertain time is not fulfilled if tbe release ie not executed 
within the prescribed limit, vide the oases against illus. (vii), supra , As to the 
necessity of fulfilling the condition, read Dayamoyee Dassya v. Jattndra Chandra 
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Das, 63 O.LJ. 201» A.J.R. 1997 Gal. 23-168 I.O. 410. Ae to a specific instance of 
a condition being regarded as fulfilled, see Bt Qrolrian, (1966) 1 Ail. E.R. 788. As 
to what are or are not oonditions precedents, read the notes at p. 266, ante ; read 
also Thakurain v.Thakur Dwarka, 1969 8.0. J. 284- A.I.B. 1968 8.C. 206 (the 
decision of this ease is of doubtful accuracy), 

129. [Suo. S. 116] Where there is a bequest to odc person and 
a bequest of the same thing to another, if the prior 
Boquest to a and on bequest shall fail, the second bequest shall take 
to b. effect upon the failure of the prior bequest 

although the failure may not have occurred in the 
manner contemplated by the testator. 

Illustrations. 

(i) A bequeaths a sum of money to hie own children surviving him, and, if 
they all die under 18, to B, A dies without having ever had a child. The bequest 
to B takes effect. [See Murray v. Jones, 2 V. & B. SIS]* 

(ii) A bequeaths a sum of money to B, on condition that he shall execute a 
certain document within three months after A's death, and, if he should neglect 
to do so, to 0. B dies in the testator's lifetime. The bequest to C takes effect. 
[See Avclyn v. Wood, 1 Vea. Ben. 420]. 

N. B — This aeotion is applicable to Hindus eto. It corresponds to seo. 27, 
para. 1 of the Transfer of Property Act (IV of 1882). It hat simply incorporated 
the rules of English law, Durga Pershad v. Raghunandan , 9 C.W.N. 419. and may 
he spoken of as having laid down what is very often known as the Doctrine vf 
acceleration, that is when a prior disposition is made to depend on a condition 
and it is provided that on the failure of the prior disposition for non-fulfilment of 
the condition, the property is to go over to another person, the ulterior disposition, 
instead of failing on the failure of the prior disposition is rather decelerated and 
takes effeot forthwith. 

Bequest eoupled with ulterior disposition in favour of another on failure of 
Prior Bequest When a bequest is made in favour of one person with an ulterior 
disposition of the same interest in favour of another on failure of the prior bequest, 
the seoond bequest takes effeot upon the failure of the prior bequest although the 
failure may not have occurred in the manner contemplated by the testator ; Okhoymoni 
v. Nilmoney . 15 Oal. 282. In this oase there was a gift to the possible son of the 
testator (then en ventre sa mere) and in the event of suoh eon dying before attain- 
ment of age, there was a gift over to the testator's brother. The possible child 
turned out to be a daughter ; held the gift to brother took effeot though the failine 
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of the first gift did not take place in the precise mode contemplated by the 
testator* Similarly, where the testator made a gift to a son to be adopted and 
provided that in the event of the death of snob son without issue in the life 
time of his widow, the estate was to go to the daughters and their sons. 1 he 
adoption failed and it was held that the executory gift to the dauuhteis upon 
defeasance of the prior bequest took effect, although the defeasance of the prior 
hequeat took place in a manner not contemplated by the testator, Badhnpivsad v, 
Banimoni, 88 Cal, 947 : 10 0.W.N, 696: 8 C.L.J. 602 (on appeal to P.C 86 Cal. 
896 : 12 C. W.N. 729 : 8 C.L.J, 48 ; at a latter stage, 88 Cal. Ifc8 : 16 C,W N. 118 : 
18 C.L.J, 183 ; on appeal, 20 O.L.J. 808). Again, where the testator oontea>)lafcd 
that if his son died a minor and his widow survived bim» she should take the 
property and after her his daughters. 1 he deaths did not take plaoe in the order 
set out by the testator, hut the widow predeceased the son ; and notwithstanding 
such reversion of the order of events, the Court gave eifeot to the ulterior disposi- 
tion in favour of the daughters, Durga Per shad v. Baghunandnn, 19 C.W N. 
489: 23 I. C. 697. See also Jonas v. Westrombs , 1 Eq. Ca, Abr. 246, followed in 
Okhoymoni's case, supra; Avelyn v. Word, supra ; Tenant v. Heath fit] d, 21 J tov. 
266; Underhill v. Boden, 8 Ch. D. 494 ; Stanford v. Stanjoid, 34 ( h. D. 362; 
M lohinnon v. Sewell , 2 M & K. 202 : 6 Sim , 78 As to when a substitutional gift 
takes effect under sec 1 29 and does not get defeated by sec. 130. read Sunilai v. 
Najircevai , 1956 8.0 J. 704-1966 S.O.A, 1009-A.l K. 1»66 P.O. 747 (8 C.J. lor 
the case of a bequest in favour of charity on failure of bequest to giandson, read 
Nvnmalwar v. Appava Udaynr . I.L R (i960) Mad. 86-A.I B. I960 Mad. 283. 
According to the Bombay Court, this section only contemplates the failm e of a 
valid gift. So where the prior gift is void ah initio, the subsequent gift also foils 
in the manner indicated in Beo. 116 of the Aofc, Ismail Haji Arat v. Umar Abdulla , 
I. L ft (1942) Bom, 441 -44 Bom L.R. 266-A.I.R. 1940 Bom. J66- 201 EC 84. 
An ulterior disposition may become accelerated in consequence of a disclaimer 
on the part of the prior legatee to acoept her interest under the will, Azim Khan v. 
SaadatAh Khan , 8 O.W.N. 349 - A.I.R. 1931 Oudh, 177- 186 I C. 642, oited at 
p. 2 LI, ante , or by the death of the prior legatee during the life-time of the testator, 
Lakshmi Narasamma Ammal v Ammanna Stddhantt, 71 M.L.J. 846-1936 M.W N. 
902- A.I.R. 1987 Mad. 26-168 1.0. 247. 

130 . [Suo. S. 117] Where the will shows an intention that 
the second bequest shall take effect only in the 
event of the first bequest failing in a particular 
manner, the second bequest shall not take effect, 
unless the prior bequest fails in that particular 

Illustration 

A makes a bequest to his wife, but in case she should dis in bis lifetime, 
bequeaths to B that which he had bequeathed to her. A and bis wife rc»i*h 


When second bequest 
not to take effect on 
failure of first. 


manner. 
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together; under oirtf&mtft&noes which make it impossible to ptote that she died 
before him. the bequett fco'B does not take effect. 

N. B. — This section is applicable to Hindne etc. [Bee Official Assignee of 
Madras v. Vedavalli Thayaramtnal , 61 M.L.J. 182- A.I.K. 1926 Mad 986*97 1.0. 

163J. It corresponds to sec. 27, para 2 of the Transfer of Property Act. 

. 

When Second Bequest not to take effect on the failnre of the First This 
section is virtually an (EXCEPTION to section 129. Under that section we have 
seen that upon defeasance of the prior bequest, the ulterior bequest takes effect 
although the mode of defeasance is other than that contemplated by the testator. 
But where the will shoves an intention that the ulterior disposition is to lake effect 
only in the event of the prior disposition failing in a particular manner , the 
ulterior disposition does' not take effect unless the psior disposition fails in that 
manner. Thus, in Underwood v. Wing, 4 De G, M. and G., 689, a property was 
given to s wife with a condition that in case of her death before the husband the 
property was to go over to X ; the husband and wife both died in the same ship* 
wreck leaving it unascertained who died before. Here, the disposition in favour 
of X did not take effect. Vide also Elliot v. Smith , 22 Ch. D. 286 ; Wing v. Angrcve , 
8 H.L. 183 ; Official Assignee of Madras v. Vedavalli Thayarammal , supra. In 
Ajndkia Bnknhi v. Msmt. Rukmtn , 10 Cal., 428 (P.0.) the Judicial Committee have 
howover held that prior disposition proving void the ulterior disposition is 
accelerated and not destroyed according to the DOCTBINK OF A CCBLEU ATIOH . This 
was because no particular manner of failure was contemplated for the prior 
disposition. Of. Radha Prosad v. Ranimont , at p. 270, supra. Where a bequest was 
made to a minor son and it was provided that the property would go to the testa- 
tor's sister in case his son would dis after him, but the son died before the 
testator and the Court held that thin seofcion rather than seo. 129 would apply 
to the case and the gift to the sister would fall, Subramania Padayacht v. Pahhri 
Padayachi, A. I, It. 1996 Mad. 119 = 164 1.0. 86. As to when a substitutional gift 
takes effect and does not fail under thi s seotion, read Srinbai v. Nargoce Fat, 
1956 8 0.J. 704-1966 8.C A. 1009-A.I.R. 1966 8.0. 747 (8.0.). The condition 
eubjeot to whioh the gift over is to take effect must reoeive a strict construction, 
Official Assignee v, Vedavalli Thayarammal , 61 M.L.J. 182 — A. I. R. 1926 Mad. 936 — 
97 1.0. 168. 


131. 


Bequest over, condi- 
tional upon happening 
or not' happening of 
of . specified ■> uncertain 
ovent. 


person. 


[Sue. S. 118] (1) A bequest may be made to any person 
with the condition superadded that,, in case a , 
specified uncertain event shall happen, the thing, 
bequeathed shall go to another person, or that in ' 
case a specified uncertain event shall not happen, 
the thing bequeathed shall go over to another 
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(2) In eaoh oase the ulterior bequest is subject to the rules 
oontained in sections 120, 121, 122, 123, 124, 125, 126, 127, 129 
and 130. 


Illustrations . 

(i) A sum of money it bequeathed to A, to be paid to him at the age of 18, 
and if he shall die before he attaint that age, to B. A takes a vested interest in 
the legacy, tnbjeot to be divested and to go to B in oase A dies under 18. [Bee 
Taylor v. Johnson. 2 P.W. 606], 

(ii) An estate is bequeathed to A with a proviso that if A shall dispute the 

oompeteney of the testator to make a will, the estate shall go to B. A disputes 

the oompetenoy of the testator to make a will. The estate goes to B. 

(iii) A sum of money iB bequeathed to A for life, and, after his death, to B ; 

but if B shall then be dead, leaving a son, such son is to stand in the place of B. 

B takes a vested interest in the legaoy, subjeot to be divested if he dieB leaving a 
son in A's lifetime. 

(iv) A sum of money is bequeathed to A and B. and if either should die 
during the life of 0, then to the survivor living at the death of C. A and B die 
before 0. The gift over oannot take effect, but the representative of A takes one- 
half of the money, and the representative of B takes the other half. [See Harrison 
v. Foreman , 6 Ves , 607]. 

(v) A bequeaths to B ths interest of a fond for life, and direots the fund to 
be divided at her death equally among her three children, or suoh of them as shall 
be living at her death. All the children of B die in I3's lifetime. The bequest 
over oannot take effect, but the interests of the children pass to tbeir re* 
presentatives, 

N. B . — This seotion applies to Hindus eto. It corresponds to sec. 28 of the 
Transfer of Property Aot (IV of 1882). The words “thing bequeathed" in this 
seotion mean the same thing as "interest” in seo. 28 of the T. P. Aot, Bameshwar 
Knar v. Sheolal 1A Pat. 640-A.I.B. 1986 Pat. 401-166 1.0. 88. 

Gift over on a Contingency: — This seotion makes provision for defeasanoe 
of a prior bequest by a condition subsequent, fulfilment whereof operates to vest the 
property in a subsequent devisee. Thus, a bequest ii made to A with a provision 
that if A does not go to England within three years from the testator's death, then 
to B. A does not go to England within ths prescribed time, bis interest in the 
property oeases and the gift over takes effeet. If there is no gift over ii here, 
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there Is intestacy with ie«pect to the property and then the lew o! Intestate suc- 
cession applies, Cf. seo, 184, post. Ab to the divesting of estates by the happen- 
ing or not happening of some future event or the superadded contingencies, tee 
El'iot ▼. Smith 22 Oh. D. 2S6 ; Boulton v. Pilcher> 29 Bear., 638 ; Jagdeo Stngh v. 
Deputy Commissioner, Partabgarh, 2 Lock. 607 — A. I. R. 1926# Oudb. 481 — S6 I C. 
47 ; Mst Tejo v. Ghhape Bam. A. I It. 1966 Punj. 46 ; Bat Dhonlasmi v. Bari Proead, 
46 Bom 1038: 23 Bom. LR, 438: 62 I.O. 87: Nammalwar v. Apiavu Udoyor , 
I L B. (1960) Mad. 96- A.I.R. I960 Med. 288. 


In a o&se before the Judioia) Committee from Bengal the teBtator provided 
that on his death hie two sons should as between themBelvei divide bia estate half 
and half and that if subsequently any of the sons died sonless, the surviving son 
was to get the share of the son dyiDg sonless, and the Calcutta High Court 
held that the specified uncertain event contemplated by the testator was death 
without son, and that was to happan sometime after the death of the testator ; 
therefore, it was a case of a vested interest and not contingent interest within the 
meaning of sec. 124, which applies only when no time is mentioned in the will 
for the occurrence of the contingency . It was a case of divesting a vested interest 
hy suoeradding a condition within the meaning of this section. Tbie condition 
happened just to terminate the interest of the son dying sonless, see Alii vy Eumar 
Ghou v Indirarani Ghote, 66 G.L.J. 417-A.I.R. 1981 Cal. 499-136 10.868. 
The Judicial Committee on appeal upheld the judgment of the High Court. 8fe 
Indira Bani v. Akhoykumar, 69 I. A. 419 — 66 C.LJ. 423 — 87 G.W.N. 168 64 

M.LJ. 48-1932 M.W.N. 1301-9 O.WN. 1118 - A.I.R. 1932 P.C. 269-140 1.0. 
438. P.C If the superadded thing is not a contingency , this section will not orerate 
and no question of gift over will arise or if it arises, it will be considered to be 
invalid, inasmuch as a testator can only defeat a prior bequest hy a condition. 


but cannot will away the prior legatee's interest, read Ananta Sayana v. Ecndaipa 
Naidu , and Puma Chandra v. Sudhangshu , both cited at p. 260, ante . Bead also 
the notes at p. 244, ante , under the heading. “Divesting of Defeasance of vested 
interest' 1 ; and read Korshed Maneck v. Official Trustee, Bombey, l.L R. (1948) Bom. 


609-60 Rom. R.L. 108- A I. R. 1948 Bom 319, cited there. Death of a person 
is a certain and not a contingent event, although the time of death may not be so. 
Therefore, where a gift over is conditioned hy death vaiions complications may 
arise and in some case, the prior gift may remain unaffected ( Baradhon 
Ghose v. Dnsarathi Mukhopadhaya, 67 G.L.J, 2.37 ; fiuina Ch. Dutta v, Sudhangshu 
S Ghow. I.Li.R. (1946) 1 Cal. 1-49 C W.N. 524) and in others it may be effected, 
read Jarman On Wills , 7th Bd, pp. 2079-80. Where a controversy arises ns to 
whether forfeiture has been incurred in reapeot of the prior 
Court leans agiinst biiqneet, under thi# eeotion, tbe Court generally leeDS 
quest! 11 ” ° l P<i0r bB towards tbe prior bequest and againet forfeiture. Of. Hay- 
ward v Jptut, 28 Bes v. 523 ; Hallifaa v. Wilton, 16 Yes,. 
168 ; Parlridgt v. Beylis, 17 C D. 836. Thus, where the will provided forfeiture 


36 



974 


THJ3 INDIAN SUCCESSION ACT 


[8m. 1*1 


of a bequest in (he event of residence ontelde a piece for more (hen 8 month*, end 

the legatee reaided eleewhere under polioe direotion beyond (be preeeribed (line 

limit, there era* no forfeiture, a* such forbidden reeidenoe wa* not voluntary but 

nnder dnreaa, Tine, tori v. Krishnabkabini, 20 Cal., 16. Cf, Promriha v. Nagendra- 

bala, 8 0.L.J. 489: 12 0.W.N.808: Mulji v. Bat Vjam, 18 

Wilful breach only Bom.. 918 ; Rajah Pirthee v. Ban* Raj Eon, 12 B.L.R. 288 ; 
war** forffii tow* . . . ** * ■ i 

Oirianna v. Honamm a, 16 Bom.. 268. It i* the wilful breeoh 

only that works forfeiture, Of. Bhabatarini t, Ptarylal, 24 Oal. 648. Therefore, a 
violation of the eondition of reeidenoe in the anoestral house will work forfeiture 
only if it is voluntary, Shyama Ohvrn v. Sarup Chandra, 17 C.W.N 89: 141.0. 
708; Satiih Chandra v. Sarat, 88 1.0. 108 (Cal.). Oomp. Elizabeth Atminella B. 
Si/ on v. Clifford Sift on. ALB. 1988 PC. 970-176 1.0. 667 (P.O.). [Condition of 
reeidenoe in Canada held to be void for indefiniteneeej. On the same prnioiple 
failure to take oonaent for marriage, beoause of the death of the person whose oon- 
sent is necessary does not entail forfeiture of a prior bequest, Ri Brovin < Well, 18 
Oh. D. 61. Of. Umatundary v. Sonrabini. 7 Cal. 2«8 ; Baman Dot v. Taunt, 7 
M. I. A. 169 (190) ; Prasannamoyi v. Kadambini, 7 B.L.R. (O.C.) b6. If the 
divesting contingency does not take pieoe there is no defea- 
Where no breach, no l8Doe 0 f the pr j or bequest, oiis illus. (iv) and Harrisons 
ease, supra : also Si Moir : 26 Ch. D. 696 ; Qanendra Mohvn 
v. JaUndra Mohun, 1 1.A. 887 : 22 W B. 377 (P.O ). Thus, where a testatni gave 
her estate (o her son and daughter, providing that in the event of either of tbrm 
dying unmarried the whole estate was to go to the other, and in the event of both 
dying unmarried, to a third person. Thereafter the eon married and died leaving 
a widow ; and afterwards the daughter died unmarried. Held, (l) the eon and the 

daughter took absolute estate subject to defeasance on tbe happening of the 

contemplated contingency, but its happening was rendered impossible the moment 
the eon married, and the vested interest of both the son and tbe daughter could not 
be divested, Chatherime Mary v. Administrator -General, 86 1C. f64. A will 
provided that the testator's wife would be tbe malik iannil of tbe property "as 
long as she would remain chaste", and tbe condition of chastity wss held not to 
be broken by re-marriage, Harbvss Singh v. Shanti Devi, 16 Luok, 414 — A. I B. 1941 
Oudh, 863-192 1.0. 68. There is nothing in Hindu Law repugnant to tbe divest- 
ing of estates, and the prinoiple of this seetion ean be applied to them in its 
entirety, of course subject to the other conditions of a valid bequrst. Cf. 

Udho Ram v. Mehr Ohand, 114 P.B. 1916: Raikishori v. Debendranoth, 16 I.A. 

87 : 16 Cal. 409 (P.O.) ; Amulya Charan v Ealidas, 82 Cal. 861 : Cf. also 24 Cal. 
884 (P.O.) : 19 Bom. 122 : 16 Oal. 868 (P.O.) : 7 Cal: 804 (P C.) ; 9 M.I.A. 198 : 9 
Oal.. 962 ; Ramndns v. Eakiani, I.L.H. (1969) Ear. 1040- A.I.K. I960 Ear. 188. 
A prior heqasat is not affected by tbs invalidity of the ulterior bequest, vide see. 
188, infra. For other point* on this subject, vide notes at pp. 248-69, supra, and 
read 1964 A.U 180. 
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Gift over to Charity An immediate gift to a Charity with a gift over 
(on an event which may occur beyond the limit of perpetuities) to another charity, 
is not illegal. If the condition is neither impossible nor illegal, the gift over 
would come into operation on the non-fulfilment of the conditional Adminis* 
trator- General v. Hughes, 40 Cal. 192 ; 21 l.C. 183. 

Distinction between a defeasance clause and a repugnant clause : — Defeasance 
clause is a provision for terminating a vested interest on the happening or 
non-happening of a oontingenoy. A repugnant clause doeB not contemplate any 
contingency, or any divestment on its happening or non-bappening. It simply 
is the making of two inconsistent provisions, that is, saying one thing at one 
plaoe and saying a different thing at another place. For instance, an absolute 
estate is conferred in one breath and in the next one, it is curtailed into a life estate. 
A defeasance clause takes effect according to its tenor, but the repugnant danse is 
ignored as void, read Gulak Behari v. Suradhant Dasi , I.L.R (1989) 1 Cal. 68 ■■ 
68 0 L.J. 246- A.I.R. 1989 Cal. 226-181 l.C. 706 ; read aUo the notes at pp. 184 
& 260, ante. 

Sub-sec. (2) : — I* should be noticed that what is a condition subsequent with 
respect to a prior bequest, is a condition precedent with reference to an rltcrior 
bequest , therefore all the rules about conditional bequests apply to it. Thus, a 
condition subsequent is bad if illegal, immoral or against publio polioy, There* 
fore prior bequests may be liable to forfeiture by such conditional limitations, as 
( l) bankruptcy (Hurst v. Hurst, 21 Ch. D. 278) ; (2) Change of religion ( Hodgson 
v. Halford, II Ch. D. 969) ; (3) Change of residence, Wynne v. Fletcher , (24 Beav, 
480 ; Wolcott v. Hatfield , Kay , 534, and the cases at p. 276* and so forth. For 
this reason the ulterior bequest is said in this subsection to be eubjeot to the 
rules contained in seo. 1 20 to 127 (both inclusive) and secs. 129 and 180. Section 
128 which prescribes the dootrine oi substantial compliance ib not specified. 
Theiefore, the snperadded oordition has to be strictly complied with (tide sec. 182, 
post, and the note# thereunder). In absence of such strtet compliance the Court 
will always lean against forfeiture of the prior bequest, tide notes at p. 278, ante, , 


132. 

Condition must 
strictly fulfilled, 


[Sue. S. 119] An ulterior bequest of the kind contem- 
b plated by section 131 cannot take effect, unless 
the condition is strictly fulfilled. 


Illustrations . 


(1) A legacy is bequeathed to A, with a proviso that, if be marries without 
the consent of B, C and D. the legacy shall go to E. D dies. Even if A marries 
without the consent of B and C, the gift to E does not take effect. [See Peyton v. 
Bury, 2 P.W. 626 ; Collett , 86 Beav. 312]. 
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(ii) A legacy is bequeathed t^<A, with a proviso that, if be marries without 
the oouBent of B, the legacy sjiall go to 0. A marries with the consent of B> He 
afterwards becomes a widpwer and marries again without the consent of B. ,lhe 
bequest to 0 does not ta^ke effect. 

(iii) A legacy is bequeathed to A ( to be paid at 18, or marriage, with a proviso 
that, if A dies under 18 or parries without the oongent of B, the legaoy shall go to 
0. A marries under 18, without the oonsent of B. , The bequeBt to C takes effect. 


N. B — This, section applies to Hindus etc, It corresponds to sec. 29 of the 
Transfer of Property Aot. 

Divesting contingency to bs strictly fulfilled L A condition subsequent 

. which can defeat a vested interest nnder sec. 131 cannot 

Difference between 

condition precedent and take effeot nnless it is strictly fulfilled. In this respect 
r°gardl. 0 “be bS *?t 1 ietn t e , 8e >* materially differs •'from condition preoedent. for whioh 
required in their fulfil- the dootiine of substantial compliance has been laid down 
moat * in sec 1*28. Vide, notes under "sub-Beo 2" of sec, 181. 

Unless the condition subsequent is strictly fulfilled, there is do forfeiture of the 
prior bequest, vtde illus (i) and also at pp 278-74, supra ; therefore, where there is 
a gift over on a contingency, the latter gift does not take effeot unless the exact 
contingency happens, see Bs Boddinoton , 25 Ch. D 685 ; aDd the cases at p. 260, 

if the oondition is once fulfilled, it iB discharged, therefore in the case of marriage 
subject to oonsent, if the first marriage takes place with consent, a subsequent 
marriage need not be with oonsent, illus. (ii) ; also vide at p. 268. For cases where 
the oondition subsequent is one requiring residence at a particular place, vtdi 
oases at p. 274 ; also Wolcott v. Baifield, Kay, 684 (660) ; Parry v. Roberts , 19 W.B. 
(Eng.) 378 ; Bhabatartm v. Pearylal, 24 Oal. 646. A oondition requiring residence 
in Canada was, held to be void for uncertainty in Elizabeth Aminella B. Si/ton v. 
Clifford Sifton , AJ.B. 1938 P. 0. 270 ~ 176 I.C. 657. 

133, [Sue. 8. 120] If the ulterior bequest be not valid, 

Original bequest not the original bequest is not affected by it. 

affected by invalidity of 
second. 

Illustrations, ^ 

(i) An .state is bequeathed to A for bis life with oondition euperedded that, 
if he eb»U not on a given day walk l66 miles in an hour, the estate shall go to h. 

The oondition being void. A retains bis estate at if no condition bad been inserted 

in the will. 

(ii) An estate is bequeathed to A lor her life and, if sbe do not desert 
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her husband, to B. A is entitled to the estate during her life ft» if no condition 
had been inserted in the will. 

f ' (Hi) An: estate ih 4 befjuefcthecT to" A for life, and, if he marries to the eldest 
son of B for life. B, at the date of tWte’stator’s death, bad hot had aeon. The 
bequest over is void under seotion 105, and A is entitled to the estate during 
his life, 

N This seotion ^applicable to Hindus eto. It obrrespohds to see. 80 of 
the Transfer of Property Act. 


Prior Bequest not affected by th^ Invalidity of the ulterior Bequest: — 
Void Gift over Specific bequests good in themselves are not invalidated 

by a subsequent invalid disposition, Khetter Mohun v. Qunga 
Naraih, 4 (j.W.N. 6?1 ; thus, a bequest over is void beiDg too rennet#, bu^. original 


bequest will not be invalidated thereby ; see Ulus. (iii) and Lalit Mohan v. Chnkkun 
Lai, 24 I. A. 76 : 24 Oal. 834 Or, in other words, a prior disposition is not qualified 
by a 'subsequent illegal disposition, Anandrao v. Administrator -General, 20 Pom. 
460* ifor other oases of "void gift ‘over, see Ring v. Haidwick. 2 Bee v., 852 ; 
Ali R v. Nawazish Ali Khan , 1938 0 W.N. 116*7; triehnaroo v. bet alai, 20 
Bom 5 / L (595). A gift over, except as on a contingency, after an absolute, estate 
it repugnant W the latter, abd it void, read generally the notes and cases at p. l,b6, 
ante If a gift over becomes void fo^' remoteness or tberwise. the original gift, 
which Buob gvffc over pur ports ro reskriot, must necessarily beoome absolute, Alt 
Raza v. Nawazish Alt, 1988 0. W.N. 1157, A valid gift over 19 that comes after 
a life estate being the gift of the remainder, that remains undisposed of or uni 
eshausted after 4he creation of the lift) estate, read Gtivt ndbtiai v, Dabyabhai , 88 
Bom. L,K. 175 “AIR. 1936 Bom. 201 — 1R3 1.0. 632. Bead also the notes under 
the heading ‘‘Absolute estate*' under seo. 188, post, 1 


The principle of the Section applied to Hjndu wills not subject to the Act : — 
The principle of this section was applied to certain old Hindu wills though the 
seotiou itself did not apply to them, vide Rrishnarani j v. Annada f 4 B.L.R.. (O.G.) 
231 ; Khetter Mohun v. Qunga Narain , 4 O.W.N. 671 (677). Of., 17 C.W.N. 39 : 14 
1.0.768. 

j 

, , , j , ■ i ' . r 1 v 1 J ' 

Ulterior Disposition— When invalid :—Yide notes nnder "sub-seo, 2” of 
seo. 131. 


■ 134 . [Sue. S. 121] A 'bequest may be made tfith the condi- 
B.4ueat oondnidno, tion superadded that it bIj&H ceitsfe to hate effect 
have effect in case a in case a specified uaoertain event shall happen, 
•p^ifledunoert»in«x»n4,\or- in> oase a Specified uncertain event shall not 

Bhall happen, or not , f ; m 

happen. 


happen. 
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Illustrations. 

(I) An estate it bsqueathed to A for bis life, with a proviso that, in case bo 
shall out down a certain wood, the bequest shall eease to have any effeot, A outs 
down the wood* He loses bis life-interest in the estate. 

(ii) An estate is bequeathed to A, provided that, if be marries under tbe 
age of 26 without the oonsent of the exeoutors named in the will, the estate 
shall oease to belong to him. A marries under 26 without tbe consent of tbe 
exeoutors. The estate oease* to belong to him. 

(iii) An estate ie bequeathed to A, provided that, if he shall not go to 
England within three years after the testator's death, his interest in tbe estate 
shall oease. A does not go to England within tbe time prescribed. His interest in 
the estate oeases. 

(iv) An estate is bequeathed to A, with a proviso that, if she becomes a 
nun, she shall cease to hn ve any interest in the estate. A becomes a nun. 8be 
loses her interest under the will. 

(v) A fund is bequeathed to A for life* and, after hie death, to B, if B 
■ball be then living, with a proviso that, if B shall beoome a nun, the bequest to 
her shall oeass to have any effeot. B becomes a nun in tbe lifetime of A. She 
thereby loses her oontingsnt interest in the fund. 

N . B . — This section applies to Hindus etc. inasmuch as Hindu law is not 
inconsistent with it. Oopaldas v. Hemandas, I L.R. (1942) Kar. 392 — A I.R. 1942 
Sind. 146-208 LC. 280. Compare it with sec. 81 of the Transfer of Property Act. 

Object of the Section -Under the English law, in oases of personality, if 
there is no gift over a condition subsequent is held to be void being in terrorem 
(i.e, by way of terrifying), so as to deter the legatee from doing something un- 
pleasant to the testator.* But the Law Commissioners are of opinion that a 
condition subsequent ought to he valid, even without a gift over, vide , at p. 268, 
and this seotion is enaoted to get rid of tbe English rule. 

Divesting superadded Conditions This seotion illustrates the principle of 
forfeiture Inourred by non-fulfilment of conditions subsequent. Vide the illustra- 
tions, whioh are very simple and require no word of explanation. In England snob 

* Cooke v. Turner , 16 M. and W. 727 ; Pettifer v. Pettifer , (1000) 6 
O.W.N. xi dl). 
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superadded conditions art taken (in ouei of personality) to bo in terrorem and art 

therefore not given effeot to. Bnt tbe poeition la different in India, vide notee 

under tbe last paragraph. The most ordinary form of a divesting condition in 

this country ie the direction for residence at a particular place. It has been 

held that a provision for defeasance of a bequest on tbe legatee's forsaking a 

n .... . n f . particular residence is valid under this section, Ambiea 

Condition of Evidence. 

Charan v. Saeitara, 22 O.L. J. 61 : 80 I O. 668 -referring 
to Tagore v. Tagore, 1 1.A. 887 : 14 B.L.K. 60 ; Bhabatarini v. Pearylal : Shyama 
Charan v. Sarup , all cited at p. 274, ante . For a condition failing on tbe ground of 
uncertainty, read (1968) 1 All E B. 867. But such abandonment of residence will 
not entail forfeiture when it is not voluntary but under duress, see 20 Cal. 16, and 
the other oases at p. 274. A forfeiture olause in a will that if a legatee disputes 
the will he will lose hie benefit under it is not one in terrorem , but is a valid divest- 
ing condition, Qopaldae v. Eemendas , I.L.B. (1942) Ear. 892 -A. I. R. 1942 Bind, 
46. As to other instanses of divesting conditions, see Bhoobunmohini v. Eurrish , 
6 I. A. 188: 4 Cal., 23; Umasundary v. Sourabini , 7 Cal., 288; Baman Das v, 
Tarim. 7 M I.A. 169 ; Kristoromoni v. Nartndra Krishna. 16 I.A. 29 ; 16 Cal. 388. 
A gift was made to testator's son with a condition superadded that tbe son would 
forfait the gift in the event of his marrying osrtain persons, 
CffTove?! ftbsenoe of held the sod'b estate was subject to defessance on breach of 
the condition, Be Bathe , Bathe v. Public Truetee , (1926) 1 Ch. 
#77, A divesting condition must be valid in law. Vide sec. 136, infs a. As this 
seetion does not contemplate a gift over, the result of forfeiture under ibis section 
is to pass the estate as on intestacy ; that ie. the estate goes as undisposed of. In 
this respect the law as enacted in this section is somewhat different from tbe 
English law. Under this latter law, in the absence of a gift over or a residuary 
gift, the condition operates as one in terrorem , (read the notes at p. 266, ante) and 
produces no divesting effect. But under the Indian law it entails forfeiture whether 
there is a gift over, or not, Qopaldae v. Eemendas , I.L.B. (1942) Ear. 892** 
ALB. 1942 Bind. 146 -208 1.0. 980. [N. B. In tbic case tbe will provided a 

forfeiture olause depriving s legatee disputing a will and tbe Court gave effeot to tba 
forfeiture, see supra]. The Calcutta Court in two oases held that in tbs absence of 
a definite provision for a gift over, the absolute interest doss not become divested 
on the failure of the superadded condition, Amulyaoharan v. Kalidas Sen, 82 Csl, 
861-1 O.L.J. 270; Chandidas v. Malinabala. 41 O.W N. 482. This view really 
meant that the condition in tbe absence of a gift over is merely one in terrorem 
as under the English lew. The 8ind view is in greater oonformity with tbe 
language of the statute and the opinion already expressed in this book. Tbe sec- 
tion does not make a gift over the sine Qua non tor its applicability* Ihe Calcutta 
Court has however later ou come to depart from its former view and the English 
law. in Qolak Behan v. Suradhani, I.L.B. (1989) 1 Cal. 68-68 C.L.J. 246- A. LB. 
1989 Qal* 226 -181 1.0.706. 
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135. [Sap. S. 122] In order that a condition that a bequert 

condition muit 8ha11 C0ase to bave effeCt 1)6 VftHd, it ifi 

not be invalid u?der neoessary that the event to which it relates be 
notion 180 , one ^jojj could legallj' constitute the condition 

of a bequest as contemplated by section 120. 

N B — This seotion ig applicable to Hiduaeto. It corresponds to sec. 82 of 
the Transfer of Property Act. 

The Divesting condition must be valid in law:— If the divesting clause is 
invalid, the bequest is not atTeoted by it ; for instance, where it is provided that 
the gift is to he divested in the event of nn indefinite failure of male issue or of 
general failure of heirs (which is a void condition), the gift remains unaffected, 
Lalit Mohun v. Chukkun Lai , 24 LA. 76 : 24 Cal. 834 : 1 O.W.N. 8b7 (P,C.). In 
(1968) 1 AIL K.R. 808, the pertinent condition was held to be void for uncertainty. 

136. [Sue. S. 123] Where a bequest is made with a condi- 

tion superadded that, unless the legatee shall 
uTg'^irapoaMLi! 6 P 01 'f°™ n certain act, the subject-matter of the 

doflnitoiy postponing bequest fihal 1 go to another person , or the bequest 
lpjM Wl “nd on non- shall cease to have effeot but no time is specified 
pnrformano, of which for the performance of the act ; jf the legatee 
Bobj<iot.watter to go tB |j 0e BD y Bt;e p w hich renders impossible or in- 
definitely postpones the performance of the act 
required, the legacy shall go as if the legatee had died without 
performing such act. 


Illustration. 

(i) A bequest is made to A, wiih a proviso that, unless he enters the Army, 
the legacy shall go over to B. A takes Holy Orders, and thereby renders it 
impossible that he should fulfil the condition. B is entitled to receive the 
legaoy. 

(ii) A bequest is made to A, with a proviso that it shall cease to have any 
effeot if he does not marry B’s daughter. A marries a stanger and thereby in* 
definitely postpones the fulfilment of the conditions. The bequest esses to 
have effeot. 

N. B . — This aeotion applies to Hindus etc. It corresponds to sec, 88 of the 
Transfer of Property Act. Compare this section with see. 34 of the Contract Act. 

Indefinitely postponing or rendering impossible fulfilment of condition 
subsequent:- When no fcim6 is fixed fpr fulfilment of the condition subsequent, If 
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the legatee doee not fulfil it within a reasonable time or renders its fulfilment 
impossible by reason of his act, it will have the efifeot of accelerating the gift over. 

Vide the illustrations above. With reference to illustra- 
8 tion (ii) it should be noted that the English law on the 

point is somewhat different. Thus, in Randall v, Payne, 1 Bro. C.O. 66,* it was 
held that the marriage of A with a stranger did not preolude the possibility of 
hie marriage with B‘a daughter, as he might survive his wife and then re-marry. 
For another illustration of rendering fulfilment of condition impossible by act or 
conduct. see Shyama Charan v, Sar up Chandra, 17C.W.N.39: 14 1.0.70b. In 
this uase, the condition was one (or residenoe in the anoeBtral house of the testator, 
bat the executory devises joined with the life-tenant to effect a sale of the house in 
question and thereby rendered residence therein impossible. 


137. [Sue. S. 124 Pro. S. 137] Where the will requires an 
act to he performed by the legatee within a 
Performance of condi- gpe(5 ; fied time, either ae a conditon to be fulfilled 

tion, precedent or P > . ... 

ftnbmqnent, within spe- before the legacy is enjoyed, or as a condition upon 
«iiicd time. Further fch uon-f ulfiliueut of which the subject-matter of 

time in c.tse of fraud. t 

the bequest is to go over to another person or the 
bequest is to cease to have effect, the act must be performed within 
the time specified, unless the performance of it be prevented by 
fraud, m which case such further time shall be allowed as eball be 
requisite to make up for the delay caused by such fraud. 

N. B . — This section is applicable fco Hindus etc. It corresponds to seo. 34 of 

the Transfer of Property Act with a slight modification. Under this section tbs 

„ _ delay caused by fraud is excused without any qualification, 

Kflfoofc of Fraud. K „ , . , 

hut under sec. 34 of the T. P. Act, such delay is excused as 

against the author of the fraud. Cf. Tincotvri v. Kiishnahhamint , 20 Cal. 16. For 

the general law as to extension of time in consequence of fraud, see sec. 18 of the 

Limitation Aot. Cf. Brooke v. Garrod, 3 K. & J . 608 ; Stmpson v. Vickers, 14 

Ves. 341. 

Condition (precedent or subsequent) to be performed within specified time 
except in case of fraud : — Where the testator has fixed a time limit within which 
the condition (whebher precedent or subsequent) for the bequest has to be fulfilled, 
the time beoomes the essence of the whole thing, (see Re Hartley, 34 C.D, 742) 
and default in fulfilment of the condition within the specified time will be fatal 
except when such default is hi ought about by fraud, and in this latter case the 
original time will be enlarged by the period of delay (caused by the fraud). Cf. 

* In this case the condition was a condition precedent , but the principle 
is the same. 

36 
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Gorst v. Liwndes, 11 8m., 484 ; Litter v. Garland , 15 Vet, 246 ; Simpson v. Vickers , 
anpfa ; Wilkins v. Entps, 5 Beav., 273. The provision of this seotion should be 
strictly followed, though it is very stringent, as is apparent from the words M must 
be/ 1 and the Court will not grant any relief against forfeiture entailed by violation 
of the seotion, Of. Austin v. Tawny, L.R. 2 Ch, 143. 

Ignorance or illness : — This seotion excuses delay in performance only if it is 
due to some fraud ; so delay resulting from the legatee's ignoranos of the condition, 
or his illness will not be excused ; Astley v. Earl cf Essex, L.R. 18 Eg. *90 ; Be 
Bodge s Trusts , L.R. 16 Eg. 92 ; Doe d. Taylor v. Crisp , 8 Ad. & E. 778. 


CHAPTER XII 

Of Bequests with Directions as to Application 
or Enjoyment. 

8. 125] Where a fund is bequeathed absolutely 
to or for the benefit of any person, but the 
will contains a direction that it shall be 
applied or enjoyed in a particular manner, the 
legatee shall be entitled to receive the fund as if 
the will had contained no such direction. 

Illustration. 

A sum of money is bequeathed towards purchasing a country residence for 4, 
or to puohass an annuity for A, or to place A in any business. A ohooses to receive 
the legaoy in money. He is entitled to do so. 

N. B .— This seotion is applicable to the Hindus sto. Its principle is very 
muoh similar to the principles of teo. 10 and 11 of the Transfer of Property Act, 
which deal with conditions restraining alienation and restrictions repugnant to 
interests created. It has been held that this seotion has got nothing to do with the 
creation of trusts, Subhas Ch. Bose v. Gordhan Das Patel , I. L.R. (1940) Bom. 264 M 
42 Bom. L.R. 89 s8 A. I. R. (1940) Bom. 76 10.471. Notioe however the 
words, “for the benefit of" occurring iu the seotion. 

Restriction on free enjoyment : — Where a bequest is given absolutely to any 
peraon« or for the benefit of any person, any condition in the will restricting the 
legatee’s mode of enjoyment of the devissd property is void. Cf Hancock v. Wa(son % 


138 . [Sue. 

Direction that fund be 
employed in particular 
manner following abso- 
lute bequest of same to 
or for benefit of any 
person. 
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(1902' A. C. 14. "Where there is a bequest of money to, oi in trust fon 
legatees absolutely; but with a direction for the enjoyment or application of 
the money in a particular mode, for their benefit, as wbeie it is given to 
purobase an annuity for the legatee, the legatee will be entitled to receive 
the capital money immediately , regardless of the particular modes directed for 
the enjoyment or application/* Kncx v. Botham, 16 Sim , 82 ; Bai Mtmulhai 
v. Dossa Morarji, 16 Bom., 448. The seotion oovers the osses both 

( 1 ) of an absolute bequest and ( 2 ) of a bequest for the benefit of the 
legatee. To attraot the operation of the section the direction in question 
must restrict the mode of enjoyment or application of 

Fund —what it in- f un d 0 f Administrator- General v. Apcar, 8 Cal., 668 . 

cludoH. . . , 

The word “fund” here includes all kinds of legacies, whether 

moveable or immoveable, Anantha Ttrtha v. Nagamuthu, 4 nlad., 200 , 

Mookundohil v. Ganesh , 1 Cal. 104, 


Void Restrictions or Directions The following directions or restricts ns 
are void under this seotion : (1) That the legatee should not enjoy the property 
for a certain period, Lloyd v. Webb , 24 Cal.. 44 ; Administrattr-Geneial cf Madias 
v. Money, 15 Mad 448; Ahmedbhoy v. Habibhcy, 26 Bom . 319 ; YethirajuJu v. 
Mnknn'hu, 28 Mad. 868(974) ; Raneemoney v. Premmoney, 9 C. W .N. 1033 ; C Uynath 
v. Chundtrnath , 8 Cai . 378 ; Amt Kumar v. Provash Chandra, I. L.R. (1949) 1 Cal. 
298 [postponing enjoyment for a number of years after majority] ; Gosavi v. BirntU 
Garnac, 13 Bom. 463 ; the principle of these cases will not however apply where 
there is no gift of immediate interest to the legatee, Profulla Chunder v, Jogendra - 
nath, 10.L.J. 608; 9 O.W.N. 628; alio Vullubdas v. Gordlandas , 14 Bom., 360; 
Moiivahn v. Manubai, 21 I A , 93 ; 1 C. W N . 366 (21 Bom. 709 : 19 Bom. 647) ; 
Kumir Pumondu v. A hninistrator- General, 1968 BC.J. 638~A.l R. 1964 8.C. 41 , 
(1908) 2 W L.R. 186. (2) That the legatee shall not alienate 

Direction prohibiting fhe pr0perty| Hemangini v. Babin, infra : Taralessur v. 

Soshi, 10 I. A. 61: 9 Cal 962; Re Iiosher, 26 Cb. D. 801 ; 
Jugal Singh v. Sangat Singh, 67 I.A. 179-I.L.R. (1940) Lab. 830-72 C.LJ.287- 
44 o.W.N. 569^(1940) 2 M.L.J. 769-42 Bom. LR. 697 es A.I.R, 1940 P.C. 70 187 
l.O, 440 (P G.) ; power of transfer is a natural incident of property and any restric- 
tion in derogation of such power is not allowable, N. Ghose v. B ■ Dasi, A. I R. 1922 
Cal 302 ; Snnatamt Bysack v. Jugal Soonderee, 8 M I.A, 66 ; Shaw v. Ford, L.R. 
7 Oh. D 669 ; Ananta v Nagamuthu, supra ; Rajom^yee v. Tioylucko, 29 Cal,, 260 ; 
Jagohandhu v. Dwartku, 23 Cal 446 ; Krishna v Vythtanatha, 18 Mad. 252 ; Lala 
Bamjtwan v. 1)< l Koer, 24 Cal . 406 ; Chitnnnran v Rambhan, 4 Bom. L.R. 608 ; 
Jehangir v Kaikhusru , 13 Born L R 141^9 I O. 951 (on appeal to P.C. 43 Bora. 
88 - 28 OWN 419) ; Mul arnm v Ajndhia , 8 All 452 ; 21 Mnd. 426 ; 10 M.L.J. 209 : 
Thiru Vengada v. Niva Stnha, (1041) 1 M L J. 4KS~]y41 M . W . N . 278 -A. I. R. 1941 
Mad, 691. Restriction on the power of alienation is repugnant to the absolute interest 
created and void iu consequence, Jwala Das v. Mt Ghuhm Fatima , 31 Punj. L.R. 68 
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-121 1.0. 298 ; Kanhaya Lull v. Him Btbi, 15 Pat. 151-A.I.B. 1990 Pat. 828-168 
1.0. 940; Mmt. Bam Kaur v. Atma Singh, 8 Lah. 181-28 P.L.R. 866 — A. I. K. 1927 
Lah. 404 — 103 i .0 606 (8) that the legatee should not divide 

partUiou. prollibifciM8 or partition the property for a period or indefinitely, Mookund 
Lai v* Ganssh, 1 Cal , 104 ; Hemangini v. Nabin , 8 Cal. 788. 
Compare Rajendra v. Sham Cl and, fi Cal., 106. where it was held that a covenant 
against partition between co-shavers is not binding upon the heirs ; vide also 6 Cal. 
69 ; 8 Cal. 378 {supra) ; 81 AIL 8 ; 9.8 Cal , 72 (P.C.) ; 8 C.W.N, 126 : Ramaltnga v. 
Viruuahthi, 7 Horn , 688 ; Bat Rishori v. Debendra , 16 I.A. 87 : 16 Cal , 409. As 
to whether partition cftD be prohibited for a limited period, see Srim<han ▼. 
MacGregor, ( L 901) 28 Cal., 769 (786) and Pooiend'ia v. JJeman^tni, 86 Cal., 76 ; 12 
C.W.N, 100 2. (4) That the devised property shall not bs liable for the debts of the 

legatee, Ashniosh v. D>cnga Churn , 6 I.A. 182 : 6 Cal., 438 ; Raihishori v. Debendra 
[supra) ; (6) That the legatee should apply the money in some good work, Bai 
Bipi v. Jamnadas, 22 Bom 774, or to Borne Bpeoified purpose, Barton v. Cooke , 
5 Ves , 461 ; Re Bowes, (1896) 1 Ch. 607 ; Annie Wilson v. Oakes , 31 Mad., 283 ; 
Tarakessur v. Soshi , supia, or should apply some part of the income of the property 
in payment of an annuity, 00-operative Cential Bank v. Kaiamdas, I L. H. 
(1937) Nag 436 “A.I.R. 1237 Nag 106-169 I.C. 149. The Patna Court has held 
that a provision for the payment of annuity is not inconsistent with the absolute 
character of the gift. Kanhaya LaU v. Hna Bibt, 15 Pat. 161 03 A. I It. 19. ,6 Pat. 
823-163 I.C. 940, supra, and will not have the effeot of cutting down the absolute 
estate already conferred on the donee. A direction to pay an annuity is not a 
mere pious wish, nor is it invalid, and obliges the donee, although given an 
absolute estate, to pay the annuity, Anand Prasad v. Dulhin Rishori, AI.R. 1940 
Pat. 264-185 I C. 626. 

Valid Restrictions -Comp. Ch ikrapan Jlia v. Mmt. Ihra Btbt, 1964 A. L J. 
180 — oi ted also under see. 131, ante. 

Absolute Estate The seotion lays down the rule of universal application that 
where an absolute estate is granted no limitation (or repugnant condition) can 
he imported in the deed to derogate from the grant, Raghunath Prasad v. Deputy 
Commissioner, Partabgarh, 66 I, A 372 - 4 Luok. 483 — 34 C.W.N. 61 — 68 M.LJ. 1“ 
27 A. LJ. 1266-6 O W.N. 864-30 L.W. 619 - A .J.R 1929 P.C. 283, P.C. ; Jagt 
Singh v. Sangat Singh, 67 I.A. 179-1. L H, (1940) Lab. 330-72 C.L.J. 287-44 
C.W.N. 569 — (1940) 2 M L.J. 769-42 bom. L.R. 697-A.I.R. 1940 P.C. 70-187 
l.G 440 (P.O.), [ Restraint on alienation by holder of absolute interest held to 

be void ] ; there oan be no cutting down of an absolute gift declared by an earlier 
clause of the will by means of a subsequent clause, Gawrt Prasad v Raj Rani , 
43 P L R. 367 - A.I R. 1941 Lah. 286 - 196 I 0. 177 ; Bishan Devi v Jagat Sttigh, 
89 P.L.R. 591-A.I.R, 1987 Lah. 363; Ramadas v. RalUani, l.L R, (1969) Her. 
1040“ A.I. R. 1960 Ker. 183 ; VenkaUsubba v, Mylavarapu, A.l.R. 1968 Andhra Pra, 
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447. Where an absolute grant is made with a danse added that the legatee should 
pay annually a certain amount of the income of the property to a oertain institu* 
tiou, the Court held the condition to be repugnant to the interest created and there- 
fore void and ineffective to create a obarge in favour of the institution, Co-operative 
Central Bank v. Karamda* , I.L.R. (1987) Nag. 436- A.I.R. 1937 Nag. 106-169 
I.O- 149 ; but see Kanhaya Lall v. Hira Bib% t supra. Cf. (1940) 2 M.L.J. 610; 
A.I.R. 1949 Mad. 690. As to what grants convey an absolute estate, see Fateh 
Ohand v. Bup Ohand . 43 I.A. 183 : 38 All. 446 : 26 C.L.J. 182 : 21 C.W.N. 102 : 
18 Bom. L.B. 900: 37 I.O. 122 (P.C.) ; [cited at 146, ante]; Irvine v. Sullivan, 
L.R. 8 Eq., 673 ; Kamilchya Datram v. Eushul Chand, 61 I.A. 145 = 9 Luck. 849-69 
C.L.J. 214 = 88 C.W.N. 477 = 86 Bom. L.R. 399 -1934 A.L.J, 299-66 M.L.J, 204- 
A. I K. 1934 P.C. 72-147 I.O. 1133 (P C.) ; Jehangir v. Kaihhusru , 18 Bom. L. R. 
141: 9I.0.9fiI (on appeal to P.0. 43 Bom, 88: 23 C W.N. 419); Bradley v. 
Peixat o, 3 Ves , 325 ; Rij Ki shore v. Jaint Singh, 36 All. 387 : 12 A L J. 717 : 23 
I.O. 864 : Gunga Bmh v. Gokul Prosad , 4 O.L.J. 744 ; 44 I.C. 646 ; Bathazar v. 
Samuel, 21 C W.N. 992 : 42 I.C. 286 ; Nistarini v Behary Lai , 19 C.W.N. 62: 27 
I.O. 239 ; Richard Ross v. Naunilal , 36 A., 211 : 17 C.L J. 666 (P.C.) ; Aynanatha 
v. A* amanthochi , 21 M L.J. 73: 6 I.C. 633; Tagore v. Tagou, 9 B L.R. 377 : 18 
W.R 360. The word "absolute’’ does not necessarily oreate an absolute estate, 
Irvine v. Sullivan, supra ; Advocate- General v. Hnrmu'jt , 29 Bom. 376 : 7 Born. 
L.E. 236 ; Comtskey v. Hanbuiy, 9 C.W.N. xoviii ; bo words of inheritance do Dot 
necessarily confer an absolute interest, see Dharani Kanta v. Siba Sut, dan, 36 
Cal. 1069 ; and also at p. 187, ante Cf. Ralihurlon v. Administrate r -Genet al, 21 Cal. 
489. Where an absolute estate is given to the legatee the mere fact that there 
are oertain void restrictions or qualifications in the Will, will not affect the 
legatee’s position, Rammuar v. Lachmt Prasad, 81 Cal.. Ill : 7 C.W.N. 688; 

Aiul Krishna v. Sanyasi Char an , 32 Oal., 1061 : 9 C.W.N. 

No gift over in curtail- 704; nor will a subsequent gift over have the effect cf 

ment of absolute 

interest. cutting down the absolute estate, Faiiap Cnatia v. Mt. 

Makhri, 14 Lah. 486 - 34 P. L.R. 73 - A.I.R. 1933 Lab. 866- 
144 I.C. 651 ; Bameshwnr Baksh v Balroj Knar, 40 C.W.N. 8-37 Pom, L.R. 
862-1936 M.W.N. 1122-1935 A.L.J. 1183 - 37 P.L R. 666-A.I.R. 1936 P.C. 
187-167 I.C. 868 (P.C.) ; Bhupati Charan v. Chandt Charan , 39 C.W.N. 890- 
A.I R 1985 Cal, 164-1561.0. 241 ; Suresh Chandra Palit v. Lalit Mohan , 12 C.L.J. 
316-20 Q.W.N, 463-31 1 0. 406— relied on in Haradhone Ghcse v. Dasarathi 
Mukhopadhaya , 67 C.L J 237 - A I.lt. 1989 Cal. 38. For other cases, read the 
notes at p. 186. ante ; also Msmt, Ram Kaur v. Alma Singh , 8 Lah. 181-28 V L R. 
356- A.I.R, 1927 Lah. 404 -108 I.C. 606. An absolute estate can be cut down 
only by clear and unambiguous words to the contrary, Karon Singh v. Rupwantt . 
6 Lah. L J. 412- A, I R. 1926 Lah. 122-66 I.C. 296, Any restriction or limitation 
repugnant to the absolute estate or any subsequent gift inconsistent theiewith 
will be of no legal effect Umrao Singh v. Baldey Singh, ,14 Lab. 363-34 P.L R. 
665- A.I.R. 1933 Lah, 201 -143 I. C. 616. When an absolute estate is oreated 
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by the will and then repugnant condition* are imposed in derogation of that estate, 
the latter oonditiona will be void and of no legal effect, Raghnnath Prasad v, Deputy 
Commissioner, Partabgarh, 66 LA. 372 *=4 Luck, 488 *34 C.W N. 61^68 M L,J. 1 *• 
27 A. L.J. 1266-80 L.W. 619-6 O.W.N. 864-A.I.B- 1929 P.C. $83, P.C. ; also 
read Satya Banjan v. Annapurna Dost, 48 CLJ. 623“AIR. 1929 (al. 146-114 
1,0. 666, What the law prohibits is the creation of an absolute estate and the 
cutting down of the grant by a condition, It does not prohibit the fastening of a 
obarge on a property and then giving away of that charged property. Comp 
Lakhna v. Sitaram, 1937 A. L J. 846 -A. 1 R. 1937 All. 700-171 1 C. 087. Ihus, 
it will be quite permissible to fasten an obligation to maintain the testator b wife 
on the donee of an absolute estate, because what the donee here gets is an estate 
burdened with an obligation, Jaduram v. Ramdassi , 62 L.W. 719-A.LR. 1949 P.C. 
8(H. A bequest to daughters with right of alienation mte? se and not. in favour 
of strangers is a gift without auy reservation and th* obsolute nature of the 
gift is not out down, Ganshamdass v. Saraswati , 1926 M.W.N. 286- A.J.R. 1926 
Mad, 96 1 - 87 l.C. 621. After an absolute dedication has been made in favour of 
an idol, thereafter it will not be possible for the testator to give a (Inaction that 
the surplus income from the property will go over to tbe members of bis family, 
Anna'l i Ch van v Kamala Sundnru 66 (J.L J. 88 — A I.R 1936 Cal. 406 - 166 I. C. 
892. A gift over mny come after a hfe estate or a limited interest being the gift of 
the undisposed of remainder after the grant of tbe life-estate, Ucvinahbhat v. 
Dahyabhai , 39 Bom. L R. 176 - A. I R. 1936 Bom. 201 - J 63 LC. 632. From what 
has been stated above, it iB apparent, that there mny be a rjumbsr of successive 
life-estates but not of successive absolute estatesi Cf, Nisar AH v. Mahomed Alt , 
69 I. A. 268-66 C.LJ. 36-36 O.W.N. 937-A.I.R. 1932 P. C. 172-187 l.O. 
639 (P.C ). 

When this Section will not apply: -It is an aooepted principle of law that 
tbe testator can suspend or restrict the mode of enjoyment within certain 
limits {Re Macleay, L.R. 20 Lq 190), e.g be can suspend enjoyment dining tbe 
minority of the 1 gatce Cf. Asit Kumar v Provash Chandra , 1 LR. (1149) 1 Cal. 
298. He can also suspend enjoyment by withholding tbe vesting of immidiate 
interest in tbe legatee. Parnendu Nitk v Administratcr-General, (1968) ft.O.J. 
6 J8 *• A.I.fcL 1964 S.C* 41 (S.C.). Cf. Projulh v. Jogendra , supra. Where the 
testator does not pass the estate immediately a restrictive condition will not 
be void, ShooJcmoy v. Monahari, 12 I,A. 10 i : 11 ('si 684; Vnllul da* v Gordhan - 
dns> supra. This section will not also apply unless tbe bequest is absolute or is for 
the benefit of tbe legatee, vide Knar v. Hot am. supra. Tbe section does not apply 
to a case where the bequest is of the life.lnterest. The word, "absolutely" in tbe 
section qualifies not only the first part, namely, the word “bequeathed" but also the 
latter part consisting of tbe words* "for tbe benefit of the person". Eedar 
Nath Poddar v. Gaya Nath Poddar, 62 C.LJ. 166 — A. Lit. 19 eO Cal. 731. A 
condition securing mutual rights of pre-emption among the members of family 
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••emi to be valid. Be Maoleav't case, supra ; Dot d. Gill v. P tar son, 6 East 178 ; 
bat a ee Attwater v. A'twattr, 18 Beav., 800. The word "ahaU" Id tba aeotion 
necessarily makes it inapplicable where the reatriotioos are reoommoDdatory and Dot 
maDdatory, Kanhaya Lall v, Hira Bibi, 15 Pat. 161- A.I.B. 1936 Pat. 828-168 
I. 0. 940- As to how far the donee of an abaolnte aetata oan be bound by a oondi* 
tion to provide residence and maintenance to the testator's wife, vide Jaduran v. 
Ramdaei, 62 L.W. 719 -A.I.B. 1949 P.0, 304-oited under tb# last heading. 


139. [Sue. 

Direction that mode 
of enjjyment of abso- 
lute bnquest is to be 
restricted, to secure 
specified benefit for 


such direction. 


8. 126] Where a testator absolutely bequeathe 
a fund, so as to sever it from hie own estate, 
but directs that the mode of enjoyment of it by the 
legatee shall be restricted so as to secure a speci- 
fied benefit for the legateee ; if that benefit 
cannot be obtained for the legatee, the fund 
belongs to him as if the will had contained no 


Illustrations. 

(i) A bequeathe the residue of his property to be divided equally among hia 
daughters, and direots that the shares of the daughters shall be settled upon 
themselves respeotively for life end be paid to their children after their death. 
Ail the daughters die unmarried. The representatives of each daughter are antitied 
to her share of the residue. 

(ii) A direots hia trusteea to raise a sum of money for bit daughter, and 
he then direete that they shall inveBfc the fund end pay the inoome arising from it 
to her during her life, and divide the principal among her ohildren after her death. 
The daughter dies without having ever had a child. Her representatives are 
entitled to the fund. 

N. B, — This aeotion applies to Hindus etc. : 

The Principle of the Section ; — If a testator leave a legaoy absolutely as 
regards his estate, but restrict the mode of the legatee's enjoyment of it to lecnre 
oertain objects for the benefit of the legatee, upon failure of snob objects the 
absolute gift prevails, Lassence v. Tierney, 1 Mao. & G, followed in 

Administrator-General v. Apoar, 8 Cal. 668 ; see also Sellett v. KelUtt , 8 H,L. 160. 
Thus, where a sum was bequeathed with a direction that it should be applied 
in the purohaae of a commission in the army, but the system of oommisaion 
purchase being abolished by Royal warrant, it was held that the legatee was 
entitled to the sum bequeathed, Palmer v. Flower, L B. IS Eq 260. Cf. 
Baliburton v. Administrator- General, 21 Cal., 488 ; Be Currie's Settlement, (1910) 
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1 Oh. 329; Be Cornells' Settlement, (1916) 1 Oh* 167. Where the trustees are 
direoted to divide the estate into as many equal shares as there may be daughters 
at the testator's death and to pay the inoome of each share to eaoh daughter during 
her life, it was held that the inteiesst taken by the daughters did not amount 
to an absolute bequest as understood in this section, Sonndara Rnjan v. 
Natarajan 62 I. A. 310 « 48 Mad, 906 -28 A. L.J, 1010-48 C.LJ. 70-80 O.W.N, 
434-28 Bom. L. R. 204-1926 M.W N. 22 - A.I.K. 1926 P. C. 244-92 I. O. 2b9 
(P.O.). Again, where a testatrix bequeathed her estate equally to her two 
grandsons, A and B, but direoted the executors to hold Bb share and pay 
B maintenance only and to give him the corpus of his moiety if he reformed himself 
or to give it to B*s widow or issue as B would appoint, the Court held (1) the gift 
to B was absolute. (9) but his mode of enjoyment was restricted ; he could enjoy 
maintenance only until he reformed himself, with power to appoint to his widow or 
issue, Btfihar Akka v D& Cruz , 19 Bom* 221 and 770. Vide illustration (i). above. 

Analysis of the Section : — (i) There should he an absolute bequest severing 
the fund ftom the testator s estate : (2) Theie should he a direction restricting the 
mode of enjoyment so as to sccuiea benefit for the legatee ; and (8) the specified 
benefit fails. The condition of severing is necrsbary, as otherwise the legacy will 
fail into the residue of the testator s estate. ( f hec. 140, \nfta. The fund being 
so severed it is considered as part of the legatee’s estate and not Mat of the 
testator s estate. It is for this reason that the fund under this section belongs to 
the legatee, whereas under sec. 140, post, it remains a part of the testator's 
estate. Of. Lwencc's case, supra; vide also Hancock v. Watson , (1909) A. O 14. 
Be Harrison. (1918) 2 Ch. 69. For other cases see Whittell v. Dudin , 2 J. d W. 
279; Moryosevh v. Moryoseph, (1920) 2 Ch. 33; Be Hanison Hunter , 87 L J. 
Ch., 433 ; Soundara Raj an s oas supra. This seotion has no application where 
the girt is followed bv directions amounting to trusts, Subhas Chandra Bose v. 
Oordhan Das , T.L.K (1940) Bom. 264-42 Bom. L.R. 89- A. I. B. 1940 Bom. 76- 
187I.C.471. 

140. [Sue. S. 127] Where a tostator does not absolutely 
Request of fund for bequeath a fund, so as to sever it from hiB own 
certain purposes, some estate, but gives it. for certain purposes, and 
fulfilled. 11 wnnot b " P arfc of thoBe P^P^es cannot be fulfilled, the 
fund, or bo much of it as has not been exhausted 
upon the objects contemplated by the will, remains a part of 
the estate of the testator. 


Illustrations. 


(i) A directs that bis trustees shall invest a sum of money in a particular 
way, and shall pay the interest to bis son for life, and at bis death shall 
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divide the principal among hia children. The son dies without hating ever bad 
a child. The fund, after the aon’a death, belongs to the estate of the testator. 

(ii) A. bequeathe the residue of his estate, to be divided equally among bis 
daughters with a direction that they are to have the interest only during their 
lives, and that at their deoease the fund shall go to their ohildren. The daughteis 
have no ohildren. The fund belongs to the estate of the testator. 

N. B — This section applies to Hindus etc. 

Analysis of the 8ection: — The following are the pre-requisites for the 
application of the section : (1) There is no absolute bequest severing the legacy 
from the testators 'a estate : (2) the bequest is given for certain purposes, and (3) 
part of those purposes cannot be fulfilled. When these conditions are fulfilled the 
consequence will be that the unexhausted portion of the legacy will remain a part 
of the testator’s estate. Where the testator gives all his property to Ins wife 
absolutely with full power to dispose of the same according to her wishes, the casB 
would not come under this section. Be Hutchinson , 8 Ch. D. 840. Cf. Le Merchant 
v. Le Merchant, L.K 18 Eq. 414; Be Hamilton, (1896) 2 Ch. 370. Where a 
bequest is made subject to a trust, and the income of the property is BuSkunt to 
meet the expenses mentioned in the will the bequest takes effeofc and there will bo 
no intestaoy, Swaminatha Pillai v. Duraisami Pillai, A.I.R. 1927 Mad. 681 -101 
1.0.82. Read Siva S tv ami Aiyar v. Tkirumudi Chettiar , 67 M.L.J. 219*’ A.I.R. 
1930 Mad. 405-118 I. C. 499. 

Legacy severed from the Testator’s Estate : — If the legacy is absolute and 
•evered from the testator’s estate, it belongs to the legatee and ie to be applied 
for bis benefit (specified by the testator), and if the specified benefit is unattainable, 
the legacy belongs to him freed from all restrictions, vide sec. 139. In this 
section we have the reverse position; here the legacy is not giveD absolutely, 
nor sevtred from the testator’s estate, the direction being only to apply it for 
certain purposes. It suoh purpoees fail the legacy (or unexhausted part of it) 
remains a part of the testator's estate. 

Certain Purposes; — [n order to render this section applicable the legacy 
should be given for ctrtnin purpose *, that Is to say, the testator is to indicate to 
what object the bequeathed fund is to be applied. This he can do by express 
directions or by giving a direction by implication or by making use of precatory 
words, that is, words of reoooamendfttion, request, entreaty , wish or expectation. 
The persons to oarry out bis directions or wishes are hie trustees. When the 
purposes for wich the legacy is given cannot he fulfilled, the trust fails and the 
trust property remains a part of the testator’s estate. The trust can be created 
by express words or by implication, and is accordingly called express or implied 

&7 
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trust. A trust ssd be implied in different modes, one of the modes being the 
use of preoetory words, see Greedhnree v. Nando, 11 M.I.A. 604. Thus, where t 
testator declared that the debt due from an attesting witness should not be 
claimed, but ii was to be applied for the eduoation of the children of that witness ; 
held , there was no release of the debt, but a valid trust for the children, Administra- 
tor -General v. Lazar . 4 Mad. 244. 

Precatory Trust : — Is, as we have seen, an implied trust oreated by words of 
recommendation etc. As a recommendation or an entreaty may be of different 
degrees of strength, varying from a mere pious wish to a positive command, ques- 
tions often arise as to what preoatory words give rise to a trust. The decided 
oases lay down the following propositions with reBpeot to this mattes: (1) there is 
no trust unless the precatory word is imperative, Jlumara Sami v. Snlbaroya, 9 
Mad. 326 ; Natha v. Dhunbatji , 23 Bom. 1 ; Mussoorie Bank v. Raynor . 4 All., 600. 
(2) There is no trust where the word used gives the trustee a dtscietion or option , 
Administrator-General v. Lazar, 4 Mad. 244; Kumarasami's case, supra; in this 
case the testator said "you should give brothers, their wives ana children, accord - 
ing to your wishes ; and the Court held that these words were not sufficiently 
imperative and too uncertain to oreate a trust ; but s ee Re Burley, (1910)1 Ch., 
216: (3) The Court leans against construing precatory woids as trusts, Lnmlev 
E<mes> L.R. 10 Eq. 267; Hill v. Hill , (1897) 1 Q.B. 483. Thus, where a 
testatrix declared, "I desire M to pay every month Rs. 644/- to my dependants 
and servants as detailed below,’’ it was held that these words (ooupled with others) 
did not constitute a preoatory trust, Stdemnn v. Radar, 8 I. A. 117: 8Cal.,l; 
also see Banbury v. Fisher . (1904) 1 Ob. 446 ; Re Oldfield, (1904) 1 Ch. 649. For 
a trust to arise out of preoatory words, the Court must be satisfied of the definite 
intention of the testator to create a trust 

Words to create a Preoatory Trust As to what words are sufficient to oreate 
suoh a trust, see Tibbets v. Ttbbets, 29 Ves. 666 ; Ford v. Fowler , 8 Boav. 146 ; 
Irvine v. Sulltvan , L.R. 8 Eq. 678 ; Godfrey v. Godfrey, 11 W.R. (Eng.) 634 ; 
Liddard v. Liddard, 28 Beav. 266 ; Pardons v. Boiler , 18 Ves., 476; Handing v. 
Glyn, 1 Atk. 469 ; Harland v. Trigg , 1 Bro. C.C. 142. 

Secret Trusts : — That is, trusts not committed to writing, but communicated 
to the legatee desiring him to bold the legaoy in trust. The onus of proving a 
secret trust is on the party setting it up. For oases relating to this suhjeot, 
see Re Pitt Rivers % (1902) 1 Ch. 403 ; Kalioharan v. Ram Chandra, 30 Cal., 788; 
Louis v. Coelho , 31 Mad. 187. 

Essentials of a Trust .—Three certainties are necessary for the oreation 
of a trust, (1) words imperative and certain, 4 all. 600 (mira); 9 Mad. 826 
cited above, (2) a subject matter whioh is certain, Comiskey v. Banbury , 
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<1905) A.O. 8* ; St Oonolly, (1910) 1 Ob. 219 ; Bt Burley, (1910) 1 Cb. 216 ; Green 
Vt Mart&tn, 1 Drew. 647, tod (8) an objeol whiob ie oertain : < ridt Qokoolnath v. 
Ittur Loehuti, 14 Cal., 222. In tbit ease the testator direoted the surplus money 
(after the ereetion of a temple) to be applied for “just acts for the testator’s 
benefit and the Oourt held that the words were too uncertain to create a 

CHAPTER XIII 

Op Bequests to an Executor. 

8. 128] If a legacy is bequeathed to a person 
who is named an executor of the will, he shall not 
take the legacy unless he proves the will or 
otherwise manifests an intention to act &b 
executor. 


predatory trust. 


141 . [Sue. 

legatee named aa exe- 
cutor cannot take 
unless ho bhows inten- 
tion to act as executor. 


Illustration, 

A legacy is given to A, who is named an executor, A order* the funeral 
according to the directions contained in the will, and dies a few days after the 
testator, without having proved the will. A has manifested an intention to act as 
executor* [See Harrison v. Bawley , 4 Ves., 212], 

N, B — This section is applicable to Hindus etc, 

Bequest to an Executor : — A bequest to an exeoutor is conditional on his 
taking out probate or his accepting the office of such executor. See Harrison 
Bawley, supra; Re Hawkins s Trusts, S3 Beav., 570. The exeoutor's intention to 
wot as such must be manifest under this section. Cf. Lewis v. Mathavs , L.B. 8 Eq. 
277. To attraot the operation of this section, the person must be named as an 
exeoutor of the will ; eo if a legatee is named as an executor he cannot take 
unless he manifests au intention to act as an exeoutor, Prc&anna v. Adminittfatcr* 
General, 15 Gal., 83. The prohibition of the section is not to be stultified by 
a search in the reason for which the testator made the bequest, Bajam v. Pankojom 
Ammal, I.L.K. (1944) Mad, 821 - 1944 M.W.N . SOB- (J944) 1 M.L.J. 26J-A.IB, 
1944 Mad. 336 a 220 I.G. 822, Under the English law, it is a question of natuial 
presumption that a bequest to a person named as an executor is given in that 
character, (see fie Appleton , ‘*9 0»D. 898) and such presumption being rebuttable is 
precluded by evidence (see Slaehporte v. Howell, 13 Ves., 417). But under this 
section, its language being peremptory, it is not a question of presumption and 
<jonsequently, paroi evidence by w|y of rebuttal is inadmissible, 16 Cal. 88 (stipra), 
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Inability to prove the Will by reason of physioa^ disability (e.g, inpanity^ illness, 
absence etc.) is no excuse, Bansbury v. Spooner , C Beav. 630 ; Re Hawkins's fruet, 
supra. This Section does not apply to the case where a legatee ip, named. p* an 
executor but does not prove tbe will by reason of bis death, Rama Sami ,% Kuppu 
Sami f ' 18 M-L.J. 361 (367)1 „ , i 

Minor Executor : — It is sufficient compliance with this section if the minor 
accepts offioe on attaining majority, Re Gardner t 67 L.T. 662. 

Proyes the Will I d order to attain a qualification under this section 
the executor can prove the Will at any time before the estate is fully administered, 
Harrison v. Rowley , mpra ; Lewie v. Matthews , supra. 


CHAPTER XIV 

Of Specific Legacies. 

142 . [Sue. S. 129] Where a testator bequeaths to any 
0 „ parson a specified part of his property, which 

Speoific legacy dofmed, r j n A i t v f 

is distinguished from all other parts of his pro- 
petty, tbe legacy iB said to be specific. 


Illustrations. 


(i) A bequeaths to B— 

“the diamond ring presented to me by C” : 

“day gold chain” ; 

“a certain bale of wool" : 

“a oertain piece of cloth" : 

“all my household goods which shall be in or about my dwelling house in 
M. Street, in Calcutta, at time of my death'’: 

“the sum of 1.000 rupees in a certain chest" : 

“the debt which B owes me'* : 

“all my bills, bonds and securities belonging to me lying in my lodgings in 
Calcutta*’ : 

|( all my furniture in my house in Calcutta": 

‘'all toy goods on board a certain ship now lying in the liver Hughii" : 
“2,000 rupees which I have in the hands of 0" : 

“the money due to me on the bond of D“ ; 

"my mortgage on the Bampur factory": 

"one : hall of the money owing to me on my mortgage of Bampur factory’ 1 « 



Hi] ' r ° ‘ oft&li&OIPlfc LEGACIES " 

"liOOO rupoee, bain g part of a debtdue to me from 0" : 

"my capital stock of 1,000. in East Indies Stock.'' 

M my promissory notes of tbs Central Government for 10,000 rnpses 
in thsir i per cent ’ loan" : 

"all euoh sums of md^isy as my executors may* after my death, receive in 
respect of tbs debt due to me from the insolvent firm of D and 
Company*' : 

"all the wine whioh I may have in my oellar at the time of my death" : 
"suoh of my horses as B may seleofc" : 

"all my shares in the Imperial Bank of India" : 

"all my shares in the Imperial Bank of India which I may possess at the 
time of my death" : 

"all this mobey "which I have in the 6$ per eent. loan of the Central 
Government" : 

"all the Government securities I shall be entitled to at the tiros of 
my decease," 

Each of these legacies is specific. 

, t . ' * ’ ' ! T 1 f * ' * ' ’ 11 

(ii) A, having Government promissory notes for 10,000 rupees, boqueaths to 
his executors "Government promissory notes for 10,000 rupees in trust to sell* 
for the benefit of fi. The ldgaoy is speoifio. 

(iii) A having property at Benares, and also in other places* bequeaths to B 
all his property at Benares. The legacy is speoifio. 

(iv) A bequeaths to fi — 
his house in Calcutta « 
his zariindari of R&mpur ; 
his t&luq of Ramn&g&r : 

his lease of the indigo-faotory of Salbya : 

ah annuity of 500 rupees out of the rents of his zamindari of W. 

A directs his zamindari of X to be sold, and the prooeeds to bs invested 

for the benefit of B. 

, , , ■ 

Baoh of these beqUeste is Speoifio. 

(t) A by hie will oharges hie zamindari of Y with aD an unity of 1.000, ropeea 
to 0 daring hie life, and subject to this oharge be bequeathe the zamindari to D. 

Eaoh of thsse'bequesti ie speolfio. 

* \ . .1 ' ■ ' ' 

' ' / 

(»i) A bequeathe a sunti of moneys 
*• * J, to buy e fcbusblh Oaionttk for B: 
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to buy an estate in zila Farid pur for B": 
to buy a diamond ring for B : 
to buy a horse for B : 

to be invested in shares in the Imperial Bank of India for B : 
to be invested in Government securities for B. 

A bequeaths to B — 

"a diamond ring'* : 

"a horse" : 

"10,000 rupees worth of Government securities" ; 

"an annuity of 600 rupees" : 

"2.000 rupees to be paid in cash" : 

"so muoh money as will produoe 5,000 rupees four per oent. Government 
securities." 

These bequests are not speoifio. 

(viO A. having property in England and property in India, bequeaths a legacy 
to B, and directs that it shall be paid out of the property which he may leave in 
India. He also bequeaths a legacy to 0 and directs that it shall he paid out of 
property which he may leave in England. No one of these legacies is speoifio. 

N. B> — This seotion is applicable to Hindus &o. 

Spsciflc Legacy -It means the bequest of a specified severed and distinguished 
part of the testator’s property , Bothamley v. Sherscn, LR 20 Eq. 304. A speoifio 
legaoy is something whiob a testator identifying it by a sufficient description, and 
manifesting an intention that it should be enjoyed in the state and condition 
indicated by that description, separatts it in favour of a particular legatee from the 
general mass of his personal estate. Robertson v. Bioadbent, 8 Oh. D. 812. As to 
the TEST of a specific legacy, see Narman v Narman , (1919) 1 Ch. 207 ; Swarnalata 
Bose y. Promode Chandra Roy , 68 C.W.N. 227 - AIR. 1969 Cal. 268. Comp. Re 
Sherman v Pearce , (1964) 1 All E.R. b98. 

General Legacy : — It means a bequest of something out of the testator’s 
general estate t not amounting to a bequest of any particular or specific thing 
distinguished from all other parts of the testator's estate. 

Demonstrative Legacy Vide sec. 160. infra* As to when a legaoy would 
be demonstrative and not speoifio. consult, Rajani Zanta v. Eiho Ratilah 84 Bom, 
LR. 1124- A.I.R. 1982 Bom, 606-140 1,0. 206 ; Swarnalata v. Promode Ch. 68 
C.W.N. 227- Ac., supra. Where the testator directed by his will that "after the 
amount due in respect of lands sold under oral agreements baa been received, a 
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Bam of ill. 10,000 to his wife and a sum of Rs, 4.000 to hii daughter should he paid. 
held that the legacies were demonstrative and not speoifio, Ibid ; Comp, lllustra* 
(ion VII, above. Of. Bkagtrathtbai v. Advocate General of Bombay , 99 Botn.LR. 
497-A.LR. 1937 Bom. 384-171 I.O. 341. 

Distinction between General and Specific Legacies The distinction between 
the two is of great importance, as they have their distinctive and peouliar advantages 
and disadvantages. “These specific legacies have in some respects the advantage 
of those that are general, yet in other .respects they are distinguished from 
them to their disadvantage/' Ashton v. Ashton, 3 P. Wms. 816. Thus, under sec. 149. 
in case of deficiency of assets, a specific legacy is not liable to abate with the general 
legacies; but it may fail by ademption* uuder Oh. XVI of this Part without any 
prospect of being compensated or satisfied out of the general estate. Again, a 
specific legacy fails when the thing bequeathed does not exist ; whereas in case 
of a general legacy, the executor under such a circumstance, is bound to procure a 
similar thing for the legatee, vide sec. 171, infra. 

Distinction between Specific and Demonstrative Legacies : — Vide EXPLANATION 
of seo. 150,?ws£. The true test for determining whether a particular bequest IB 
« pacific or demonstrative has been laid down in the Explanation to sec. 160, post, 
read Bhngirathibai v. Advocate General (f Bombay , 39 Bom. L.R. 497 - A.l.it. 1987 
Bom. 384-171 1.0. 341. 


What are or are not Specific Legacies , — A bequest of the testator’s personal 
estate, generally , is not specific, Williams on Executors , (11th Ed ) 1928 ; but a 
bequest of immoveable property is regard as specific, Forrester v. Leigh , Ambl., 173 ; 
Hensman v, Fyer, L.R. 3 Ch* 420 ; Lance field v . Ig gulden . L.R. 10 Ch. 186. Cf. 
Page v. Leapingwell , 18 Ves., 463. Though personal property described in getumi 
terms, does not imply a speojfio legaoy, yet when described by a qualifying olause it 
mav be specific. Thus, the testator's personal property “at Calcutta” may form a 
specific legaoy. Cf. Sayer v, Sayer, 2 Vern. 688 ; Gayre v. Qayre , 2 Vern., 638. Cf. 
Be Siverwright, (1922) W.N. 388. A debt due to the testator, if released, is 
considered as specific legatee to the debtor, Be Wedmore, ( 1907) 2 Ch, 277, If a 
testator forgives “the debts owing to him,’’ suoh forgiveness will not extend 
to his “investments'* in stooks. mortgages etc. Be Neville : Neville v . First Garden 
City Ltd. (1926) 1 Ch M 44. A legaoy of stock in round numbers is not speoifio, 
Wilson 7. Brown Smith, 9 Ves. 180 : Be Wtlcock, (1921) 2 Ch. 327 ; Simmons 
Vallance i 4 Bro. C.O., 846 ; legacies of money in general terms are not specific, but 
when bequeathed with reference to a particular fund they may be speoifio, Hinton v. 

* Tn order to complete the tiji© of a speoifio legatee to the legacy, the thing 
bequeathed must, at the testator s death, remain in species described in the will, 
otherwise it will be considered as revoked by ademptiori, Williams on Executors, 
10th Ed. 1061. 
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Pink , 1 P. Wms. 540 ; Lawton v. Stitch , 1 Atk., 608 ; Swlemait v. Dorab AU, 8 Oal., 
1 ; vide alo seo. 148, infra ; a direction for payment out of money in bank doe* not 
make it specific, Madhov Bao v. Administrator -General of Affldrfl*, 1941 M.W.N. 
778 -(1941) 2 M.L J. 677-A.r.R. 1942 Mad. 17-201 I.0. 148 ; for other oases, vide 
Pratt v. Pratt, (1894) 1 Cb., 491 ; Jones v. Palmer, (1896) 2 Cb. 667 ; Treepoora- 
soondery v. Dehendro , 2 Cal. 46 ; Bai Bhikaji v. Bat Dinbai, 18 Horn. L.K. 819 ; 
Webster v. Hale, 8 Ves., 410. A gift of the whole of the testator's estate may be 
speoifio, Powell v. Riley, 12 Eq. 176 ; Roffey v. Earley , 42 L.J. Ch 472. A bequest 
may be spocifio olthouh the testator says that it should not be so, Jacques v. 
Chambers, 2 Ooll., 485. Vtde noteB under secs. 143 to 146, according to whioh 
legacies of certain description are not Bpeoifio. Different portions of the rent of a 
particular house given to different persons will he an instance of a specific legacy 
as illustrated in Example (iv) of this seetion, Bhagirathi Bai v. Advocate 'General 
of Bombay, b9 Bom. L.R. 497 - A. I R. 1937 Bom. 884 - 171 I.C. 841. 

Election: — Where several properties answer the description of a speoifio 
bequest, the legatee has the option to make an election. Thus where the testator 
had 2 kanis of land but bequeathed only one kani, the legatee oould select his one 
kani out of 2 kanis, Narayansami v Penathambi, 18 Mad. 460. Similarly, where 
the testator has three houseB in Kyd Street, but he bequeaths only two houses in 
that street, the legatee oan make an election, Tapley v. Eagleton , L R. 12 
Ch. D. 688. 

Test of Specific Legacy : — Vide supra at p. 294, ante. 

Rule of Construction and Evidence as to the Legacy being Specific or General : — 
The Court generally leanB against a construction that the legacy is speoi6o, 
Williams v. Hughes. 24 Beav. 474 ; Ellis v. Walker Ambl. 310. Of course, the 
pasition will be different where the testator manifests a dear intention to make a 
speoifio bequest ; in such a case the Court has no principle of its own to follow 
but to give literal effect to the intentions of the testator, Innes v. Johnson, 
4 Ves., 668. But in absence of a due as to the intention of the testator, the Court 
firmly adheres to the aforesaid rule of oonstruotion, and regards the legacy 
as general. 

143. [fiuc. S. 130] Where a certain sum is bequeathed, 
_ , the legacy is not specific merely because the 

Beqqest of certain sum n.; r . ...... * 

where stocks, etc., in stock, funds or securities in which it is invested 
Sbod. inVe8tfl<1 *" are described in the will. 

Illustration . 

A bequeaths to B— 

“10,000 rupees of my fonded property": 
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"10,000 rupsas of my property now Invested in eheret of tbe But Indio 
fioilwoy Company". 

"10,000 rupees, at present secured by mortgage of Bampur faotory". 

No one of these legacies is speeifio. 

N. B. — This seotion applies to Hindus &o. It says that tbe mere faot 
that tbe stook in whioh tbe bequeathed fund is invested is mentioned in the 
will does not render the legaoy speoifio. Thus, a legaoy of Bs. 10,000 invested in 
shares of the E. I. By. Company is not necessarily speoifio. Vide notes under 
tbe last seotion. When stress is laid on the amount, and the name of the stook is 
merely descriptive or demonstrative and is of seooudary importance, being pointed 
out as the fund for the legaoy, it is not speoifio. But on the other hand, if the 
name of tbs stook is of primary importance, and the amount is mentioned 
as a measure of the stook, the legacy is speoifio. Cf. Htnton v. Ptnk, 1 P. V n>. 
640; Robinson v. Addison, 2 Bear., 516; Lawson v. Stitch, 1 Aik , 608 ; Jefeur 
v. J effsrys, 9 Atk , 120. Whether a legaoy is intended to he specific or noi, -!ou 
be gathered from the language of the will; oompare M'ti<i v . LitiU 2Bf«' ' ; !■ ; 

Ashburner v. McGuire. 2 Bro. C C. 108 ; Ashton v. Ashton, b t Wms. air . 


144 . [Suo. S. 131] Where a bequeet ie made in genmal 
terms of a certain amount of any kind of stock, 
the legacy is not specific merely because tbe testa- 
tor was, at the date of his will, possessed of stock 
of the specified kind, to an equal or greater amount 
than the amount bequeathed. 


Bequest of stock where 
testator had, at difce of 
will, equal or greater 
amount of stock of 
same kind. 


Illustration . 

A bequeaths to B 5,000 rupees five per cent. Government securities. A 
had at tbe date of tbe will five per eeat. Government securities for 6,000 rupees. 
The legaoy is not speoifio. 

N> Bs — This seotion applies to Hindus eto. 

Bequest of amount of itoek not necessarily Speoifio t— Tbe bequest in general 
terms of an amount of a stook is not neoessarily speoifio simply because tbe 
testator possessed an equal or greater amount (than tbe amount of the legacy) 
of atook of the speoified kind. Vide tbe illustration, which is a case of an equal 
amount. This illustration seems to be inconsistent with the English deoisione, 
vide Jeff srys I* Jnfferv9< 3 Atk. 120; Pope v. Young, L.R. 19 Eq. 601 ; Purse v. 
Snapltn . 1 Atk. 418; Webster v. Hale , 8Ves.,410; Htnton v. Piute. 1 P. Wms 
698. Tbe reason of tbe rule is that the testator in such a case is not presumed to 
have bequeathed the specified commodity, but he ie takeh to have desired the 
88 
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ereentor to pnrohaae (out of hit ganetal ai«et») the fixed amount of the etook in 
question, Partridge t. Partridge, Oas. Temp. Talbot. 936. Vide the notea nndei 
the preceding section. 

Intention of the Testator : — In eases contemplated by this taction and the 
last one, the Court should asoertain from the will what wat intended, that it, it 
should tee whether the testator's intention was to bequeath the {dentinal 
oommolity or to purchase for the legatee the fixed or the specified stock* out of 
bis general estate, Partridges otse, supra ; see also Ellis ▼. Walker , Ambl 810* 

145 . [Sue. 8. 132] A money legacy is not specific merely 
because the will directs its payment to be post- 

te?enot pvau “until P 0ned uutil 80 me P ftrt of the property of the 
part 0 / testator'* pro- testator has been reduced to a certain form, or 

ZtL way" 38<1 0t remitted to a certain place. 


Illustration- 

A bequeaths to B 10.000 rupees and directs that this legacy shall be paid as 
toon at A's property in India shall be realised in England. The legacy is not 
specific. [8ee Sadler v. Turner , 8 Ves.. 617]. 

N. B.— This section applies to Hindus ete. 

The Prinolple A money legaoy will not be rendered specific by its payment 
being postponed until a particular investment of fond takes place ; vide the illustra- 
tion ; also Sadler v. Turner t 8 Ves. 617. For this reason, where a testator having 
properties in India and in England, respectively bequeaths them to respective 
residents of those places, it wat held that the direction to pay out of the respective 
effects was only a direction as to payment, and not to make them speoifio, vide 
Roberts v. Pocock , 4 Ves. 158 citing Rirhpatricli $ case. 


146 . [Sue. S. 133] Where a will contains a bequeBt of the 
residue of the testator’s property . along with an 
When enumerated enumeration of some items of property not 
specifically bequeathed, previously bequeathed, the articles enumerated 
shall net be deemed to be specifically bequeathed. 


N. S. — This section applies to Hit dug etc. 

Articles enumerated in a bequest of Residue A general residuary clause 
does not cease to be general simply because it contains an enumeration of some 
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articlea of properties comprised in the residue, Pickup v, AUtnson , 4 Here, 698. 
Therefore, e mere enumeration of epedfie er tides in a gift of residue will not 
make the gift of those articles specific, Taylor y. Taylor, 6 Sim. 246; Fairer v. 
Park, 8 Oh. D. 809 ; Good-enough v. Tremanodo , 2 Bssy., 612 ; Baldock y, Green , 
40 Oh. D. 610. But where such at tides are not comprised in the residue, but are 
separately enumerated and distinguished by such words as "also," “as well bs 
‘' together with/' the principle of this section will not apply, and legaelee will be 
epeoifio, see Fitz William v. Kelly , 10 Hare £66 (S74) ; Bethune y. Kennedy, 1 By, & 
Or. 114. If the enumerated artidee on the other band are included in the residue, 
this eeotion will apply, Macdonald y. Irvine, 8 Ch. D., 101. As to the meaniLg of 
the word “article” in this section, see Julia Margaret v. Severina Sobina, 20 
L.W. 748-A.i.K. 1996 Mad. 418-84 1.0.1029. The word does not oover items of 
immoveable property, Ibid. 


147 . [Sue. S. 13 1] Where property is specifically bequeathed 
0 . , to two or more persons in succession, it shall 

Retention, in form, , . , . . r . . , . , , 

of wpecific bequcifc to be retained in the form in which the testator 
.tiverai pcr.oDs in 8U o- i„ft j. although it may be of such a nature that 
its value is continually decreasing. 


Illustrations, 


(i) A, having lease of a house for a term of years, fifteen of which were 
unexpired at the time of his death, has bequeathed the lease to B for his life, and 
after B'i death to G. B is to enjoy the property as A left it, although, if B lives 
for fifteen years, 0 can take nothing under the bequest. 


(ii) having an annuity during the life of B, bequeaths it to O, for bis life« 
and, after C’s death, to 1). G is to enjoy the annuity as A left it, although, if B 
dies before D, D can take nothing under the bequest, 

N. B . — This section applies to Hindus etc. 

The Section “It is dear that if a person give certain property specifically 
to one person for life with remainder over afterwards, then although there 
is a danger that one object nf his bounty will be defeated by the tenancy for life 
lasting as long as the property endures, yet there Is a manifestation of intention 
whioh the Court cannot overlook 11 , Pickering v. Pickering, 4 My A Cr. 289 ; also 
Thursby v. Thunby » L.R. 19 Bq. 895 and the osaes eited therein ; also the illuetra* 
tlona. For instances of perishable objects. Randall v. Ruaelh 8 Mer., 196; 
Phillips v. Beat , 82 Beav , 25. 
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148. [Suo. 8. 185] Where property comprised in a bequest 
to two or more persons in succession is not 
fSUSt specifically bequeathed* it shall, in the absence 

bequeathed to two or of any direction to the contrary, be sold, and tbe 
mo^* persona m «uoces- p rooee( i 8 0 f 8a l® shall be iuveeted in such 

securities as the High Court may by any general 
rule authorize or direct, and the fuud thus constituted shall be 
enjoyed by the successive legatees according to the terms of 
the will. 


Illu&ti ation. 

A having a lease f or a term of years, bequeaths ail bia poverty to B for life, 
and. after B a death, to 0. The lease must he sold, the proceeds inverted as 
stated in this section and the annual income arising from the fund is to be paid 
to B for life. At B’s death the o&pital of the fund is to be paid to 0. [See Howe v. 
Dartmouth , 7 Ves., 137]. 

N. B-— This aeotiou is applicable to Hindus etc. 

The Section : — It provides for sale and investment of property not specifically 
bequeathed to two or more persons in succession. If the thing is specifically 
bequeathed 2t should be kept in taot even though euoh a course might subject a 
remoter legatee to the risk of completely losing tbe legaoy, vide seo. 147, it ipra. 
Under this section, the thing not being specifically bequeathed, should be sold 
and tbe proceeds of sale invested for tbe benefit of all tbe successive legatees, see 
Howe v. Dartmouth, 7 Vea., 137 ; Morgan v. Morgan , 14 Beav. 72 (83). Conversion 
under this section is not allowable unless the bequeBt is epeoifio, Holgate v. Jenningt, 
24 Beav , 623 ; Macdonald v Irvine , 8 Cb. D., 102. 


Bales of Investment No rules seem to have been framed under this section 
by any of tbe High Courts for investments of sale prooeeds ; but rules relating 
to investments under aeo. 20 of the Indian Trusts Act (II of 1882) and the 
Administrator-Generala Act (III of 1813) may be taken aa a guide. 

Limitation to this Bale : Direction to the Contrary Tbe seotion it subject to 
this limitation, that it will not apply where the testator gives a contrary direction 
prohibiting such eon version, Morgan v, Morgan, supra; Thuulry v. 2 hunby t 
L. B. 19 JEq. 385 ; Be Chancellor , 26 C h. D, 42; Weattno v. Wearing, 23 Beav., 
99; so* where |he testator directs enjoyment of tbe legacy in its existing 
condition, no conversion is permissible, Pickering v, Ptckertng * illy* & Cr. 
304 ; tbe direction against conversion must be eipress, Mutton v\ Matkby , 
18 Beav., 196. 
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149. [Sac. S. 136] If there it a deficiency of assets to pay 
Wirn. deficiency oi ,e 8 ftcieB > » *peoifio legacy is not liable to abate 
••eeti to pay ugacie., with the general legacies. 

•pecifto legacy sot to 
abate with general 
legacies. 

N. B .— The section applies to Hicdue eto. 


No abatement of Specific Legacy for Insufficient Assets : — Here we have aw 
instance of the advantage of a specific legacy, Even if the testator's assets prove 
deficient, such a legacy ia not Liable to abate with tbe general legacies ; Vaughan v. 
Smith, (1914) 2 Oh. 119 ; Hinton v. Pinke . 1 P. Wm». 640. There ie do eeoepe from 
abatement if the le#«oy is not epeoifio, Armstrong v. Oamble, 1908 1 Ir. B. £74. 
Consult Exparti Thompson, (1902) 86 L.T. 26. 01. see. 828, infra. 


N B. — For tbe application of the section to the Hindus in the Punjab, tw'fie 
Bhagmn Das v. Bam Das, 16 P.L.K. 1909 : 109 P B. 1908 : 4 1.0. 909. 


CHAPTER XV. 

Of Demonstrative Legacies. 

150. [Sue. 8. 137] Where a testator bequeaths a certain 
Bum of money, or a certain quantity of any 
defined Strat,Te ,eg *° r other commodity, and referB to a particular fund 
or stock bo as to constitute tbe same the primary 
fund or stock so as to constitute tbe same the primary fund or stock 
out of which payment is to be made, tbe legacy ia said to be 
demonstrative. 

E.nphnaliott , — The distinction between a specific legacy and 
a demonstrative legacy consists in this, that — 

where specified property is given to tbe legatee, tbe legacy 
is specific ; 

where tbe legaoy is directed to be paid out of specified 
property, it in demonstrative. 

Illuilrationts 

(i) A bequeath# to B 1,000 rupee#, b#iog part of debt dug to him from W. 
Ho also bequeaths to 0 1,000 rupee# to bo paid out of the debt duo to him from W. 
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The legacy to B ie specific, the legacy to 0 is demonstrative. (See Fori t • Filming* 
2 P. Wins. 269]. 

(ii) A bequeathe to B — 

"ten bushels of tbe oorn which shall grow in my field of Green Acre" : 

“80 chests of the indigo which shall he made at my factory of Rampur": 

“10,000 rupees out of my five per cent, promissory notes of the 
Central Government'' : 

“an annuity of 500 rupees “from my funded property ’ ; 

“i,000 i upees out of the sum of 2,000 rupees due to me by C“ ; 

as annuity, and directs it to be paid “out of the rents anting from my taluk 
of Ramnagar." \Kirby v. Patter , 4 Yes., 748], 

(iii) A bequeaths to R~- 

“10,000 rupees put of my estate at Ramnagar," or oharges it on his 
estate at Ua me agar : 

“10,000 rupees, being my share of the capital embarked in a oertain 
business." 

Each of these bequests is demonstrates. 

N. B . — This section applies to Hindus etc. 

Demonstrative Lsgacy : — Ordinarily, a legacy payable out of a particular 
fund or stook, is demonstrative, Saville v. Bluchet, 1 P. Wins. 777 ; Sparrow v. 
Josselyn , 16 Beav. 185. It is a gift of money, intended for the legatee at all events 
with a fund particularly referred to for its paymeut ; so that if the estate be not 
the testator's property at his death, the legacy will not fail, but be payable out of 
his general estate, vide Iioper (4th Ed.) 198- Cf. Attwater v Attwater, 18 Benvan, 
880 ; Duncan v. Duncan, 27 Beav. 390. A legacy payable “after a oertain money 
has been reoeived," is a demonstrative and not a specific one, Rajamkant v. Etko 
Rntilal, 80 Bom. L.R. 1124-A.l.R. 1982 Bom 600-140 1.0.206. A direction 
for payment out of the amount in Bank constitutes a demonstrative legacy, Madhav 
R to v. Administrator* General of Madras, (1941) 2 M.L.J, 677 **1941 M.W,N. r i73 — 
AJ.R. 1942 iVlad. 17-201 1.0. 143. Baing a legacy of quantity the demonstrative 
legacy partakes of the nature of a general legacy. Again it being referable to a 
particular fund for payment it approaches n specific legacy. 8o in one sense it is 
general and in another seoBe it is a specific legacy. Smith v. Fitz*Girald, 3 Yes. k 
B. 5. It does not fail when the fund out of which it is payable does not exist, being 
then payable out of the testator’s general estate, nor does it abate with tbe 
general legacies upon deficiency of assets, vide notes and cases under tbe next 
paragraph. Vide also Shahib Mirza v. Umda Khanum, infra. A demonstrative 
legacy is however liable to abate when it becomes a geneial legacy by reason of tbe 
failure of the fund upon which it draws, Mullins v. Smith, 1 Dr. A: Bin.. 210. A 
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diwotfon la pa? an annuity ont of the income of oortain property ia held to be a 
demonstrativs legacy, Bhagwan v. Bandas, 109 P.B. 1908. Of. Illustration (Hi) 

Explanation : Oontraat between a Demonstrative and a Specific Legacy:— 
hie Explanation lays down the teet for determining whether a bequest ia 
‘ P „ ° r Bhagirathibai v. Advoeate-Oeneral of Bombay , 89 Bom. 

• .497 A.I.B. 1987 Bom. 884 "171 1. 0, 841. A demonstrative legaoy differs 
rom a epeoiflo legaoy in thie that it does not. whereae the latter does, fail, 
w en the particular fond out of wbioh tbe legacy ia payable censes to be in 
existence at tbe time of tbe testator's Heath. Tbe demonstrative legaoy in such 
contingency is payable out of the general assets of tbe testator. Vickers v. Pound, 
6 H.L. Oa. 886 ; Oillaume v. Aderly, 16 Ves.. 884 ; Chinnant v. Tadikanda, 29 Mad., 
166; Shahib Mirza v. Umda Bhantm, 19 I. A. 83 : 19 Cal. 444 ; Bhagwan v. 

amdas, 109 P.B. 1908 : 16 P L B. 1909 : 4 I.O. 909, Swarnalala Bose v. Premode 
Ohandra Boy, 63 C.W.N. 227 - A.I.B. 1969 Cal. 268. In one respect, a demonstrs. 
!ve legaoy is very muoh like a specific legaoy; quite like the latter, it is not 
liable to abate with general legacies upon a deficiency of assets. King v. Marti*. 2 

un. 640. When the bequeathed property yields an income, tbe speoifio legacy 
will carry tbe income from tbe testator’s death. Jacques v. Chambers, 2 Coll. 436 
(440) ; the demonstrative legaoy does not do so, Mullins v. Smith, supra. Cf. Papet 
v. Hutsh, 1 Hem. & Mill. 668. The Indian law is also to the same effect, vide 
Ohinnam v. Tadikanda , supra. 


I. [Sue. S. 138] Where a portion of a fund is specifically 
bequeathed and a legacy ie directed to be paid ont 
of the same fund, the portion specifically bequea- 
thed shall first be paid to the legatee, and tbe 
demonstrative legacy Bball be paid out of tbe 
. , „ . residue of the fund and, so far as tbe residue shall 

be deficient, out of the general assets of tbe testator. 


Order of ptymenfc 
wiieu Jegucy di routed to 
be paid out of fund the 
subject of specific 
legacy. 


Illustration. 

A bequeaths to B 1,000 rupees, being part of a debt due to bim from W. 
He also bequeaths to O 1,000 rupees to be paid out of tbe debt due to him from W. 
The debt due to A from W is only 1,600 rupees ; of these 1,600 rupees. 1,000 
rupees belong to B, and 600 rupees are to be paid to C. C ia also to receive 600 
rupees out of the general assets of the testator. 


B. Thia seotion is applicable to Hindus sto. 

Ordtr of Payment of Legacies drawing upon Specie Funds : — Tbs speoifio 
legaoy on the fund should be paid; than out of tbe residue, the demonstrative 
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1*8*0 V h*> to be paid ; and lithe residua i« tnenffioient (or the parpeee, the demon •• 
tratire legaoy will be paid oat of the general aaeeta ol the testator. Yidi thy 
oaeee sited under the laet eeetion. 

Dlreetion to the Contrary The role that in the oaae of a demonstrative 
legacy, the legatee eao resort to the general assets on the failure of the specified 
food, does not apply where there are directions to the eontrary, Qhinuam *• 
Tadikanda , 29 Mad.. 156. 


CHAPTER XVI. 

Of Ademption of legacies. 

152 . [Sac. S. 139] If anything which has been specifically 
.... ... bequeathed does not belong to the testator at the 

Ademption explamed. ^ q[ ^ deatfa> 0r b&8 ^ 00nverted bt0 

property of a different kind, the legacy is adeemed ; that is, 
it cannot take effect, by reason of the subject-matter having 
beeu withdrawn from the operation of the will. 

Illuitrations . 


(i) A bequeath® to B— 

‘‘the diamond ring presented to me by C": 

“my gold obftin M : 

“a certain bale of wool 1 ' : 

"a certain piece of doth'' : 

“all my household goods which shall be in or about my dwelling bouse in 
M Street in Calcutta, at the time of my death," 
in hia life time,— 
sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the doth into a garment : 
takes another bouse into whioh he removes all bis goods. 

Each of these legacies is adeemed. 

(li) A bequeaths to B— 

“the sum of 1,000 rupees in a certain chest" : 

"all the horees in my stable." 
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At , tbs death of A, no money la found la the eheat, and no horua in the 
■table, fhe legaeiee are adeemed. 

/ 

(iii) A bequeath* to B certain bales of goods. A take* the good* with him on 
a voyage. The ship and goods are lost at sea. and A is drowned. The legacy is 
adeemed. 

N. B — > This section is applicable to Hindus etc. 

Ademption It means failure of a specific bequest owing to withdrawal 
of the thing bequeathed from the operation of the will, by reason of its non- 
existence or not being part of the testator’s estate at the time of bis death or by 
reason of its oonversicn into property of a different kind, Humphreys v. 
Humphreys , S Cox.. 185. The specific legacy must remain specie as described in 
the will on the testator's death, otherwise it will not take effeot, Ashburner v. 
MacQnire, 2 Bro 0.0.108(110); Williams On Executors, 10th Ed. p. 1061. F*or 
instances of ademption by conversion of the bequeathed thing into new property, 
see Be Lane f 14 Oh D., 856. Vide also Re Richard Jones , (1921) 1 Cb. 618 ; 
Steward v. Lonsdale . 19*21 W.N. (Eng.) 140 ; Freer v. Freer . 22 Ch. D. 623. For 
an instance of ademption resulting from the destruction of the property by Vie 
Major or accident, see Durrunt v. Friend f 6 De G. & Sim , 849. Where the legacy 
is a debt due to the testator, it is adeemed if the testator receives it, vide notes 
under s. 154. Where the bequest is both of moveable and immoveable property, 
and the testator, iu satisfaction of the mortgage decree be holds, aooepts a 
mortgage bond, there will be no question of ademption under this section, Sontosh 
Kumar Bose v. Jalad Sashi Devi , A.I.R. 1941 Pat. 18-190 I.C. 86. 


Doctrine of Ademption :—-The doctrine is based upon the theory that the 
SeBtator has changed Ins tniid ; otherwise, he would have seen to the preservation 
of the property in specie as part of his estate. Cf. Partridge v Partridge , Cas. 
Temp, Talbot, 227 (oi ted at p. 298 ante). The doctrine applies to gifts made under 
power of appointment, Re Dowsett, (1901) 1 Ch. 898 ; Be Moses , (1102) 1 Ch. 100. 
Thus, under a power of appointment, the testator gives property Z to a legates, 
but the property Z is subsequently converted into another property, the iegaoy 
is adeemed. Bale v. Bale , 21 Beav. 849. Tho dootrine does not apply to demonstra • 
live legacies, sec. 163, post 

Distinction between Ademption and Revocation Ademption results ly 
operation of law from withdrawal of tbs property from the operation of the will ; 
but revocation ia a voluntary testamentary act on the j^art of the testator. Cf* 
Ashburner v, Mae'Hutre, supra . 

89 
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153. [Sue. S. 140] A demonstrative legacy is not adeemed 

by reason that the property on which it is charged 
mon»SSieJwy f . U b y fcbe wil1 doeB not exist at the time of the death 
of the testator, or has been converted into property 
of a different kind, but it shall in such case be paid out of the general 
aeeets of the testator. ' 

N B ■ — This section applies to Hindus etc, For its application in the Punjab, 
see Bkagwan Das v, R am Das, 16 P.L R. 1909 : 109 P.R. 1908 : 4 l.C. 909. 

Non. ademption of Demonstrative Legacy : — We have seen that the doctrine 
of ademption does not appiy to Demonstrative Legacies, vide at p. 903, and supra ; 
aiao Otllaume v. Adder ly. 16 Ves , 884 ; Sridevi Amma v. Venkalaparutuuma, 
I.L R. (1969) Ker. 666» A.I.B. i960 Ker. 1 (t. B). When (he fund out of which a 
demonstrative legaoy is payable osases to exist or is oonveited into some other 
property, such legaoy is not adeemed but will be paid out of the genual assetB of 
the testator. Of. Sahtb Mina v. Umda Khanum, 19 I. A. 83: 19 Cal 444; Viokers 
v. Pound, 6 H.L , 886. 

154. [Sue. S. 141 ] Where the thing specifically bequeathed 

Ademption ci epeoifio i« the right to receive something of value from 
btiQuuftt a right to a third party, and the testator himself receives it, 
thud party. the bequest is adeemed. 


Illustrations, 


(i) A bequeathe to B— 

M the debt which O owes me 1 ' : 

*'2.000 rupees which 1 have in the hands of 1) ' : 

"the money due to me on the bond of E” : 

"my mortgage on the Rampur factory.” 

All these debts art extinguished in A's lifetime, some with and some without 
his consent. All the legacies are adeemed. 

(ii) A bequeaths to B his interest in certain polioiee of life assurance. 
A In his lifetime receives the amount of the policies. The legaoy is adeemed. 
(Bee Barker v. Raynor, 5 Mad. 208]. 

N. B * — This section applies to Hindus etc. 


Ademption where the Specific Legacy is a Debt Where the legacy is a 
debt due to the testator, it is adeemed if the testator receives it, Re Shier t 
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(ItoOi) I Cli, 66& ; ilider v. Wager, 2 IP. Wms,J!89 ($8<0) ; Manton v, Taboie, ?£) O.J)« 
93; Harrison ?, Jackson, 7 CJ.D. 889. It makes do difference coder this section 
whether the payment it voluntary or ooiiajrtilsory, Ashbt^rmr MacQuire, 2 Bro. 
C O. 110 (118) ; Badrich v Stevens, 8 Bro. C.C. 481. The seotion obviously 
include# dividends, monies doe under# life-policy and to forth, vide* Ibid ; and 
illqe,.(2y also Barker v, Raynor* & Mad*, 206 (sffirmed on appeal 2 hue eel Oban. 
*#*»•. 122). As to the effect of forgiving a debt, vide Wedmore, (1907) 2 Oh 237 ; 
its Neville : Neville v. First Garden City Ltd „ (3926) 1 Oh , 44. 



155, [Sue. 8. 142] The receipt by the testator of a part of 
an entire thing specifically bequeathed shall 
operate as an ademption of the legacy to the 
extent of the sum so received. 


Ademption pro tanUi by 
testator'* receipt oi part 
of entire thing specifi- 
cally bequeathed. 


Illustration. 


A bequeaths to B “the debt due to me by 0.*’ The debt amounts to 
10,000 rupees. C pays to A 6,000 rupeeB, the one-balf of tbe debt. Tbe legacy 
is revoked by ademption, so far as regards tbe 5,000 rupees received by A. 
[See Fryer v. Mori is. 9 Vea , 860.] 


N B —This seotion applies to Hindus eto. 


Ademption pro tanto by part payment -—.Where a part of the specific legacy 
IB received by the testator himself, there will he ademption pic iavto, that is, to the 
extent of the amount so received ; vide the illustration and the case tbereagainst. 
Also sea Ashburner v. MacQuire , 2 Bro. C O. 108 (110) ; Aston v. Wood, 48 L .7, Ch. 
715. Compare this section with tbe last section (a. 164). which treats of tie 
right to receive something from a third party, whereas this section speaks of 
the thing itself. 


156. [Sue. S. 143] If a portion of an entire fund or stock 
is specifically bequeathed, tbe rei^ipt by the 
testator of a portion of the fund or stock shall 
operate as an ademption only to the extent of 
tbe amount so received ; and tbe residue of tbe 
fuiid or etook shall be applicable to tbe discharge 
df the specific legacy. 


Ademption pro tmto by 
tester's receipt of por- 
tion of entire fund of 
which portion has been 
specifically bequeathed. 


1 * ,v Illustration, 

A heqtaeatlss tb B o'tit-tilH of lb* siMdf'of 10,060 roues doe to bim from W. 
A io bis lif.tim* reo*i/*e 6,000 rnpsss, p»rt of the 10,030 rope**. The 4.680 
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rupua whiob are Ana from W to A at tba tima of fala daath balong to B under tho 
apeoifio bequest. 


N- B.— This seotion applies to Hindu. eto. 

Ademption pro tanto by part payment of tba Entire Fond specifically 
bequeathed : — Tba underlying prinoiple of this seotion ia tba same as that of 
the laat seotion. Vide the oases under that aeotion and the illustration to this 
seotion, The prinoiple of this seotion equally applies whether the gift be directly 
to the legatee or through the intervention oi trustees, Be Broadwood, (1611) 
1 Ch. 277. 


157. [Suo. S. 144] Where a portion of a fund ia specifically 
bequeathed to one legatee, and a legacy charged 
on the same fund is bequeathed to another legatee, 
then, if the testator receives a portion of that fund, 
and the remainder of the fund is insufficient to 
pay both the specific and the demonstrative legacy, 
the specific legacy shall be paid first, and the 
residue (if any) of the fund shall be applied 90 far 
as it will extend in payment of the demonstrative 
legacy, and the rest of the demonstrative legacy shall be paid out 
of the general assets of the testator. 


Order of payment where 
portion of fund specifi- 
cally bequeathed to 
one legatee, and legacy 
charged on same fund 
to another, and, testator 
having received portion 
of that fund, remainder 
insufficient to pay both 
legaoiee. 


Illustration, 

A bequeaths to 6 1,000 rupees part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to 0 1,000 rupees to be paid out of the d*bt due to 
him from W. A afterwards receives 5,00 rupees, part of that debt, end dies leaving 
only 1,500 rupees due to him from W. Of these 1.500 rnp6eB, 1,000 rupees belong 
to B, and 500 rupees are to be paid to 0. 0 iB alio to reoeive 500 rupees out of 
the general assets of the testator. 

The Seotion .—Where a specific legaoy and a demonstrative legsoy are payable 
out of the same fund, if a portion of the fund be received by the testator, the 
balance or residue should be first applied in payment of the speeifio legacy, and the 
surplus (if any) should go towards the payment of the demonstrative legacy, 
unsatisfied part thereof being realisable from the general assets of the testator. 
The section involve! two principles (ss we have seen before) ; (l) The Ppeoific 
Legaoy should be paid at all events. (2) The demonstrative legaoy is referrable 
in the first instance to available funds in tho stock on which it draws, and failing 
that it should fall baok on the general assets ; Vide Fermode v. MoDonald , L.B, 
1 JSq, 469 ; Attwater v. Attwater , 18 Beav , 880 ; Duncan v, Duncan , 87 Beat* 890. 
Alto compare secs, 160 apd 161. 
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J58, [Sue. S. 145] Where stock which has been specifically 
Adsmption wh»re itook, bequeathed does not exist at the testator’s death, 
SfS'lSrS «>• adeemed. 

testator’* death. 


MuitraUou. 


A bequeaths to B— 

4, my oapita! efcook of 1,0002. in East India Stock 4 ' : 

4, my promissory notes of the Central Government for 10.000 rupeei 
in their 4 per sent. loan.' 4 

A sells the stock and the notes. The legaoies ere adeemed. 

N B — This section is applicable tc Hindne etc. 

Ademption by non-existence ef Object of Legacy A, specific legaoy in adeemed 
if the thing bequeathed does not exist at the testator's death. We have already 
•een that a specific legaoy does not take effect, if the bequeathed thing does not 
remain specie at the testator's death. Humphreys v. Humphreys , 2 Cox. 186 (vide at 
p 306 ante)\ and the rule of this section neoessarilly follows from that prinoiple. 
For oases on this Bnbjeot, see Slater v. Slater , (1907) 1 Cfa. 666 ; Be Herring , (1908) 
8 Ch. 493 ; Freer v. Freer, 22 Cb. D. 622. 


159 . [Sue. S. 146] Where stock which has been specifically 
Ademption pro tanto bequeathed exists only in part at the testator’s 
r»i*™b^a»ah«d^uu dea th, the legacy is adeemed bo far as regards 
in p»rt only at testa- that pact of the stock which has ceased to exist. 

tor a death. 


Illustration . 

A bequeaths to B bis 10,000 rupees in the 6j pe oent. loan of the Central 
Government. A sells one-half of his 10,000 rupees in the loan in question. One* 
half of the legaoy is adeemed. 

N> B. — This section applies to Hindus. 

Ademption pro tanto by non-existence of Object ef Ltgksy— This section 
differs from tbe preceding one only in this that it contemplates only partial 
non-exisfceuee of the bequeathed thing ; but the underlying principle ie the same. 
Vide the oases under secs. 162 and 168, supra* 
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V/ 147] A; specific bequest of goods Wilder a 
i ; U ' J * ■:**>; description connecting tbeha with a certain place 
-rSSV,S * 8 not ft| 3 ee,lfl dd by reason that they Lave been 
deaoribod m connaoted removed from such place from any temporary 
«> l l8on <i oi t remoT!a? e, by C£tU8e > or by fraud, or without the knowledge or 
sanction of the testator. 


Illustrations, 

(i) A bequeaths to B/'afl my household goods which shajl be in or about my 
dwelling home in Calcutta at the time of my death." 7be goods aie removed 
from the house to save them from fire, A dies before they ere brought back. 

(ii) A bequeathe to B "all my household poods which shall be in or about my 
dwelling house in Calcutta at the time of my death". During Ab absence upon a 
journey, the whole of the goods are removed from the house. A dies without 
having sanctioned their removal. 

Neither of these legacies is Adeemed. 

■ , N jB—This section is applicable to Hindus ete. 

Ademption by Removal : — As to whether removal of the bequeathed thing 
from its plaoe works as ademption, the real test will be whether the place iB a 
primary consideration with reference to the legacy or it is merely descriptive. 
Bio, grave v. Qoare , 27 Beav. 138. Thus, where the furniture, household goods eto. 
of a house derive their importance from the faot of their being in the house, and 
their enjoyment is very intimately connected with the enjr yment of the house, 
their removal from the house will woik as ademption, lltselttnev. Ilesrittue, 3 
Madd,, 276 ; Spencer v. Spencer . 21 Beav, f;48. but this section piovides an 
exception to the Rule of ademption by removal, nnd says, that when such removal 
is due to temporary causes, or is the result of f) aud or is without the knowledge 
or sanction of the testator, it will not be followed by ademption, vide Nciris v. 
Norris, i Coll., 719 ; Co chrell v. Bari cf Essex, 26 Cb. D. 638 ; Dcmvile v, Bohr , 
82 Beav., 604 ; Shaftesbury 1 , Shaftesbury, 2 Vsrn , 747, Cf. Laud v. Devoyms, 4 
Bro. C.C. 687. 


161. [Sue. S. 11S] The removal of the thing bequeathed 

Whan ronwmai of ^ om ^e P' ace in which it is stated in the will 
thfog boquwS (JoeB ’ to be situftted does not constitute an ademption, 
not ooastituM »d*wr -‘where the place is only referred to in’ofder to 
v " complete the description of what the testator 

meaut to bequeath. 
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Illuttratim i. 

(1) A bequeaths .to B * *11 the blits, bonds and other securities for money 
belonging to me now lying in my lodgings in Calcutta. ,f At the time of his death, 
these effects bad been removed from bis lodgings in Calcutta. 

(it) A bequeaths to B all bis furniture then in his house in Calcutta. The 
testator has a house at Ca^utta and another at Ohinsurab, in which be lives 
alternately, being possessed of one set of furniture only which he removes 
with himself to each house. At (be time of bis death the furniture ia in the houBC 
at Ohinsurab. 

(iii) A bequeaths to B all bis goods on board a certain ship then lying in 
the river Hughli. The goods are removed by A s directions to a warehouse, in 
which they remain at the time of A’s death. 


No one of these legacies is revoked by ademption. 


N. B . — This section applies to Hindus etc. 

No Ademption by Rsmoval, when the mention of the place is only descriptive 
Vide the notes and the oases under the last section. Also see Le Orice v, 
Fttch, 3 Mer. 60. 

•62. [Sue. S. 149], Where the thing bequeathed is not the 
right to receive something of value from a tbiid 
u wiMbiT U ta th hJ P er80D > the money or other commodity which 
tecoivcci by testator from may be received from the third person by the 
toJ r hm^u, ' o? hiT^' te8tat0r himself or by hie representatives, "the 
pmsent'Ltm’, receive* it. iecei pt of such sum of money or other commodity 
by the testator shall not cotoetitute an ademption ; 
but if he mixes it up with the general maes of bis property, the 
legacy is adeemed. 


Illustration. 

A bequeath, to B whatever sum may be received from bis oleim on C. A 
reoeives the whole o! hie claim od 0, and sets it apart from tbe genera) mass ot 
hie property. The legacy ia uot adeemed. 

N, B . — Tbie aeotion appliaa to Hindus eto. 

The Principle of this Section Io order to follow the principle ot tbll aeotion 
it should be oompared with eee, 164, supra. That aeeticn contemplates ti e btqurel 
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of a debt qua debt. But this section contemplates only money or other eommodity 
receivable from another, where the testator reoeives euoh money or the commodity, 
and sets it apart, there will be no ademption ; bnt on tbe other band if be mixes it 
np with the general mats of bis property, tbe legacy will be adeemed, Vide Olarka 
v. Browne, 2 Sm. A G„ 524. This case bas been subsequently disapproved in 
England, see Harrison v. Jackson, 7 Ch. D. SS9 ; but such modification of tbe law in 
England will not affect the Indian law whioh is statutory. For the rule in 
tbis aeotion, also see Moore v. Moore, 29 I3eav„ 496. 


183 . [Suo. S. 150] Where a thing specifically bequeathed 
undergoes a change between the date of the will 
and the testator’s death, and the change takeB 
place by operation of law, oj in the course of 
execution of the provisions of any legal instrument 
under whioh the thing bequeathed was held, the 
legacy is not adeemed by reason of such change. 


Change by operation 
of law of subjeofc of 
specific bequest between 
date of will and testa- 
tor’s death. 


Illustrations. 

(i) A bequeaths to B "all the money which 1 have in the 5i per oenfc. 
loan of the Central Government”. The securities for the percent, loan are 
converted during A*s lifetime into 5 per cent, stock. 

(ii) A bequeaths to B the aum of 2,000/, invented in Consols in tbe names of 
trustees for A. The snm of 2,000/ is transferred by the thrustees into A’s own 
name. [See Lee v. Lee, 27 L.J., Ch. 824 ; Dingwell v. Askew, 1 Cox, 427J, 

(iii) A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Central Government which he has power under his marriage settlement to dispose 
of by will, Afterwards, in A s lifetime, the fund is converted into Consols by virtue 
of an authority contained in tbe settlement. 

No one of these legacies has been adeemed. 

N. B .~ This aeotion is applicable to Hindus etc. 

The Principle of this Section Ademption from change of tbe subject matter 
of bsquest arises from the theory that the change in the form of the legacy is 
an indication that the testator has altered his mind. But when such change is 
due to operation of law, there ie no room for tbe application of the theory of 
a supposed alteration of the testator's intention. Henoe the rule in tbis 
section, Instances of obange of the form of legacy by operation of law will 
bs found in the following oases : Partridge v. Partridge , Cas. Tern. Talbot, 
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OF ADEMPTION OF LEGACIES 


Ul 


937 (whfoh eaye that there it no ademption when the bequeathed etoek ia changed 
by Aet of Parliament); Oakss v Oaks t, 9 Hare, 666; Shafttbuty ▼. Sha/tbury , 2 
Vern.. 747 ; Be Oliford Malian , (1919) 1 Ob. 29 (which says that subdivision c« 
a bare* works no ademption) ; Be Leeming , (1912) 1 Cb. 828 (a oaee in wbioh an old 
joint atook company wae reconstituted and it wae bald that there was no ademption 
by such reconstitution). 

164. [Sue. 8 . 151] Where a thing specifically bequeathed 
ohaags o t .object undergoes a change between the date of the will 
without testator's and the testator's death and the change takes 
knowledge, place without the knowledge or sanction of the 

testator, the legacy is not adeemed. 


Illustration. 

A bequeathe to B "all my S per cent. Console”. The Console are. without 
A's knowledge, sold by his agent, and the proceeds converted into East India Stock* 
This legacy ie not adeemed. 


N. B . — This section ie applicable to Hindus etc. 

Ne Ademption by reason of change of Subject-matter of legacy without the 
testator's knowledge or Sanction See Jcnes v. Green, 6 Eq. 666; Larking v. 
Larking , 87 Cfa. D. 810 ; Damvile v. Taylor, 82 Beav. €04 ; "A mare unexecuted 
intention to change the state of a fund, wbioh the testator might have revoked, and 
which, iu fact, was never carried into execution, cannot in any sense, be considered 
as an ademption," Bason v, Brandon , 8 Sim.. 171. 


165. [Sue. S. 152] Where stock which has been specifically 
Stock specifically be- bequeathed is lent to a third party on condition 
queathod lent to third ^ 3 ^ ft shall be replaced, and it is replaced accord* 

pirty on condition that . , 

it be replaced, mgly, the legacy is not adeemed. 


N, B — This section is applicable to Hindus eto. It seye that there is no 
ademption where the subject of speoifio legacy ie lent out to another person on con- 
dition of being replaoed, the underlying principle beiug that there is no such 
ohange in the legacy as to imply an alteration of the testator's mind. Cf. Partridge 
v. Partridge % oited at p. 312, supra. 


166. [Sue. S. 133] Where stock specifically bequeathed is 
stock specifically b«* sold, and an fqual quantitj r t of the same stock 
queathed sold but r«- afterwards purchased and belongs to tbe testa* 
to testator* 1 ^ WsdISth* tor at his death, the legacy is not adeemed. 

40 
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N B. — Thi* notion ia applicable to the Hindu* eto. Under it, there it bo 
ademption i! tbe epeoifio legacy ia eold and afterward* replaced by an equal 
quantity of the same stock. Of. Partridge's oaae supra. Cf. Mathews t. Foul sham, 
LB. 2 Eq. 6fi9 ; Maodonald v. Irvine, 8 Ch. D. 101; Mmtague v. Montague, 16 
Bear. 6fi6 ; Of. Alford v, Earle. 2 Vern., 209; Abney ». Mtller, 2 Atk. 6B9. lb* 
scotion will not apply unices there is an equal quantity of the newly puTobassd 
stock, Cf. Paltison v. Pa. h.'on, 1 Aly. k K. 12. 


CHAPTER XVII. 

Of the Payment of Liabilities in respect of the 
Subject of a Bkquekt. 

167 . [Sue. S. 154] (1) Where property specifically bequea- 
thed is subject at the death of the testator to 
Non-iuibiiity of exe- atl y pledge, lien or incumbrance created by the 
spocific lopateeR. testator himself or b.v any peiBon under whom 
he claims, then, unless a contrary intention 
appears by the will, the legatee, if he accepts the bequest, shall 
accept it subject to such pledge or incumbrance, and shall (as 
between himself and the testator’s estate) be liable to make good 
the amount of 6uch pledge or incumbrance. 

(2) A contrary intention shall not be inferred frem any 
direction which the will may contain for the payment of ti e testa- 
tor’s debts generally. 

Explanation . — A periodical payment in tbe nature of land- 
reveuue or in tbe nature of rent is not such an incumbrance as is 
contemplated by this section. 

Illustrations, 

(i) A bequeaths to B the diamond riDg given him by 0. At A’* death tbe 
ring ia held in pawn by D, to whom it baa been pledged by A. It ia tbe dnty 
of A’a ezeoutora, if tbe atata of the teatator'a aeaeta will allow the m, to allow 
B to redeem tbe ring. 

(ii) A bequeaths to B a zamindari whioh at A'a death ia aubject to a moitgace 
for 10,000 rupee*: and tbe whole of the principal eum, together with interest to 
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the emoaot of 1.000 rupees, is aae it A’e death. B. if he aeoepts the beanest, 
aooepts it subject to bis charge, sod is liable* as between himself sod A’s estate, to 
pay the sum of 11,000 rupees thus due. 

N B.— This section is applicable to the Hindus eto. It is based on the Beal 
Estate Charges Act, 1864 (17 ft 18 Vic. C. 118). commonly known as Locke 
King's Act. 

The Legatee takes specific Bequest subject te Incumbrance : — Where a 
property, subject to a lien or an incumbranoe is specifically , bequeathed, the legatee 
takes tbs legaoy subjeot to such incumbrance, etc. It is not inoombent on tbs 
exeoutor to redeem suob incumbrances etc. out of the general assets of the testator, 
and to exonerate the legacy. Cf. Nelson v. Page, L«R. 7 Eq. 26 (28). 

Eaglisb Law : — Under the English law, the Look King’s Act applies only to 
real property and not to the personal estate of the teBtator ; therefore, under that 
law an executor is liable to redeem a speoifio legaoy of personal property out of tba 
general assets or the estate of the testator, Of. Ashburner v. Mcquire , 2 Bro. O.O. 
Ill ; Knight v. Davts , 3 My. & K. 868 ; Be Buller , (1894) 8 Cb. 260. But this sec- 
tion docs not reoogniBe any suoh distinction between realty and personalty and 
applies equally to both immoveable and moveable property. 

Pledge, Lieu, Incumbrance : — In an old English case it was held that a lien for 
unpaid purohase money was not Buoh a charge as would involve the question of 
redemption hy the executor; vtde Hood v. Hood, 26LJ.Cb.616. But this sec- 
tion specifically mentions the word ’lien," and thereby avoids the oontroveisy 
as to whether a lien for unpaid purchase money would fall within the meaning ci an 
inoumbrance. But vide the next section. A will devising immoveable pioperty 
stated that the father of the legatee had given a loan to the testator and directed 
the legatee to repay the same with interest and this was held to constitute a charge 
on the legacy, Oirish Chunder v. Anundmayi , 14 I. A. 187 : 16 Cal. 66 (P.G.). Eor 
unpaid oalls on shares, see Adams v, Fertck, 26 Beav. 884 ; Armstrong v. Bunent, 
20 Beav , 424. 

Contrary intention in the Wili ; — The principle of this section will not apply 
where the will shows that the testator intended otherwise; for instance, if there be 
a direction upon the executor to free the speoifio legaoy from inoumbranoe before 
payment, the burden of suoh incumbrance falls not on the legatee but upon tbe 
general assets of the testator, vide Stone v. Parker. 1 Dr. ft 8m. 222 ; Be Campbell 
(1898) 2 Ch. 206 ; Allen v. Allen , 80 Beav., 896 ; Hellish v. V allins, 2 John ft H. 
194 ; Bodhouss v. Mold. 36 L J. Ch,«7. A general direction in a will for payment 
of the testator'* debts is not sufficient to justify an inference of any inch contrary 
intention, vide sub-seo. (2) ; also Pembroke v. Friend, 1 John ft Hem. 182 ; so, no 
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saoh ooatrary intention U to be inferred where the direotlon is the will ii to pay 
th e testator's debts Q$n$ratiy and not any particular lies or incumbrance on the 
apeoifio legaoy, Woohtenoroft y Woolstenorcft, 9 DeG. F. & J* 847 ; Bowen T. 
Harrison , 31 Beav, 207. Where a part of the mortgaged property is specifially 
devised and tbe otber part remains with the residue of the testator’s estate, that is 
no indication of a contrary intention, Of. Sackvtlle y, Smith , L.B. 17 Lq. 168 ; fie 
Smith , S3 Cb. D. 195; Oihbons v. Eydtn, L.B, 7 Kq. 87) ; but the specifio legatee 
must contribute ratebly, Be Neumarch, L.B. 9 Cb. I). 12, 

Exception; — Land revenue or rent is not within the meaning of an incum* 
branoe as used in this section. For English oases on this point, see Coles v. Courtur, 
84 Gh, D. 136; Thompson v. Bidding, (1897) 1 Oh, 876 ; Tomhnson ▼. Tomlinson , 
(1898) 2 Ch. 232. Compare sec. 169, pest, 

168 . [Suo. 8. 155] Where anything is to be done to complete 
Completion of testator's the testator’s title to the thing bequeathed, it 
thea VtZ coTof * 8 to ^ 0lie aL tj,ie C08t ^ ie testatoi 'b estate. 

bit, eat.ito. 


Illustrations . 

(i) A, having contracted in general terms for tbe purchase of a piice of land 
at a certain price, bequeaths to B, and dies before be has paid tbe purchase- 
money . The purchase-money must be made good out of A's assets. 

(ii) A, having contracted for the purchase of a piece of land for a certain sum 
of money, one-half of which is to be paid down and the otber half secured by mort- 
gage of tbe land, bequeaths it to B, and dies before be has paid or secured any part 
of tbe purchase-money. One-half of tbe purchase-money must be paid out of 

A's assets. 

N. B.~ This seotion applies to Hinds etc. 

Testator's Title to the thing bequeathed should be completed at the cost of his 
Estate When anything has to be done to complete tbe testator’s title to tbe thing 
bequeathed, it is to be done at the cost of bis estate. Vide tbe illustrations. 
Thus, if the puroh&se money remains unpaid and if payment of such purchase 
money is necessary to complete the testator's title to the property, tbe legatee can 
oompel tbe executor to pay down the amount, Broome v. Month , 10 Vcs., 597 (6)5) ; 
Milner v. Mills, Moaely, 123 ; Whittaker v Whittaker , 4 Ero, 0 0. 30. Tbie section 
applies only if tbe title in question is capable of being completed. Bo, where tbe 
contract for purchase cannot be completed for some reason or other, and the 
executor is compelled to take refund of tbe portion of tbe puiobsee money 



6*#. 189] LIABILITIES IN BB8PEQT OF BEQUESTS ^ Bit 

tlraady paid down, tha legatee cannot claim the amount of aueh refund, Gran ▼. 
Smith, 1 A tk. 572, the reaaon being that nobody knows bow the tettator himself 
would have disposed of the amount of euoh refund, Cf. Curre v. Bcwyer, 5 Beav., 6 
(note). The principle of this section will apply to ealls in arrears in respect of 
shares in joint stoek companies at the testator's deatbi see Day v. Day, 1 Dr. A 6m. 
261; vide also seo. 170, port. 

Unpaid purchase money in case of Specific Legacies Under eeo. 64 of the T.P. 
Act, a sale may be complete even when the price is part-paid and part-promised. 
Nit at Chandra v. Srimati Champaklata, 29 Q.L.J. 260 ; Ocstho Behari v. Bohini , IS 
C.W.N. 692; Eashtdas v. Chaithru , 19 O.L.J. 239; Eamini Kumar v. Dutga 
Charan , 87 O.L J. 1^2. Whether a sale is complete or not is a question of inten- 
tion between the parties, v*de Hid When the sale is oomplete, the unpaid portion 
of the purchase money only oreates a lien in favour of the vendor, and eueh lien 
will fall on the shoulder of the legatee (under seo. 167). if the property agreed to Le 
purchased is specifically bequeathed. But where the oontract for sale stipulates 
that the sale will not be complete until the whole purchase money is paid (vide 
Nitai Chandra's and Kashtdai's oases, svpr a), the unpaid portion of the purchase 
money has to he paid out of the testator's estate as such payment is a condition 
precedent to the completion of the testator's title within the meaning of this 
section. 

169 . [Sue. S. 156] Where there is a bequest of any interest 

. iu immoveable property iu respect of which pay- 

immoveable property meilt 1 1] the "fttuie of land-revenue or m the 
lor which land-revenue nature of rent has to be made periodically, the 
periodically. payable estate of the testator shall (as between such estate 
and the legatee) make good such pay men tB or a 
proportion of them, as the case may be ) up to the day of his death. 


Illustration, 

A bequeaths to B a house, in respect of whiob 866 rupees are payable annually 
by way of rent. A pays his rent at the usual time, and dies 26 days after. A's 
estate will make, good 26 rupees in respect of the rent. 

N, S.— This section is applicable to Hindus eto, 

Apportionment of Rent etc Rent, land-revenue eto., payable in respect of 
the bequeathed estate, np to the testator's death, should be paid out of the estate, 
and those acoruing due after the testator's death should be paid by the legatee. Cf. 
Be Fitz Williams KMy t 10 Hare, 266. Cf. Maolaren v. Stainlcn, 3 Deg. F. AJ. 
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203 and seo. 2 q( the English Apportionment Act (88 and 84 Vie. 0. 85). For 
analogous principle in India, ride Satyendranath v. Nilkanla , 31 Cal i 888. 

170. [Suo. S. 157] In the absence of any direction in the 
will, where there is a specific pequest of stock in 
Exoneration of Bpeoifio a joint stock company, if any call or other pay- 
stock company. ment is due from the testator at the time oi his 

death in reBpect of the stock, such call or payment 
shall, as between the testator’s estate and the legatee, be borne by 
the estate ; but, if any call or other payment becomes due in respect 
of such stock after the testator's death, the same shall, as between 
the testator’s estate and the legatee, be borne by the legatee, if he 
accepts the bequest. 


Illustrations . 

(i) A bequeaths to B his shares in a certain railway. At A'e death there 
was due from him the sum of 100 rupeeB in respect of each Bhare, being the amount 
of a call which had been dnly made, and the sum of five rupeefi in respect of eaoh 
share, being the amount of interest which had accrued due in respect of the call. 
These payment! must be borne by A’s estate. [See Day v. Day, 1 Dr. k Sim. 261], 

(ii) A has agreed to take 60 shares in an intended joint stock company, and 
has contracted to pay up 100 rupees in respeot of eaoh share, which sum must be 
paid before his title to the shares can be completed. A bequeaths these shares to B. 
The estate of A must make good the payments which were necessary to complete 
A’e title. [See Armstrong ▼. Burnet, 20 Bom., 424]. 

(iii) A bequeaths to B bis shares in a certain railway. B accepts the legacy. 
After A's death, a call is made in respect of the shares. B must pay the call. [See 
Aiams r Fericlc , 26 Beav., 884]. 

(iv) A bequeaths to B his shares in a joint stock company, B acoepta the 
bequest. Afterwards the affairs of the company are wound up, and each share- 
holder is called upon for contribution. The amount of the oontribution must be 
borne by the legatee. 

(v) A is the owner of ten shares in a railway oompany. At a meeting held 
daring his lifetime a call is made of fifty rupees per share, payable by three instal- 
ments. A bequeathe bis shares to B, and dies between the day fixed for the 
payment of the firet and the day fixed for the payment of the second instalment, 
and without having paid tbs first instalment. A'e estate must pay the firet instil* 
meut, and B. if be aeoepti the legacy, must pay the remaining instalments. 
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N. B.~This faction is applicable id Hindus etc. 

Specific Bequest ef Shares:— Where shares in a joint stock company ate 
specifically bequeathed, unpaid calls, accruing due before the testator's death should 
be paid out of his estate, (on the principle laid down in sec. 168, supra ) ; and 
those falling due after the testator's death should be borne by the legatee if he 
accepts the bequett ; vide the illustrations and the cases cited theresgainet. 

Essential Requisites of the Section : — The shares should be specifically 
bequeathed, (ii) there should be no contrary direction in the will precluding the 
application of the section, (iii) The liability of the legatee (under this section) 
arises only if he accepts the bequest ; see Mafett v. Bates , 3 6m. & 6. 468, 


CHAPTER XVIII. 

Of Bequests of Things described in General terms, 

171 . [Hue. 8. 158] If there is a bequest of something des* 
Bequest of thing ori bed in general terms, the executor must 

described in gstie^! purchase for the legatee what may reasonably be 
considered to answer the description. 

Illustrations. 

(i) A bequeaths to B a pair of carriage-horses or a diamond ring. The 
exeoutor must provide the legatee with such articles if the state of the assets will 
allow it. 

(ii) A bequeaths to ft “mv pair of carriage-horses. 1 ' A had no carriage- 
horses at the time of his death. The legacy fails, [Bronsden v. Winter , Amb,, 67.] 

N. B . — This seobion is applicable to Hindus sto. 

Bequest ia General Terms: — If a ihtng is bequeathed in general terme, and 
the testator has no such thing at the time of hie death, the exeoutor is 
bound to purchase such thing for the legatee if the funds in hie band permit it. 
Vide the illustration and the oase tfaereagainst, To attraot the application of the 
section, the bequest must he in general terms, e g. a horse, a farm, a diamond ring 
or so forth. Of Javans v 7 y npp t 6 Mad., 92. The bequest of a sum of slock in 
pounds end its fractions, being the exact amount of the stock that the testator 
possesses at the date of his will is a general legacy unless there is something else 
on tiu faoe of the will to indicate that the testator intended it to be specific. Cf* 
sec, U4, supra ; Warwick v, Wiloccks, (1923) 2 Ch. 827. 
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CHAPTER XIX. 

Of Bequests of the .Interest or Produce of a Fund. 

172. [Suo. S. 159] Where the interest or produce of a fund 
is bequeathed to any person, and the will affords 
SiMoHund. r# “ or no indication of an intention that the enjoyment 
of the bequest should be of limited duration, the 
principal, as well as the interest, shall belong to the legatee. 

Illustrations, 

(i) A bequeaths to B the Interest of his 5 per cent, promissory notes of 
the Central Government. There is no other olauee in the will affecting those 
securities, B is entitled to A’s 5 per oent. promissory notes of the Central 
Government. 

(ii) A bequeaths the interest of his 6£ per oent. promissory notes of tbs 
Central Government to B for his life, and after bis death to C. B is entitled to tbs 
interest of the notes during his life, and 0 is entitled to the notes upon B’a death. 
[See Oravenoj v. Watkins, LR. 6 CP. 600]. 

(iii) A bequeaths to B the rents of his lands at X. B ia entitled to the lands, 

N, B — This seotion is applies to Hindus eto. The prinoiple of this seotion 
is similar to that of sec. 28 of the English Wills Act (I Vie 0.26) tmder which a 
devise of rents and profits carries an absolute estate. Cf. Mannose v. Qieener , LB. 
14 Eq. 456 ; Shookmoy v. Monohari, 7 Cal. 269 (on appeal, 12 I.A. 108 : 11 Cal. 
694), io which it was held that a gift of a share of rents and profits was equivalent 
to a gift of a share in the eorpue. 

Bequest of Interest or Produce: — Under this seotion, a gift of interest or 
produce of a fund is equivalent to a gift of both the prlnoiral and tbs interest of 
snob fund, if there be oo limitation to the duration of enjoyment, Elton v. 
Shephard , 1 Bro. C,C. 682. A gift of the produce of a fund implies a gift of such 
produce in perpetuity, and consequently a gift of the fund Mandukin* v, 

Arnnbala> 8 0.L.J. 516. A gift of produoe of a fund will imply a gift of its corpus 
only if there be "no limitation as to its continuance. 1 ' fide notes and esses under 
the headingt “Intention that enoyment should be of limited duration 41 ' irtjro ; 
also Kerr v, Middlesex HospttaU 2 I)eG. kl. & G. 576 ; Bent v. Cullen, L B. 6 Ch. 
285 ; Oommi 7. M\dhowin % 17 Bom , 600. A gift of produce and interest with, 
out any provision for the remainder, impliea • gift of both corpus and income, 
Viihtam v. Qangaram t A.l.B. 1996 Sind. 286 "ICO LO. €94. 
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Produo* of immovoablo property Tbongh this ttotfon spook. only of tho 
interest or the produoe of a fund, it also applies to immoveable property, vide 
iilus. (iii) ; also Eemangini Dasi y . Nobin Chandra , 8 0*1. 788 : 11 O.L.B. 870 ; 
Mandakini v. Arunbala, S O.L.J, 616 *619). Booh is the law also in 'England 
(1 Tie. 0. 26, 4eo. 28), where it has been held that a devise of the rents and profit* of 
land is equivalent to devise of the land itself, Mannox v. Greenet, supra ; 
Shookmoys ease, supra. Ho, it has been held that a gift of inoome without more 
is a gift of the oorpue tbongh the gift is to the separate use or through the medium 
of trust, Administrator* General v. Hughes, 40 Cal., 192: 21 1,0.188* Vide also 
Ashutosh v. Doorga Char an , 6 I.A. 182 : 6 Oal., 488. Sonataun Bysack v. JuQgut 
Soondree , 8 M. I.A. 66 ; Akhil Chandra v. Bebati Raman , 14 C.L.J. 618. 

Intention that enjoyment should be of limited Duration The principle of this 
section will not apply if the will indicates an attention (of the testator) that the 
bequest should be enjoyed for a limited period, Vullubdas v. Thucker Qordhanda$ t 
14 Bom., 860. A direction that the rente and profits of the bequeathed property 
are to be enjoyed by G, till G’a sod attains tbe age of 21, Bubjeot to an obligation to 
render accounts to such son when be attains tbe specified age, is an indication that 
the enjoyment of the bequest should be of limited duration, Anandrao Vinayak v. 
Administrator -General, 20 Bom. 460. Similarly, a direction restricting tbe power 
of alienation will be suoh an indication, Siva Bnuv. Vitla Bhatta, 21 Mud. 426. 
For other oiroumatances indicating a similar intention see Damodardas Tapidas y . 
Dayabhii , 21 Bom., 1 ; Kursandas v. Ladhavahu, 12 Bom., 186; Sarada Sundari 
v. Kisto Jiban, 6C.W.N. 300; as to what will be an indication of an unlimited 
period and consequently a gift of the ourpus, see Administrator -General v Money, 16 
Mad,, 448 (467). A power of appointing the inoome of a fund fur indefinite period 
takes tbe case out of this limitation and the principle of the seotion will apply. Cf. 
L'Hermintsr, (1894) 1 Oh,, 676. As to what intention will be indicated by tbe use 
of words of inheritance in other parts oi the will, see Wisdsn v. Wisden, 2 8m. & 
Gift, 896. Of. Walkins v. Weston , 32 Beav., 288 ; Davidson v. Kimpton, 18 Cb, D. 
213 ; as to whether a bequest of income for "support'* or “maintenance'* will 
indicate an intention of limited enjoyment, see Bhoobun Mohmi v. Eurnsh 
Chunder , 6 f, A. 138; 4 Oal, 28; Jogestvar v. Ram Chand , 28 l.A. 37 : 23 Cal,, 
670. A condition as to good character of the legatee does not indicate that 
enjoyment was to be of a limited duration, Mannulal v. Lachman Das , 1932 A-L.J. 
664“ A.I.R, 1932 All. 476. 
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THIS INDIAN SUCCESSION ACT 
CHAPTER XX. 

Of Bequests of Annuities. 


[Bh. ITS 


173. [Sue. 8. 160] Where an annuity is created by will, 
the legatee is entitled to receive it for his life 
onlj', unless a contrary intention appears by the 
will, notwithstavdig that the annuity is directed 
to be paid out of the property generally, or that 
a sum of money is bequeathed to be invested in the purchase 
of it. 


Annuity created by will 
payable for life only 
unless bontrary inten- 
tion appears by will. 


Illustrations. 

(i) A bequeaths to B 500 rupees a year. B is entitled during his life to 
reoeive the annual sum of 500 rupees. 

(ii) A bequeaths to B the sum of 500 rupees monthly. B t* entitled during 
his life to receive the sum of 500 rupeeb every month. 

(iii) A bequeaths an annuity of 500 rupees to B for life, and on l/s death to C. 
B is entitled to an annuity of 500 rupees during his life. C, if he survives B, is 
entitled to an annuity of 500 rupees from B's death until his own death. 

N B.— This section applies to Hindus etc. 

What is Annuity: — It ordinarily means a periodical pajment of a aum 
of money made annually or at more frequent intervals for a certain length of 
time. Of oourae, an annuity may be given in perpetuity, vid s under the heading 
“Perpetual Annuity,” tnfra ; Jarman, 6th Ed. p. 1186. Under the English law, it 
ia looked upon aa personal property, see Bail of Staff did v, Bucldey, 2 Vea. ben. 
170; though when it ia charged on land, it may be regarded as real property. Cf. 
Bajat Kamtni v. Satyantranjan , 28 CJ.W.N. 824«63 1,0. 687. But the present 
Judicial opinion about it is that it is simply a chose-in-aotion even though obarged 
on Immoveable property, Satindra Nathv Jatindranath, 62 I. A. 265»S9 C.W.N. 
1191, P.O. In this country, the legal position of an annuity should he decided with 
reference to this section and not the English rules, Madhusudhan Bagchi v, 
Hriihikesh Sanyal , 1. L. B. (1944) All. 209-1944 A.L J. 129-A.J.R, 1944 All. 
120*214 1.0,66. An annuity oreated by will ia a legacy ; vide Heath v. Weston, 
8 DeG. M. A G. 601 ; Sibley v. Perry , 7 Ves., 622. Although sec. 97 of the Aot 
does not occur in this Chapter XX on the question of bequests of annuities* still 
the wordings of the section are wide enough to cover the cases of annuities end 
periodica) payments, Seth Sam v, Fsla Hati , 51 O.W.N. 840. Where a will 
provided for the payment of an annuity to the first annuitant and to hie sens, 
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trandeons, and to on in dm order of succession out of the rent s and profit* of 
certain propertlee ; held, there was a perpetual annuity which constituted a charge 
upon the property in question, Scbha Santa ▼. Kariman Halvai , 60 1. C, 760 (Cal.). 
Qt. Qunamoniw, Debiproeannat 98 C.WJN. 1 088 ; Jbftndra Mohan v. Ghanashyam , 
36C.LJ. 428. An allowance granted under a will may attach ae a charge to the 
general estate, notwithstanding the fact that the testator himself ie silent on the 
matter, Upendra Nath v.Durlav Chandra , A.lK. 1941 Cal. 117-194 1.0. 188i 
An annuity is not perse a right to future maintenance 
and saleable atfcwshable within the meaning of sec, 6 (dd) of the T. P. Act and there- 
fore may be attached and sold under eeo. 60 of the C.P. Code, 
Qopal Lai Seal v. F /. Marsden, 10 CAV.N. 1109 ; Sundar Bibi v. Raj Indar , 48 
All. <U7 - A.I R 1921 All 120-63 I.C. 161. Bee also Raja of Ramnad v. 
Suhranifintam Chettiar . 62 Mad. 466-A.I.R. 1928 Mad. 1201 — 116 J.O 827. An 
annuity may, however, under the terms of the devise, be for maintenance snd then 
fall within the scope of sec 6 (dd) of the T. P. Act. [Anirudha Mitra v, Official 
Receiver, I.L.R. (1942) 1 Cal, 497-74 O.L J. 628). It may be pointed cut that the 
oate of Rajat Kamini, supra (23 O.W.N. 8241 which makes right to maintenance 
charged on property an interest in property and alienable aa euoh now standi 
superseded by sec. 6 (dd) of the T. P Act. Read the notes in author's Transfer of 
Property Aot under sec 6 (dd). 


Annuity by will Is ordinarily for life This seotion lays down that where 
an annuity it created by will, it ie to be Tor life only unless a contrary intention ia 
shown. Vide notea under the heading “Contrary intention”, infra ; also Gcpal 
Kruhna v. Hamnett h, 6 Bom. L h. 729. Therefore, it hae been held that an 
annuity given simphcUer is for life only, Yates v. Madtn . 6 Mae A G 632. Of. 
Potter i. Baker, 18 Beav. 873 ; Blewitt v. Roberts, ] (Jr. A Ph, 274 (260). An 
annuity given for education or maintenance ie necessarily for life, as being 
incapable of enduring beyond the lifetime of the annuitant, TFi^tw* v. Jodttll . L.R. 
13 Oh. D. 664; Re Ord, 12 Ch. D. 22 ; compare Narayani Dasi v. Admvtisti atot • 
General, 2l0al. 683; YaUs *. Wyatt, (1901) 2 Cb. 438. Under tbie seotion 
annuity will be for life even whan it ia directed to be paid out of the testator e 
property generally or of a particular property purchased for the purpose. Cf. 
Banks v. Bratthwatte , 32 L.J. Cb. 86. 


Perpetual Annuity Where the termi of the annuity are inconsistent with a 
mere iife-interesc it is perpetual, Mansergh v. Campbell , 8 DeG. &J. 28S (287); 
where there is dear indication In the will that the testator intended the annuity to 
be perpetual, the principle of this seotion will not apply. Vide notes ur.der the 
last heading, aa well as under the heading "Contrary Intention/ 1 infra. Such 
intention can he indicated in various ways, see Panchu Qopal v. Kalidae, 24 C.W.N, 
692 *“64 1. 0. 140. Where an annuity ie given to a person putra peutradi krai we. 
it may be add that a contrary intention has been expressed within the meaning of 
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CHAPTER XX. 

Of Bequests of Annuities. 

173. [Sue. 8. 160] Where an annuity is created by will, 
Annnifv nvaatAii k •„ the legatee is entitled to receive it for his life 
payable for life only only, unless a contrary intention appears by tbe 
w°n appear, by^wiii* 6 ” w *"’ w t w Mhttandig ^*af t ^’ e annuity is directed 
to be paid out of the property generally, or that 
a sum of money is bequeathed to be invested in the purchase 
of it. 


Illustrations. 

(i) A bequeaths to B 500 rupees a year. B is entitled during his life to 
receive the annual sum of 500 rupees. 

(ii) A bequeaths to B the sum of 500 rupees monthly. B t* entitled during 
his life to receive the sum of 600 rupees every mouth. 

(iii) A bequeaths an annuity of 600 rupees to B for life, and on 1/s death to 0. 
B is entitled to an annuity of 600 rupees during his life. C, if be survives B, ie 
entitled to an annuity of 600 rupees from B's death until his own death. 

N B. — This seotion applies to Hindus etc, 

What is Annuity : — It ordinarily meant a periodical payment of a sum 
of money made annually or at more frequent intervals for a certain length of 
time. Of course, an annuity may be given in perpetuity, vide under the beading 
“Perpetual Annuity," infra ; Jarman, 6th hid. p. 1136. Under the English law, it 
is looked upon as personal property, see Eai l of Siatfoid v, Bnclley, 2 Vet. ben. 
170; though when it it charged on land, it may be regarded as real property. Cf. 
Rajat Kaminiv. Satyaniranjan , 23 O.W.N. 824-63 1,0. 687. But the prtaent 
Judicial opinion about it is that it is simply a obose*in-action even though obarged 
on Immoveable property, Satindra Nathv Jatindramth, 62 J.A. 266-89 CJ.W.N, 
1191, P.0. In this eountry, the legal position of an annuity should he decided with 
reftrtnoe to this seotion and not the English rules, Madhusudhan Bagchi v. 
Hrishikesh Sanya I. I. L. B. (1944) All. ‘209 — 1944 A.L.J. 129-A.l.R. 1944 All. 
120-214 I. 0. 66. An annuity created by will is a legacy ; ride Eeath v. Weston, 
3 DeG. M. & Q. 601 ; Sibley v. Perry , 7 Ves., 622. Although sec. 97 of the Aot 
does not occur in this Chapter XX on the question of bequests of annuities, still 
the wordings of the section are wide enough to cover the oases of annuities and 
periodical payments, Seth Sam v. Fela Han, 61 O.W.N. 340. Where a will 
provided for the payment of an annuity to the first annuitant and to his sens, 
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grandsons, and lo on in duo order of atieeeseion out oltba rent* and profits of 
certain properties ; held , there was a perpetual annuity wbioh constituted a charge 
upon the property in question, Sobha Santa v. Eariman Ealvai , 60 1. 0. 760 (Cal.)* 
Of. Gfwwamom v. Debiproeanna, 98 C.W.N. 1088; Jotindra Mohan** Ghanaehyam i 
96C.LJ. 428. An allowance granted under a will may attach aa a charge to the 
general estate, notwitbetanding the fact that the testator himself ia silent on the 
matter, Upertira Nath v . Durlav Chandra , A. Lit. 1941 Cal. 117-194 1.0.188* 
An annuity ia not per se a right to fnture maintenance 
and wlfitblc aUaehaWe within the meaning of see, 6 (dd) of the T. P. Act and there- 
fore may be attached and sold under eeo. 60 of the C.P. Code, 
Oopal Lai Seal v F /. Mareden, 10 C W.N. 1102 ; Sitndar Bibi v. Raj Indar , 48 
AU. HIT- A. I R 1921 All 120-63 I C. 181. See also Raja of Ramnad r. 
Suhra'mmam Ghettiar . 62 Mad. 466-A.I.K. 1228 Mad, 1201 —116 J.C 827. An 
annuity may, however, under the terms of the devise, ba for maintenance and then 
fall within the scope of sec 6 (dd) of the T. P. Act. [ Anirudha Mttra v. Official 

Receiver, T.L.K. (1942) I Oal. 427-74 0.L J. 628]. It may be pointed cut that the 
oaae of Rajat Kamini, supra (23 CJ.W.N. 824) which makes right to maintenance 
charged on property an iutereat in property and alienable aa auoh now stands 
superseded by sec. 6 (dd) of the T. P Act. Bead the notes in author's Transfer of 
Property Aot under sec 6 (dd). 


Annuity by will is ordinarily for life This section lays down that where 
an annuity is oreated by will, it is to be for life only unless a contrary intention is 
shown. Vide notes under the heading “Contrary intention”, infra ; also Go%al 
Kruhna v. Ramnath, 6 Bom. L B. 7^9. Therefore, it has been held that an 
annuity given simpliciter is for life only, Yates v. Maden, 6 Mee AG 682. Of. 
Potter v. Baker , 18 Beav. 873 ; Blewitt v. Roberts , J Or. A Lb, 274 (260) An 
annuity given for education or maintenance is necessarily for life, as being 
iuoapable of enduring beyond the lifetime of the annuitant, Wilkins v. Jodull, L.B* 
13Cb.D 664; Rc Ord, 12 Ch. D. 22 ; compare Narayant Da st v. Administrate * 
General , 21 Oai, 683; Yates v. Wyatt , (1901) 2 Cb, 488. Under this asoiiou 
annuity will be for life even when it ia directed to be paid out of tbs testator a 
property generally or of a particular property purchased for the purpose. Cf. 
Banks v. Braithwaite , 82 L. J. Ch. 86. 


Perpetual Annuity Where the terms of the annuity are inconsistent with a 
mere life-in teres c it is perpetual, Mansergh v. Campbell , 8 DcG. A J. 288 (287); 
where there is clear indication in the will that the testator intended the annuity to 
be perpetual, the principle of this section will not apply. Vide cotes under the 
last heading, as well aa under the heading “Contrary Intention, M tnfra. Buch 
intention can be indicated in various ways, see Pancku Gopal v. Kalidas, 24 C.W.N* 
692-64 1.0.140. Where an annuity ia given to a person putra poutradi home. 
it may be said that a contrary intention has been expressed within the meaning of 
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ib* notion, Saroda Prosed r.JPsbendranatk, 21 Pat. L.T. 87-A.IB. 1940 J>at. 967 
-186 LG. 17*1, Ci Jag adish Ohandra v, Rai Pads Dfcni, A.I.R. 1941 ; Pat* 468* 
1961.0,66. The use of the words jMra pottirndt Zrams, doe* not imply * gifi 
ovtr to the tons and grandsons within the meaning of JIlus (iv) of boo. 106, 
therefore, by tbs death of tbs annuitant within tbs testator's life-time, a question 
of lapsing under eeo. 106 may possibly arise, see Saroda Pic sad v. Debtndra Hath, 
supra ; (as cited at p. 210, ants). 

Capitalisation of the value of Annuity Bee R» Boston , 3 Cal. 736, vids 
under sto. lib, post. 

Contrary intention The principle of this section does not apply wben a 
contrary intention appears by the will, Raj Lakhi v. Sarola Sun dart , 16 I.O. 808 
(Cal); thus, an annuity to sons, grandsons and so on in dus order of suooession 
wis held to be a perpetual annuity, Sobha Kanta v, Rariman, 60 1.0. 760 (Cal,). 
Under the English law, where the corpus of a fund is set apart for payment of 
annuity out of the inoome thereof, that may be an indication that tbe annuity 
was intended to be perpetual, Jbid Cf. also Rawlings v. Jennings, 13 Ves , 39 ; 
Stretch y. Watktns, 1 Madd , 268 ; Pnnchngopal v. Kaltda* , 24 OW N. 692 to 64 
I C. L40, As to how far tbe segregation of a particular pro] arty will raise an 
inference of the perpetual character of tbe annuity under this Beetle n, in view of 

tbe last few words, viz,, "notwithstanding that purchase of it,' 1 will be a 

question of considerable nicety. Of. Panchugopal's ease, ««pr<a, but even if such 
segregation rendeis the annuity perpetual, the property must be set apart for ever 
for payment of the annuity. The mere fact that the annuity is charged on tLe 
revenue of the property, will not give it a peipetual character, Gopal Jinshva v. 
Ramnath, 6 Bom., L.R, 729. C f. Barden v. Geaghen, L.R. 1 Fq. 246 ; Sullivan v. 
Galbraith, L.R. 4 Eq. 682. The perpetual character of the annuity can be inferred 
also from tbe faot that the operation of tbe annuity was extended hei ond tbe life 
time of tbe first taker, Cf. Potter v. Baker, 18 Beav 313: Stohsv. Beivn , 12 Cl. & 
F, 1CI ; Manser git v. Campbell , 3 DeG. A J. 283 ; Robinson v. Hunt, 4 Beav., 460 ; 
Hick* v. Ross, L.R. 14 Eq. 141 ; Qorden v. Meagher, L.K. 1 Eq 246. The section 
does not require that suoh contrary intention should be indicated by express words. 
It is sufficient if the contrary intention appears sufficiently from the language of 
the will read as a whole, Niladrinath v. Sarojnath , 62 1.0. 681 (Cal.). Vide also 
Panehugopal v. Kalidas , supra. But see Lett v. Randall , 2 DeG. F. & J. 892. 

Suit for Annuity A suit lor arrears of annuity assented to by tbe executor 
of the will is oognisable by tbe Presidency Small Cause Court. Such a suit is not 
one for enforcing a trust, Dossibai v. Coorerbai , 82 Bom , 676, 


Amendment of the Section .-—There is a verbal change in tbe section, the 
W >rds "notwithstanding that" being tuUlituted for tbe old words, "and ibis rule 
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•kill not fas T&ried by Iks droamtUoas (fast." 


174. {Suo. 8, 161] Where the will directs that an annuity 
ehall be provided for any person out of the pro- 
ceeds of property, or out of property generally, or 
where money is bequeathed to be invested in the 
purchase of any annuity for any person, on the 
testator’s death the legacy vests in interest in the 
legatee, and he is entitled at his option to have an 
annuity purchased for him or to receive the 


Period ol vesting 
where will diroots that 
annuity bo provided 
out of proeeodo of pro- 
porfcy, or out of property 
generally, or where 
money bequeathed to 
bs invested in purchase 
of annuity. 


money appropriated for that purpose by the will. 


Illustration*. 

(i) A by hie will directs that his executors shall, out of his property^ 
purchase an annuity of 1,000 rupees for B. B Is entitled at his option to have an 
annuity of 1.000 rupees for his life purchased for him, or to receive such a turn ae 
will be sufficient for the purobaee of suob an annuity. [Bee Palmer v. Oraw/ord, 8 
Bwanst, 417 (488)]. 

(ii) A bequeaths a fund to B for his life, and directs that after B’s deaths it 
ehall be laid out in the purohase of an annuity for C. B and 0 survive the testator. 
O dies in B’s lifetime. On B’s death the fund belongs to the representative of O* 
(See Bayley v. Bishop , 9 Ves. 8 ; Day v. Day, 1 Drew, 669J. 

N . B — This seotion applies to Hindus etc. 

Vesting of Interest in Annuity : — Where the will directs that an annuity 
ehall be provided (a) out of the proceeds of property, or (b) out 6f property 
generally, or (e) that money bequeathed be invested in purobaee of annuity, the 
legaoy will vest in interest in the legatee on the testators death. The effect of 
this rule is that where the amount of the legaoy ie directed to be invested in the 
purchase of an annuity and the legatee dies before it is so invested or even before 
the fund it available (e.g. when it is lubjeot to a prior life interest), his representa- 
tives take his suob vested interest, vide Bayley v. Bishop, supra ; Day v. Day , supra 
and the illustrations. Cf. also J Kerr v. Middlesex Hospital , 2 De M. & O. 584. 
Re Robbins , (1906) 2 Oh, 648 ; (1907) 2 Oh., 8 ; Seth Ram v. Fela Hard , 51 C.W.N, 
840. But compare Pomr v. Haynt , L.R, 8 Eq* 262, dissenting from Doy v. Day, 
supra As to whether the direction that the annuity be provided out of the 
prooeeda of the property, will make the annuity perpetual or not, vide notes end 
osses at p. 824, supra. For questions of income tax or super tax in relation to the 
question of annuity, see Re Bates : Selmes v. Bates, (1926) 1 Cb, 167 ; 94 
Ii. J. Oh. 190, 
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Rule in the Section is rigid : — It should be noticed that the lection doei not 
contain the usual phrase of this Act, namely, "unites a contrary intention appear! 
by the will*' ; this makes the rpie of the notion very rigid and the Court jeaJouely 
gives effect to it. Bo it has been held that even an express direction that the value 
of the annuity ie not to be paid to the legatee ie inoperative, JS# MabbtU, (1891) 
1 Oh. 707. Vide aleo Stokes*. Cheek, 29 L.J. Oh., 292 where Komilly M.Lt* tbue 
give hit reason for awarding the fund itself to the annuitant “it is a useless form 
to direct a purchase if the annuity is to be sold again,’* Ci Ford v. Bailey, 17 
Bsav., 903. 

Right of Election : — Tbs section gives ths legates an OPTION either (1) to 
take the sum or (2) to have it laid out in an annuity, see Palmer v. Crawford, supra . 
Of. Be Brown's Will, 27 Beav., 924. We have already seen under seo. 138, ants, 
that a legatee is entitled to take the bequeathed fund notwithstanding any direction 
in the will restricting the mode of enjoyment by him ; and, a direction for invest* 
ment by him ; and, a direction for iovesimenfc in the purohese of sn annuity is 
nothing but a reefcriotion on the mode of enjoyment. So the rule of this section 
necessarily follows from the said sec. 188. Vide also Pitman v [Jail arrow, (189l) 
1 Oh, 707 ; Ashton v. Rofs t (1 { J00) 1 Ch 182. 


Annuity subject to condition The principle of this section will not apply, 
and the fund itself will not be paid to the legatee, if his interest is out short by 
reason of nonfulfilment of any conditional limitation imposed upon tbe gift, see 
Hatton v. May, 8 Oh. D. 148. In the case of an annuity subject to a oonditico, if 
the fulfilment of tbe condition is not personal with the legatee, it can be 
fulfilled by the legatee’s executor, Rt Goodwin : Jins! ie v. Gtodtoin , (1924) 
2 Ch , 28. 

Commencement of Annuity : — When no time is fixed for its commencement, an 
annuity will oomroenoe from the testator’s death, and the first payment will be 
made at the expiration of a year next after that event, see. 988, infra ; Gilson v, 
Bott, 7 Ves.. 967 ; Fearns v. Young, 9 Ves., 653 ; As to tbe position where tbe will 
directs that the right to draw annuity will commenes on the completion of ths 
21st year of the legatee, see Richard v. Giuseppe, A.I.B. 1937 P.C. 801 *170 LC, 
787 (P.O.), Where the annuity is directed to be paid quarterly or monthly, the first 
payment shall be due at the end of tbe first quarter or first month (as tbe csss msy 
be) after the testator s death, though its actual payment may be differed for a year, 
sec. 839, infra ; also Storer v. Prestage, 8 Maid, 167 ; Houghton v. Houghton , 
1 8. A Btn 390 As to dates of succesaive payments, vide see. 840, post . Where 
ths will provides for payment of annuity after tbs dsath of a tenant f or life, 
tbe annuity gets accelerated upon disclaimer by tbe life-tenant, Midland 
Bank v. Morrison, (1948) 1 Ch 800. 
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175. [Suo. S. 162] Where an annuity is bequeathed, but the 

Abatement oi annuity. aB8fltB of the te8tator are not sufficient to pay 
all the legacies given by the will, the annuity shall 
abate in tbe same proportion as the other pecuniary legacies given 
by the will. 

& B , — This Motion it applicable to Hindu* eto. 

Abatement of Annuity : — When tbe aasets left by the testator ore insufficient 
to pay all the legaoies, the annuities abate proportionately or port poem, with 
the other pecuniary legaoies. vide Hume v Edward ». S Atk. 693 ; Innts y. litlehelle, 
2 Phill. Oh. 0. 846 ; Lewin v. Ltwin, 2 Vee. him. 417 ; Miller t. Euddlestone, 8 
Mao. & G. 613 ; Be Twits : Barclays Bank Ltd. v. PraU d Oo. (1941) 1 All hi B. 98 
(Oh. D.). This is so. because the annuities are nothing but legacies, and the ennuis 
tants are in no better position than tbe legatees, Btbley v. Perry. 7 Yes., 682. 
In working out abatement, the annuities should be first valued, Wronghton v. 
Colquhoun, 1 De G. & Bm. 367 ; Long v. Hughes, 1 De G. & Bm. 864. For abate* 
ment of general legaoies, see seo. 327 post . 

Valuation or capitalisation of Annuity As to bow an annuity is valued of 
capitalised, see Be Button, 3 Cal., 786; Todd v . Cetlby , 27 Beav.. 868 ; Fo/rt v. 
Smith. L.B. 8Eq. 688, When valuation of annuity is necessary, it should be 
rnada at the date of the order, and where annuities are bequeathed free of 
Annuity free of Income income-tax. the date of income-tax prevailing on the 
date of the order hae to be taken into account, Be Twm : 
Barclays Bank Ltd. v. Pratt d Oo., (1941) 1 All E. B- 93 (Ch. D). An annuity 
given free of all deductions under a will is not given free of income-tax, Hooper 
Philips v. Steel, (1944) 1 All E.B. 227 -(1944) 1 Cb. 171. 

Priority : This seotion does not say anything about any olaim of priority in 
rsspaot of any annuity, though under seo. 176, post, an annuity has a priority 
over a reaiduary gift. Where however a priority is olaimed by an annuitant, tbe 
onus ii on bim to establish by olear proof that suoh priority wae intended by the 
testator, Miller v. Huddlestone, supra. 

Payment and apportionment of Annuities .—Vide notes under eeca, 888.840, 
post. For the mode of investment of fund to provide tor annuities, vide 
■so. 843, post. 

116. [Sue. S. 162] Where there is a gift of an annuity and a 
Where gift of annuity residuary gift, the whole of the annuity is to be 
and residuary gift, satisfied before any part of tbe residue iB paid to 

BrsfsftUsasa.^ t0 bs t,ie ra9iduai 'y legatee, and, if necessary, tbe capital 
of the testator's estate shall he' applied for that 


purpose. 
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N, B . — This Motion ia applioabla to Hindua a to. 

Priority of Annuity ovar Residuary Gift •— In the matter of payment, an 
aonnity has preoedenoe over a rttiduary legacy, and the necessary oonseqnecce 
is that where the testator's assets are iuauffiolent the loss falls on the residuary 
legatee, Oroly v. Weld, 3 De G. M A G. 993, This follows from the very legal 
position of the residuary legatee who takes only the surplus or residue, if any, see. 
102, supra ; vide the notes at pp, 202-203, ante ; also Cioly's oase, supra ; Percy v. 
Percy, 85 Bear., 290 ; Anderson v. Anderson, 33 Beav., 293 ; Baker r. Farmer, 3 Ch. 
037 ; Be Poolal's Estate, 2 Ch. D„ 628. 

Capital or Corpus of the property may be applied in payment of Annuity : — 
If the ineome of the testator's estate is insufficient for payment, of the annuity, 
even the corpus of the estate oan be applied for the put pose, Be Eowarth, 
Howarth v. McKinnon, (1S02) 2 Ch. 19 (C. A ). As to when the annuitant’s right 
will be limited to tbs segregated fond, read Bichaid v. Giusepie, A.I.U. 1987 P.C. 
801-170 I.O. 787 (P.C.). 


CHAPTER XXI. 

Of Legacies to Creditors and Portioners. 

177 . [Sue. 8. 164] Where a debtor bequeaths a legacy to 
Creditor prima facie his creditor, and it does not appear from the 
entitled to legacy »s will that the legacy is meant as a satisfaction 
well as debt. 0 f ^ ^ebt, the creditor shall be entitled to the 

legacy as well as to the amount of the debt. 

N. B — This Motion ia applicable to Hindus eto. The general principle of 
this eeotion applies even to wills not governed by the Act, Namberumal Ghetti v. 
Veeraptrumal . Pillai, 69 M.L.J. 696-1981 MW.N. 224-89 L.W. 768-A.I.R. 
X930 Mad. 966-128 I.C. 689. 

Effect 6f the Section: — The effect of the section is to abolish in India 
the Doobrine of Satisfaction applied in England with respect to certain legacies in 
favour of the testator’s creditor, Tlancnally v. Pcpatlal , 87 Bom. 211:14 Bom. 
L. R. 782 : 17 I. O. 17 ; Him Piari v. Brtjrani , 1969 A. L. J. 629- A. I. R 1969 
All. 609. 

English Lav: — The established rule of the English Courts of equity is that 
where a debtor bequeAtbs to his creditor a legacy equal to or exceeding the amount 
of his debt, it is presumed, in the absence of any intimation of a contrary intention* 
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tbe legacy was meant at a eatiefactisn of the testator's debt, William* on 
B&ecutors, 10 Bd. 1041 ; but where tbe amouut of the legacy it lest than that of 
the debt, it ia taken at a part payment or part satisfaction, This rale it not now 
maeh in favour even with the English Judges. and they readily depart from it and 
make an exception on the slightest pretext of a distinguishing feature or fact. Of* 
Si Sattenberry (1006) 1 Ob. 667 ; Thomas v, Burnet, 2 P. Wma. 848 ; Thynne v. 
Qhiyall, 2 ELL.O. 154 ; NiohotU v. Judsoti, 2 Aik. 800 ; Jeffries v. Michels, 20 
Beav,, 16 ; Clark v. Sewell , 8 Atk. 96 ; Calham v, Smith , 64 L.J. Cb. 826 ; Carr v. 
Estabrooke, 3 Ves. 661. 

Reason of the Departure from the English Rule : — The Law Commieiioners 
have themselves thus given the reason : "We have departed from the English law 
where its provisions appeared to us to be objectionable in themselves, or especially 
inapplicable to India. Above all things we have aimed at giving effect to tbe plain 
meaning of tbe words of the testator, without endeavouring to do or say for him 
that wbioh be has not done or said for himself, We have accordingly discarded 
tbe rules by which the English Courts are compelled to presume, in tbe absenoe of 
any intimation to tbe contrary, that where a debtor bequeaths to bia creditor a 
legaoy equal to or exceeding the amount of bis debt, the legaoy is meant by tbe 
teetator te be a satisfaction of the debt ; that where a parent, who it under a legal 
obligation io provide a portion for his child, fails to do so, and afterward bequeathe 
a legaoy to the child tbe legaoy is meant to be a satisfaction for fulfilment of tbe 
obligation (seo. 178). We have in like manner discarded tbe rule of English law 
that where a father bequeatba a legaoy to a child and afterwards advanoes a portion 
for that child, he thereby adeefns the legaoy (seo. 179), vide Gazette of India , 
July 1st, 1864, p. 64. 

Creditor Prima facie entitled to Legacy as well as Debt :—A bequest to tbe 
testator's creditor prima facte entitles him to get both tbe legacy and the debt end 
no presumption of satisfaction is to be raised in this country as is done in Englsrd, 
vide supra. Thus a Khoja Mahomedan who was indebted to bis brother to tbe 
extent of He. 9,000, bequeathed to him an equal amount saying "to my brother 1 
give Rs, 9,000 as bakshish and it was held that the brother was entitled to both 
tbe sums, nationally v. Popailal , i>7 Bom. 211 ; 14 Bom. L.R. 782 : 17 I.C. 17. 
Tbe principle of this section applies only in the absence of an intimation in the 
will that the legacy is meant as a satisfaction of the debt. Bo, it baa been said that 
where a teetator baa left no uncertainty as to tbe person to be benefited and tbe 
property conferred, the Courts are preolnded by this section from going outside the 
aolual words used by tbe testator. Pestonji v, Framji , 12 Bom. LB 868: 8 l.C. 
180; Bam Pear i v. Brijram. 1969 A.L.J, 629- A.l R. 1969 All. 609. Bead also 
the Law Commissioners* Report quoted above. 

Meant as a Satisfaction This section will not apply where the testator 
intends to satisfy tbe debt by means of the legacy, vide notes, supra As to what is 
42 
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latiifaction, vide Story , £ 4 . Juritprudenoe. § 1099 ; Be Earlock, {1898) 1 Ob. M6. 

178. [Suo. 8. 165] Where a parent, who is under obligation 
Child prima /mu »n. by oontraot to provide a portion for a child, 
titiad to legacy as woii fails to do so, and afterwards bequeaths a legacy 
»« portion. t 0 tfy child, and does not intimate by hie will, 

that the legacy is meant as a satisfaction of the portion, the 
child shall be entitled to receive the legacy as well as the 
portion. 


Illustration. 

A, by artiolee entered into in contemplation of bit marriage with B co- 
venanted that be would pay to eaob of the daughters of the intended marriage a 
portion of 20,000 rupees on ber marriage. This covenant having been broken* A 
bequeaths 20,000 rupees to each of the married daughters of himself and B. The 
legatees are entitled to the benefit of thia bequest in addition to their portions. 


N. B — The section applies to Hindus ete. 

What is portion : — A portion is a provision made for a child by a parent or by 
a person standing in loco parentis, that is, a person in the position of a parent* 
or assuming parental duties in relation to the ohild. Cf. Be Datcson (1919) 1 Ch. 
102 ; Jugjtvandas v. Brijdas, 7 Bom. L B. 299- As to in what respect* it differs 
from an advancement, vide notes at p. 71, ante . Portivn&r is the person who enjoys 
the portion. 


Child prima facie entitled to Legacy as well as Portion W hen a legacy is 
given to a ohild, to whom a portion is due, such ohild is entitled to both the legaoy 
and the portion, of oourBe, in the absence of contrary intimation in the will itself. 

Compare this section with the preceding one. Under the 
Enalish law in suoh a oase the Doctrine of satisfaction is 
applied. Of. Copley v. Copley , 1 P. D. 147 ; Exparte Pye, 18 Vee., ICS ; Bruen v. 
Bruen, 2 Vern., 4S9 ; but this section has made a departure from the English law, 
vide the Law Commissioners* fieport. quoted at p. 829, ante. 


The English Law. 


179. [Suo. S. 166] No bequest shall be wholly or partially 
adeemed by a subsequent provision made by 
settlement or otherwise for the legatee. 


No ademption by sub- 
sequent provision for 
legatee, 


Illustrations. 


(i) A bequeaths 20,000 rupees to bis son B. He afterwards gives to B the 
sum of 20,000 rupees. The legaoy is not thereby adeemed. 
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(ii) A bequeaths 40,000 rupees to B, hi* orphan nl*o* whom be had brought 
«P from her iufauey. Afterward*, on tfa* oeoasioc of B'* marriage, A settle* upon 
her the sum of 80,000 rape** The legacy 1* not thereby diminished. 

N. B. — This seetion it applieable to Hindus ete. The general principle of 
the seotion applies eveo to wills not governed by the Ast. Namberumal Chttti v. 
Veeraperumal Pillai, 69 M.L.f. 696-1981 M.W.N. 224-82 L.W. 768-A.I.B. 
1980 Usd. 966-128 I.O. 669. 

No Ademptloa by subsequent prevision for Legates Under the English law, 
there is a presumption against double portions or two-fold bensfits to the legatee, 
and this seotion makes a departure from this English rule. Vide the quotation at 
p. 829, ante. Under it, there is no ademption of a bequest simply by reason of the 
faot that subsequently a provision ie made for the legatee by way of settlement or 
otherwise. Compare it witb eeo. 101, supra- and vide Weall v. Bice, 2 Bnse. A W. 
861 ; Lord Chichester v. Coventry, L. B. 2 H.L. 71 (90); Jugjivandat v. Bnjdat, 7 
Bom. L.R. 299. 


CHAPTER XXII. 

Of Election. 

180 . [Sue. S. 167] Where a person, by his will, professes 
to dispose of something which he has do right to 
S« c ti“ i tatopla c r h,ch dispose of, the person to whom the thing belongs 
shall elect either to confirm such disposition or to 
dissent from it, and in the latter case, he shall give up any 
benefits which may have been provided for him by the will. 

N. B — This seotion applies to Hindus etc, It corresponds to sec. 36 of ths 
Transfer of Property Aot, 

Ths Doctrine of Election ELECTION may. ordinarily, bs defined as “the 
choosing betwssn two rights where there is a elear intention that both were not 
intended to be enjoyed,** The foundation of the doctrine ie the intention of the 
testator and its characteristic is tbe effectuation of a devise of property not 
belonging to the testator ; Of. Dillon v. Parker , 1 Bwams, 862 (386) ; Be Vardane 
Trust , 81 Oh, D. 276. It prooeede on the principle that the devisee “shall not bs 
allowed to approbate and reprobate , but if he approbates bs shall do all in his 
power to oonfirm ths instrument which be approbstee/' Cavendish v, Dacre , 81 
Oh D. 468 ; Mukhun Lai v. Sreekwen, 12 M.I A. 167 : U.W.B. P.O., II ; Be Ditey, 
(1866) I All. B.B. 74. It is “a principle not peculiar to English law, bat common 
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to all law. whioh is baaed on tba rules of justice, viz., tba principle that a 
party shall not at the aamt time affirm and disaffirm the same transaction— affiim 
itr as far as it is for bis benefit and disaffirm it, as far as it is to bis prejudice/' 
Bungama v. Atchama. 4 MU. 1(108): 7 W,R. P.0 67. Of. Miller v, Thuigood, 
83 litas., 496 ; Forbes v. Ameer oonissi , 10 M.I.A. 840. A simultaneous approba- 
tion and reprobation is not an election either way, Soma Bai v ChtUam, 1989 
M.W.N. 28G-A.I.R. 1989 Mad. 486. Prinoiple underlying the dootrine of election 
is an equitable one and is of universal application. It will apply to all wills when- 
ever ezeoutcd and irrespective of the consideration whether the provisions of 
Part VI of the Aot will apply to the same or not, Swarnumbul Animal v» 
Saradambal Animal, 1986 M.W.N. 899-A.L.R. 1986 Mad. 497-168 1.0. 762. 
The dootrine depends upon an implied condition that ths devisee will eomply with 
all the provisions of the will, by renouncing the right to bis own property, Mar gal- 
das v. Btinchhoddas , 14 Born.. 488. It enables the testator to dispose of property 
belonging to another, Bogers v. Jones , 8 Ch. I). 688. The operation of the dootiin* 
is not affected by the testator's knowledge that the devised property does not 
belong to him ; see section 182, infra ; also Be Brooksbonk, 84 Ch D. 160 ; 
Whistler v. Webster, 2 Ves., 871 As to what constitutes an election, vide notes 
under secs. 1.87 and 188, infra ; also Dillon v. Parker, supra ; Worthington v. 
Wigniton . (cited under ». 187). A person accepting a benefit under a will is not 
precluded by the doctrine of Eleobion from disputing any transaction in which the 
testator was engaged long before his death and which iB not the subject of the will 
at all, Rtmayyar v. M ikalak'hmi (1921) M . W N 484: 14 L.W. 38. Power of 
adoption oonfered by a will is a ‘benefit under t be will'*, Abdul Halim Ehan v. 
Baja SaadatAU, 1 Luok, 788-A.I.R. 1928 Gudh, 166-108 1 C. 817. Cf. Azim 
Khan v. Saadat AH Ehan . BOW.N, 349 - A. I. ft. 1 981 Oudb, 177 - 186 I.C. 642. 

Intention la of utmost importance : —In case of election, the question of inten- 
tion is one of utmost importance, that is the intention of the testator to dispose of 
the legatee's property, vide Dillon v. Parker , supra ; Be Vardans Tiusts, supra. 
Of. PUfrnanunias v. Venayekrao, 9 I A. 86 : 7 Pom., 19, Such intention whether 
eipress or implied, must be manifest and clear, BancUffe v. Paikins, 6 Dow. 149 
(179); Stratton v. Bert, 1 Ves , 286. D^shwood v Peyton, 18 Ves., 41; Thelluson 
i. Woodford, 13 Ves , 221. It is immaterial whether the testator is labouring 
under an erroneous belief or a mistaken conception, about the ownership of tbs 
property, MtinQaldass case, supra; vide sec 182; but compare, Dashwood'z 
oas e, supra \ Langston v. Langston, 21 Besv., 662 ; Church v. Kemble, 6 Sim., 626* 
See also Bat Mamubai v, Doss a Morarji , 16 Bom. 448 (462); Paru Rutty v. 
Oheeltath, A, I B. 1954 Mad. 656- relying on 26 Mad. 861. 

Circumstances in which Election takes place ;~~A question of election arises 
when the testator, by his will, devises some property which does not belong to 
him, but belongs to another person and confers some benefit by the will upon such 
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owner of the property. Under eueh circumstances the owner of the property can 
else! either to confirth the diipoeition or to dieaent from it, end in the latter 
ease fat must give up the benefit conferred on him by the testator. Thus, the 
testator devisee the property of C, worth he. 800, to £, and gives 0 (the owner of 
the property) a legacy of He. 1,000 ; here, C is to elect to confirm or dissent from 
the disposition, if he elects to dissent from the disposition and to retain hie 
own property, he forfeits the legaoy of Ks. 1,000. ho, whsre a Hindu widow 
devissd to D the immoveable property she inherited from her husband, although 
being a limited owner she oould not do so, and bequeathed a legaoy of Be. #,000 to 
P (her husband's reversionary heir), the Court held, in a suit by I\ as reversioner, 
against D for recovery of the property as well bs the legacy, that P must eleot either 
to take the legacy under the will or the propeity as the reversionary heir of the 
testatrix's husband, Manguldat v. Ranchodns , 14 Bom., 438. No case of election 
arises where the property sought to be disposed of doee not belong to the 
legatee, Ramal Kumari v Narendranath, 9 C L.J. 19 : 1 I.C. 673 ; Cavenditli v. 
Dacre, 31 Uh. D. 466 ; but if such legatee has even a partial interest in the 
property, it beoomes a matter of election, Miller v. Thurgcod , S3 Beav . 496 ; 
Wilkins v Dent, 6 Ch. 339. Cf. Middleton ▼. Wtndross, LB 16 Eq. 212 ; Cfiton v. 
PttUeney , 2 Ves., 644; 8 Ves,, 884 ; RancUffe v. Parkins . supra ; Ktidtithifudi ?. 
Venlc aiii .mayya, 78 LC. 274. 

Application of the Section The ssofcion makes no distinction between 
moveable and immoveable properties, between speoifio and residuary legatees, 
or between legatees and the next-of-kin. C f. Cooper v. Cooier, L.R 6 Ch. 19- 
It applies to all interests whether immediate, remote or contingent, Wilson v. 
Townshend, 2 Ves., 693; Webb v. Shaftesbury , 7 Ves., 480. Compare illue (ii) 
and (iii) of seo. 182, infra ; it equally applies to vested rights, reversions, remain- 
ders etc., Williams v. Mayne , L R. 1 Eq. 619. 

Competency of Testator For the application of the section it is necessary 
that the testator should have competency to eflfeot the attempted disposition, 
Cf. Maxwell v. Maxwell , 16 Beav , 106 ; So, where the testator is incompetent to 
make the bequest by reason of minority, lunanoy, ooverture, etc., no case of election 
arises, Searle v. Oreenbank , 3 Atk. 69 ; Blaicklock v. Oiindle t L B. 7 Eq. 216. 

Estoppel by Election ; — An eleotion once made under tbit section is final* 
Dewar v. Maitland , 2 Eq. 884; Scarf v. Jardine, 7 App. Cas 860 —The principle 
being that onoe the man approbates or reprobates, be must stick to the course he 
has adopted and must not vacillate, Cf. Douglas Menzies v. Umpheltey, (1908) A. C. 
224 (P.C ), Where a hueb&nd willed away her wife's Stiidhan propeity as his own 
aud made the wife his exeoutrix, which she sccspted, the latter cr her heirs oould 
not reprobate the transaction which she bad oooe approbated, Lakshmidevan ma v. 
Kiwwxrao, A LB. 1986 Mad. 1068-16910. 943. Once a person has elected to 
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take under a will be cannot any more repudiate hie liabilities thereunder, Baloji 
Vatudto ▼. Sadnhiv Kashimth , 88 Bom. L R, 796- A.I.R. 1986 Bom, 889-166 I.O. 
680. The doctrine of this section is subject to the qualification that the election 
must have been made with full knowledge of the oiroumstanoes (vide sec. 187, poet) 
and it is inapplicable to a person who was in possession from before the date of the 
will. Subodh Chandra Niyngi v. Bhubalika Dasi, 60 Cal. 1406- A. I.R. 1984 Cal. 866 
-149 1.0.410. An eleotion made under a mlseonoeption will not however be 
final, Kidney v. Coussmar 12Ves.,186, No person is bound by tbe prinoipls of 
•lection unless be has the knowledge of bis right to elect and of the oircumstances 
which would influence his judgment (as a reasonable man) in making tbs eleotion, 
Lalit Mohan v. Nirodamoyi , A.I.R. 1927 Cal, 494- 101 I O. 889 ; Suhodh Chandra 
Niyogt v- BhubMa Dane, 60 Cal. 1406-A.I.R. 1984 Cal. 866-149 1.0.410; 
Soma Bai v. Chellam, 1989 M.W.N. 280 - A. I. R. 1989 Mad., 486. Read tbs notes 
under aea. 187, post. Acceptance of benefit under the will with actual or construc- 
tive knowledge of tbe right to elect operates as an estoppel, vtde sec, 187 and tbe 
oases thereunder. But there is no estoppel if the acooptanoe is in ignoranoe of the 
right, Sip with, v Maughan, SO Beav., 285. If a person eleota to take under a will 
he is estopped from setting up a title contrary to tbe provisions of tbs will, 
Piobodh v. Uartsh Chandra, 9 C W.N. 809 ; that is. taking under a will precludes the 
setting up of an adverse title, Subodh Chandra Bhubahka Dasm , .supra ; but be will 
not be precluded by tbe doctrine of Eleotion from disputing any transaction in 
which the testator was engaged long before his death, and which ia not the aubjeot 
of the will at all, Bamayyar v. Mahalakshmi , (1921) M.W N. 484 . 14 L.W. 88 : 42 
M.L J. 683 : 1922 Mad. 367 : 64 l.O. 481 . 


Provident Funds Act, sec. 5 Does not detraot from the effect of this seotion 
or the next ons in any way, Soma Bat v. Chellam, (1939) M.W.N. 280 •* A.l.R. 1989 
Mad. 486. 


181. [Sue. S. 168] An interest relinquished in the cir- 
cumstances stated in section 180 shall devolve as 
SuiXdtowner' 1 if i* bad EOt been disposed of by the will in 
favour of the legatee, subject, nevertheless, to 
the charge of making good to the disappointed legatee the amount 
or value of the gift attempted to be given to him by tbe will. 


N. B.— This seotion is applicable to Hindus etc. It corresponds to seo. 86 of 
the Transfer of Property Act and aocords with the earlier English decisions ; but 
the trend of modern English oases is somewhat different ; vide under tbe oaption« 
"Difference between the Indian Law and the English Law,” below. 


Effect of Disclaimer by the Elector-Owner : — If tbs owner of tbp property 
disposed of by the will elects to ret&io it by disclaiming his interest under the will, 
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4ben the benefit which ha would have got but for such disolaimtr, would go to 
satisfy the disappointed legatee to tbe extent ol the gift that was attempted to b* 
conferred on him. Thus, in tha illustration at p. 838, ante, 0 forfeits hit legacy 
at AS. 1.000, oat of whiofa Re. 800 will be pad to B (the disappointed legatee). 

Difference between the Indian Law and the English Law Tha English Law 
of Election is somewhat different from the Indian Law. This difference may be 
best illustrated by means of an example. Thus, tbe testator devises fl’e properly 
{worth Rs. 800) to B, bequeathing at the same time Bs 1,000 to 0. Under tbe 
Indian Law, O, electing to dissent from the gift by retaining bis own property, 
forfeits tbe legacy of Rs 1,000. But under tbe English law be will not forfeit 
the legacy altogether, but will get Ra. 200 that remains after oompensating the 
dieappointed devisee B or shortly stated, we apply in India tbe dootrine of 
Forfeiture, whereas in Englaud they apply tbe principle of Compensation and 
not of Forfeiture, Rogers v. Jones, 3 Cb D, 688 ; Pickeisgtll v. Rodger, 6 Ch. D* 
171 ; Ammalti Acki v. Ponnammal Achi , 36 M.L.J. 607 : (1918) M. W. N. 144 : 9 
L.W, 202: 49 I C. 627. 

N A.— -In a case of election, the amount of compensation, and tbe rights 
generally are ascertained with reference to tbe date of tbe testator's dsatb. Coven • 
dnh v. Dacre . 81 Ob. D. 466 ; Hancock v. Patvson, (1906) 1 Cb., 16. 

182, [Sue. S. 169] The provisions of sections 180 and 181 
, w i- * , a PPly whether the testator does or does not 

hi.s ownership itnraato* bell6V6 that whioh he prOl6fi868 tO dlBpOBe OI by 

nal * his will to be hifl own. 

Illustrations « 

(0 The farm of Bultanpur was the property of 0, A bequeathed it to B, 
giving a legaoy of 1,000 rupees to 0. 0 has eleoted to retain bis farm of Bultanpur, 
whioh is worth 600 rupees. 0 forfeits his legacy of 1,000 rupees, of whioh 800 
rupees goes to B, and the remaining 200 rupees falls into the residuary bequest, or 
devolves according to the rules of intestate succession, as the case may be. 

(ii) A bequeaths an estate to B in case B’e elder brother (who is married and 
has ohildren) shall leave no iaane living at hia death. A also bequeaths to 0 a 
jewel, whioh belongs to B« B must elect to give up tbe jewel or lose tbe state* 

(iii) A bequeaths to B l, 000 rupees, and to C an estate whioh will, under a 
settlement, belong to B If his elder brother (who is married and baa ohildren) shall 
leave no issue living at his death, B must elect to give up the estate or to lose the 
legaoy. 



m 


THIS INDIAN 6U00E88I0N ACT fSto.ttt 

(iv) A. * parson of thoage of 18. domiciled to India bul owning ml property 
ia England, to wbioh 0 is bair at law, bequeaths .a legacy to 0 and, anbjsct 
thereto, devises and bequeathe to B "all my property whatsoever and. whsraaosvw,*' 
and diee under 91. The real property in England does not pees by the will, 0 
may olaim bit legaoy without giving op the real property in England. 

N. B . — Thia aeotion ia applieabla to Hindua ete. It eorreaponda to aeo. 86, 
para. 2 of tba Transfer of Property Aet. 

Testator's belief as to ownership Is Immaterial : — The doetrine of election will 
apply whether the author of the attempted disposition does or does not believe tbe 
property in question to be bis own. vide Dotes at p. 392, ante ; also Mangaldai v. 
Baichoddis, 14 Bom., 498. So tbe Court will not speculate on what the testator 
would have done if he had definite knowledge of the ownership of tbe property, 
"Whittier v. Webiter, 2 Yes. Jr. 370 ; and wilt not therefore admit evidenoe to 
prove that be waa aware tbat the property was not his own, Gouts e Aclncorth, 
L it. 9 Eq. 619. Cf. Cooper v. Cooper, L,R. 6 Ch. D. 16. 

183 . [Sue. 8. 170] A bequest for a person's beuefit is, for 
Bequest for man’s the purpose of eleotioQ, the same tiling as a 
S^7.i. e £ df0r be( l ue8t made t0 himself. 

Illustration, 

The farm of Sultanpur Khord being the property of B, A bequeathed it to C : 
and bequeathed another farm called ttnltanpnr Buzurg to hit own exeoutors with a 
dlrootion that it should be sold and the prooeeds applied in payment of B*e debts* 
B must elect whether he will abide by tbe will, or keep his farm of Bultanpur Khurd 
in opposition to it. 

N. Be — This section Is applicable to Hindus etc. 

For the purpose of Election a bequest for the Legatee’s benefit Is equivalent 
to bequest to the Legatee himself Thus, a testator bequeaths B’s property to 0, 
and bequeaths his own property to bis eieoutor with a direction to apply snob 
property for the benefit of B (for instance, in payment of B's debts); here B 
oan elect to oonfirm or dissent from tbs testator’s disposition, 

184 . [Sue, S. 171] A person taking no benefit directly 

Person deriving benefit under a will, but deriving a benefit nnder it 
dMUon! y t0 indirectly, is not put to his election. 
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The landi of Sultanpur are settled upon 0 for life, and after bis death upon 
D f hie only child. A bequeaths the lands of Sultan pur to B, and 1,000 rupees to 0, 
0 dies intestate shortly after the testator, and without having made any election* 
D takes out administration to 0, and as administrator elects on behalf of C's estate 
to take under the will. In that capacity he receives the legaoy of 1,000 rupees and 
accounts to B for the rents of the lande of Sultanpur which accrued after the death 
of the testator and before the death of 0. In his individual oharacter he retains 
the lands of Sultanpur in opposition to the will. 


N, B- — This section is applicable to Hindus etc. It corresponds to sec. 80, 
para 18 of the Transfer of Property dot. 


A person deriving benefit under the will only indirectly need not elect : — The 
doctrine of election does not preclude a party claiming by the will from enjoying a 
derivative interest to which he is entitled at law under a legal estate taken in 
opposition to the will, Williams On Executors, 11th Ed., pp. 1182 et seq. Of. Grissel 
v. Swinhoe, L.R. 7 Eq, 291 ; Cooper v. Cooper , L.R 6 Ch. D. 21, Thus, a man may 
he a tenant by courtesy of an estate-tail held by his wife in opposition to a will 
under which he accepts a legacy, Bee Lady v. PuUeny t 2 Ves. Jr. 644. Vide also the 
illustration to the section. 


185 . [Sue. S. 172] A person who in his individual capacity 
Person taking in in- takas a benefit under a will may, in another 
win dU may Pa °iu y otheJ character, elect to take in opposition to the will. 

character elect to take 
in opposition. 


Illustration. 

The estate of Sultanpur is settled upon A for life, and, after hie death, upon 
B. A leaves the estate of Sultanpur to D, and 2,000 rupees io B, and 1,000 rupees 
to 0, who iB B's only Child. B dies intestate, shortly after the testator, without 
having made an election. C takee out administration to B, and aB administrator 
eleots to keep the estate of Sultaupua in opposition to the will, and to relinquish 
the legaoy of 2,000 rupees. C may do this, and yet oleim his legacy of 1,000 
rupees under the will. 

N. B.— This section applies to Hindus eto. It corresponds to sec. 86, para 4, 
of the Transfer of Property Act. 

A person may in one capacity take under the will and dissent from It in 
another capacity This may be illustrated by the following essmple. 0 ie the 
48 
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life tenant and hie bod, D, is the remainder man in respect of a certain estate. 
Now, the testator gives Ca life. estate to B' and gives 0, he. 1,000. 0 dies shortly 

after the testator without election, and D takes out administration of O's estate. 
As administrator of C’a estate, D elects to oonfimi the bequest by paying to B the 
income of the property doting the interval between the testator's death and C'a 
death. In bis individual oapaoity, being the remainder man, he can keep the 
estate after the termination of O's life-interest. Vide the illustration to the lection. 
Also Williams On Executors, 11th Ed. p. 1186. Where a person takes a benefit in 
one oapaoity and asserts his right in another no question of eleotion arises, though 
owing to circumstances the two capacities merge in him, Deputy Commissioner v. 
Sam Sarup, 20 O.O. 24S ; 42 1.0. 18. Where a testator, who was indebted to bis 
brother for a certain amount, directed in his will that the amount should be given 
to his brother, and the brother seeking to recover the amount sb a debt, failed, the 
Court held that the brother was not precluded from aubsequently getting the amount 
as a legacy, Rajamannar v, Venkata Krishnayya , 26 Mad. SOI. 

186 . [Suo. S. 172, Exception] Nottvithstanding anything 
contained in sections 180 to 185, where a particular 

^ons P o£° n iftst°eix Pr sao ' 9 ex P re88e( l in the will to be in lieu of 
tions. something belonging to the legatee which is also 

iu terms disposed of by the will, then, if the legatee 
claims that thing, he must relinquish the particular gift, but he is 
not bound to relinquish any other beneiit given to him by the 
will. 


Illustration. 

Under A s marriage-settlement his wife is entitled, if she survives him, to the 
enjoyment of the estate of Sultanpur during her life, A by his will bequeaths 
to bis wife an annuity of 200 rupees during her life, in lieu of her inteiest in the 
estate of Bultanpur, whioh estate he bequeaths to his son. He also giveB bis 
wife a legacy of 1 000 rupees. The widow elects to take what sbe is entitled 
to under the settlement. She is bound to islinquisli the annuity hut not the legacy 
of 1,000 rupeeB. 

N. J5. — This section applies to Hindus etc. It corresponds to seo, 86, paras 6, 
of the Transfer cf Property Act. 

Application of the Section : — This section saya that where a testator disposes 
of property belonging to a legatee and makes a bequest in favour of the legates 
expressly mentioning that the bequest is in lieu of the legatee's property disposed 
of by him, if the legatee claims his own property be forfeits the bequests (which ia 
hp lieu of, his property), but not any other bequest (if there be any) under the tame 
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will* Thus, the testator bequeathed to hie nephew all hie property including the 
share of his brother's widow in the ancestral property, and made a suitable provi* 
eion for her maintenance. The widow aocepted the maintenance and then ined for 
her share in tbe ancestral property which was bequeathed to the nephew, and the 
Court held that she was precluded from doing so, by virtue of tbe provieione of this 
section, as she mast have known that the maintenance wae given her in lieu of her 
■hare in the anoestral property, Pramada Dari v. Lakhi Narain t 12 Cel,, 60. Vtds 
alio the illustration to the section. 


If it is an Exception : — In the marginal notes it is spoken of as an exception 
to secs 180-186, but it is really an exception to some and not all of them. 


187 . [Sue. 8. 173] Acceptance of a benefit given by a will 
constitutes an election by the legatee to take under 
the will, if be had knowledge of bis right to elect 
and of those circumstances which would influence 
the judgment of a reasonable man in making an 
election, or if he waives inquiry into the circumstances. 


When acceptance of 
benefit given by will 
constitutes oieotion to 
take undor will. 


Illustration*. 

(i) A is owner of an estate oalled Sultanpur Kburd, and has a life 
interest in another estate called Sultanpur Buzurg to which upon his death bis 
son B will be absolutely entitled. Tbe will of A gives the estate of Sultanpur 
Khurd to B, and tbe estate of Sultanpur Buzurg to C. B, in ignorance of his own 
right to the estate of Sultanpur Buzurg, allows 0 to take possession of it, and 
enters into posssasion of tbe estate of Sultanpur Khurd. B has not confirmed tbe 
bequest of Sultanpur Buzurg to G. 

(iO TV the eldest son rf A, is the possessor of an estate oalled Sultanpur. A 
bequeaths Sultanpur to C. and to B the residue of A's property. B having been 
informed by A's executors that the residue will amount to 6, COO rupees, allows C to 
take possession of Sultanpur. He afterwards discovers that tbe residue does not 
amount to more than 500 rupees. B has not confirmed tbe bequest of the estate 
of Sultanpur to 0, 

N- B , — This seotion is applicable to Hindus ate. It corresponds to sec. 86, 
para 6, of the Transfer of Property Act. Of. Worthington v. Wiginton, infra . 

Acceptance of benefit under a wilt constitutes Election Acceptance of 
benefit under a will with actual or constructive knowledge of one's right to eleot 
constitutes an election, Indutala v. Manmatha, 41 C.L.J.^CS. Bo, it has been said 
that where there is full knowledge* election may be presumed from acquiescence, 
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Worthington v, Wiginton , 20 Beav., 67. Ffdi alto Pramada Daei v. XraMt Narain, 
19 Oal 60 (62). 

Requisite! of this Section In order to apply the doctrine of election by 
aoquiaaecuoe under this aeafcioa (i) the elector should have knowledge of hie right 
to elect, (il) and of those circumstances whioh would influence the judgment of a 
reasonable man in making an election, or (iii) he shall waive enquiry into the 
oironmstances. Cf. Ardemfe v. Bennet , 2 Dick., 463 ; Dewar v. Maitland, L.fi. 3 
Eq*834; Lalit Mohan Banesji v. Nirodamoyi, A.I.B. 1927 Cal. 494»101 I.C. 889. 
Therefore, where a legatee has been in reoeipt of a provision under the will for a 
long time, being ignorant of his right to eleofc, he will not be estopped under this 
section, Sopwith v. Maughan, (1861) 80 Beav., 236. Likewise, there is no eleotion, 
where the party against whom the doctrine is invoked, was never aware, nor ever 
informed of his right, see Triguna Sundari v. Badharani , 87 C.L.J. 20 (following 
Sopwith v, Maughan , supra) ; or of the circumstances of the case, Sulodh Ch . Niyogi 
v. Bhubalika Dasi , 60 Oal. 1406- A. I. R. 1934 Cal. 866-149 I.O. 410. Of. Gopi Eotri 
v. Bijroop Koer, 78 I.C. 191. As to the effeot of ignorance of the “circumstances*' 
contemplated by this seoticn, vide, Dillon v. Parker, 1 Swans. 369 ; and Subodh Oh. 
Niyogi s ease, supra ; read also the notes at p. 337, ante . 

Acceptance : Acquiescence : — As to what are aofcs of acceptance, acquiescence 
eto., vide Bumbold v. Btmbold, 3 Ves. f 66 ; Simpson v Vickers , 14 Ves., 841. 

188. [Suo. 8. 174] (i) Suoh knowledge or waiver of inquiry 
shall, in the absence of evidence to the contrary, 
taSS no 7r ,B ^52! be presumed if the legatee has enjoyed for two 
is prouumod or years the benefits provided for him by the will 
i Ufa. red without doing any act to express dissent. 

[8uo. 8. 175] ( 2 ) Such knowledge or waiver of inquiry may 
be inferred from any act of the legatee which renders it impossible 
to place the persons interested in the subject-matter of the bequest 
in the Bame condition as if such act had not been done. 

Illustration. 

A bequeaths to B an estate to whioh C ie entitled, and to 0 a coal-mine. 0 
takes possession of the mine and exhausts it. He has thereby oonfirmed tbs 
bequest of the estate to B. 

N, B .— This section is applicable to Hiodus eto. It corresponds to see. 35, 
paras 7 and 8, of the Transfer of Property Act. 

Sub-see. (1) : Olreumstaaeec iu which knowledge or waiver Is presumed 
The knowledge or waiver, referred to in the last section (see. 187) will be presented 
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if the legatee hae enjoyed for two year* the benefits provided for him by the 
will without doing any aot to express dissent. Vide Roberts v. Gordon, 6 Ch. 
D. 691. Compare also Sopwith v. Maughan, 80 Beav. 236, in which the benefit 
was enjoyed for 16 years in ignoranoe of the right to eleot. Under this sub-section, 
in snob a ease knowledge will be presumed in the absence of evidence to the contrary . 
This means that the presumption referred to herein is a rebuttable one, Dewar v. 
Maitland. L.R. 2 Eq. 884 ; Indubala v. Monmatha. 41 C.L J. 268 : A.l.R. 1926 Cal. 
724 : 87 1.0. 404. Saoh presumption will arise both againet the elector and the per* 
eons claiming through him, Pramada Dasi v, Lakhi Narain. 12 Oal. 60. In deoiding 
whether there has been an election or not, the Court always leans towards that 
construction which is beneficial to the elector, Thus, in the oase of a pardanshin 
lady of high education, when there was no evidcnoe that the will waB ever explained 
to her and the executors never called upon her to make her election, the lady could 
not be said to have the knowledge that was essential to election, Indubala v. 
Manmatha. 41 O.L.J. 268 : A.l.R. 1926 Oal. 724 ; 87 1.0. 404. Cf. also j Harris v. 
Watkins. 2 K. & J. 478. Triguna Sundari v. Radharani , 87 O.L.J* 20; Qopi 
Koeri v. Rajroop , 77 1.0. 191. 

Sib-seo. (2): Circumstances in which knowledge or waiver is inferred r— 
8uch knowledge or waiver will be inferred when by an act of the elector the whole 
situation is changed and the parties oannot bs restored to their original position, 
vide, the illustration ; also Strsatfisld v. S treat field, Ca. Temp. Tslbot, 176 ; Taleb 
Eoesein v. Ameer Buksh , 22 W.R. 629 ; Muhammad Mohtdtn v. Ottayil. 1 M.H 0 R. 
890. For the same reason where the elector has already created substantial 
interests in favour of strangers in property wbioh he would lose by the election 
the strangers rights are not affeetcd by suoh eleotion, Saddtk Hussain v. Hathisn- 
ali. 88 AH., 627 : 26 O.L.J. 863 : 21 O.W.N. 180 : 31 M L J. 607 ; 14 A.L.J. 12*8 : 
36 1.0, 104 (P.O.), 

Difference between ths two sub. sections : — Sub-seo. (2) differs from sub - see. (l) 
in that it only permits sn inference, whereas sub-seo. (1) compels the inference, 
Indubala v. Manmatha. 41 C.L J. 258-87 1.0, 404 (supra). 

189. [Suo. S. 1763 If the legatee does not, within one year 
after the death of the testator, signify to the 
can te8tat0r ’ 8 representatives his intention to oonfiim 
upon legatee to elect. or to dissent from the will, the representatives 
shall, upon the expiration of that period, require 
him to make his eleotion ; and, if he does not comply with such 
requisition within a reasonable time after he has received it, he shall 
be deemed to have elected to confirm the will. 

N. B — Tbie section applies to Hindu etc. It eoneeponda to aeo. 88, para 9, 
of the Transfer of Property Aot. 
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When Testator's Representatives may call upon Legatee to elect Jf the 
P®raoo who has the right to eleot under boo. 180 does not do so within one year 
after the testator's death, then the testator’s representatives after the expiration 
of that period shall oall upon him to eleot, and in case of his non-compliance 
with snob requisition within a reasonable time, there will be a statutory presump- 
tion of his having confirmed the will. Under the English law» no time is fixed for 
election ; but when a time is fixed, default to eleot within that time is taken as 
election against the instrument. Of. Streatfield v. Streatfield , Ca. Temp* 
Talbot. 176, 

198 . [Sue. 8. 177] In case of disability the election shall 
Postponement of eieo- be postponed until the disability ceases, or until 
ability? 0886 oi di *" ttl9 election is made by some oompetent authority. 

N B.— This section is applicable to HinduB eto., being the last section men- 
tioned in 8ohedule III. It corresponds to seo, 36, last paragraph, of the Transfer 
of Property Act, (IV of 1882). 

Election in case of Disability :—In case of disability, two courses are open, 
either (l) the right of eleotion is extended till the termination o/ the disability, or 
(2) the right is exercised by Borne competent authority on behalf of the person 
under disability. 

English Law Under the English law in the case of infants, the ordinary 
practice is to hold an enquiry whether it is advantageous to them to eleot or to 
disclaim, Brown v. Brown , L.B. 2 Eq. 481-86. In the case of lunatics, the Court in 
Lunaoy has power to elect, Be Earl of Sefton . (1898) 2 Ch. 378. 


CHAPTER XXIII. 

Of Gifts in Contemplation of Death. 

191 . [Quo, 8. 178] (I) A man may dispose, by gift made 
Property transferable in contemplation of death, of any moveable pro- 
tem^iono a f e de?th.° D ‘ P 01 ' 1 ? which he COuld di8 P°«® oi *>y will. 

(#) A gift is said to be made in contemplation of death 
where a man, who is ill and expeotB to die shortly of his illness, 
delivers to another the possession of any moveable property to keep 
as a gift in oase the donor shall die of that illness. 

(3) Such a gift may be resumed by the giver ; and thall not 
take effeot if be recovers from the illness during wicb it was made ; 
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Illustrations* 

(i) A, being HI, and in expectation of death, deliver* to B, to be retained 
kf him in ease of A 'a death, — 

a watch : 

a bond granted by 0 to A : 
a bank-note : fSee Miller v. Miller, 3 P.W, 8C8.3 
a promieeory note of the Centra! Government endoreed in blank i 
a bill of exchange endorsed in blank : 

certain mortgage-deeds. [Bee Dti field v. "Hicks, 1 Bii. N.8. 497.J 
A dies of tbe illness during which he delivered these articles. 

B is entitled to — 
tbe watch : 

the debt scoured by 0's bond : 
tbe bank-note : 

the promieeory note of tbe Central Government 
the bill of exchange : 

the money secured by the mortgage-deeds. 

(ii) A, being ill, and in expectation of death, delivers to B tbs key of a trunk 
or the key of a warehouse in whioh goods of bulk belonging to A are deposited, with 
tbe intention of giving him tbe oontrol over tbe contents of tbe trunk, or over the 
deposited goods, aod deeires him to beep them in case of A r s death. A dies of tbe 
illness during whioh be delivered these artinles. B is entitled to tbe trnnk and its 
oontents or to A‘s goods of bulk in the warehouse. [Bee Jones v. Selby, Pr. Ob. 800 ; 
Smith v. Smith . 2 Sir. 953.] 

{lii) A, being ill. and in expectation of death, puts aside certain articles in 
separate parcels and marks upon tbe paroels respectively tbe names of B and 0, 
Tbe parcels are not delivered during tbe life of A. A dies of tbe illness during 
whioh he set aside the paroels. B and 0 are not entitled to the oontents of ths 
paroels. [Bee Bunn v, Markham, 7 Taunt 224], 

Analysts of the fleotien : — (1) This station applies only in respeot of 
devisable moveable property ; (2) Tbe gift must be made in contemplation of 
death ; that is, when the donor is ill and ex peels to die shortly of bis illness, (8) Ihe 
gift takes effect if the donor dies of the illness, and not if be recovers from it ; 
(4) it do is not take effeot if the donor survives the donee ; (6) tbe gift most be made 
by delivery of the property in question ; (6) the gift is revocable by tbe donor. 

Hindu Law:— This eeotion finds no plaos in Hebeduls III of tbe Act, and 
therefore, under sec. 68 (I), «*pra, cannot apply to Hindos &o. Of oourse, there 
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are ssme braces of donatio mortis causa , in the old Hindu law, aids Pollock's 
Anoient Law, p.228, but there seem to be no definite provisions relating to it in 
bbe system of Hindu jurisprudence. For fuller information on the subject, see 
Upenira Krishna v. Nabin Krishna , S B.L.K., 0 0. 118; 12 W R , O.O.. 4; 
Visalatohi Ammal v. Subhu Ptllai , 6 M.B.C.R. 270; Suddasook v. Bam Chundtr, 
17 Oal., 620. 

Makomedan Law This seotion does not apply to Mahomedans, vide see. 
68(l), supra. The Islamic jurisprudence has got its own system of law relating 
to donatio mortis causa or death-bed gifts. Vide author’s Lawyers' Anglo* 
Mahomedan Law, pp, 383.394. Under tbe Mahomedan Law the death illness is 
called marsruLmaut and to constitute it three elements are necessary (i) proximate 
danger of death, so that, there is a preponderance of apprehension of death; (ii) 
there must be some degree of subjective appiehension of death in tbe mind of 
the sick person ; (iii) there must be some external indicia, such as inability to 
attend to ordinary avooationB of life. Vide Bibi Jtnjtra v. Fakirulla , 49 Cal. 477 : 
84 C L J 444 - 26 C. W. N. 749 ; Hassarat Bibi v. Qolam Jaffer, 8 C.W.N. 57 ; 
Fitirna Bibi v. Ahmad Baksh, 31 Cal 319 (upheld by P.C in 8$ Cal 271: 7C.LJ. 
122 ); S irabai v, Bibtabai, 80 Bom., 537; Ibrahim v. Satboo, 36 Cal. 1 (22) : 6 
0 L J. 695. P C ; Wazir Jan v. Satyyad Altaf , 9 All., 367 ; Bashid v. Sherbanor , 31 
Bom., 264. Of. also S3 All., 233 ; 40 All , 238 ; 42 Cal. 361 ; et uq ; lead a veiy 
learned Article in 1 U.L.J 107 (n). 

Djoabio Mortia Causa Is a gift made bv a peison in his lest illness and on 
apprehension of approaching death by delivery of moveable property to tbe donee 
who is to keep it in the event of tbs donoi 's death from that illness [ude eub-BfO. 2) ; 
such a gift is revocable by the donor, and does not tske effect if the donor recovers 
from the illness or survives the donee. (Hub-sec. 3). See the following oases, Veal v. 
Veal, 27 Beav., 303 ; Dujjield v. Hicks, 1 Bli., N.8 , 497 , Blount v. Buircw, 1 VeB., 
648 ; Walter v. Hodge* 2 Swans. 92 ; Ward v. Turner , 2 Ves. (Hen.) 431 . 441 ; Miller 
v. Miller, 3 P. Wms. 366. Two important points should he noticed, (i) a gift in 
contemplation of death is revocable, and therefore ambulatory like a wil ; (ii) it is 
a conditional gift depending on the condition of the donor’s death of the paiticular 
illness and before the donee. A gift under this section relates to "succession'* 
within the meaning of the Act and therefore the donee is entitled to have a succes- 
sion certificate in respect of it under seo, 872 , po*t, Dolly Edelwaize v. Mallakin , 
ILR. (1943) All. 193 “1942 A L J. 731 -1943 A. W.R. (H.C ) 1-A.LB, 1948 All. 
96 - 206 I.C. 381. Consult seos 6, 6 and 8 of Estate Duty Aot (84 of 1968). 

* Sub-sec. (1) t Moveable property Under this sub-section it is only devisable 
moveable property that can be disposed of in contemplation of death. With the 
expansion of commerce, tbe following also are now regai ded as moveable 
properties :-~(a) Btnk notes [Mtller v* Miller, supra) ; (b) negotiable instrument!, 
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bills of exchange etc,, Veal v. Veal, tupra ; Rankin v. Weguslin, 89 LJ Ob. 893 $ 
(o) money bonds, policies of insurance, etc., Witt, v. Amit, 10 LJ. Q.B. 818 ; Amis v. 
Witt, 88 Beav,, 6l9 ; Snellgrove v. Baity, 8 Atk»214; Wewitt r, Kaye, LB.OEq, 
198v'iSd*Jb vj Beak, L.K, 18 Eq. 489. 

• ». #- » ■ 

, , ^Sub-sec, 4,2) i In contemplation of Desth A gift is said to be made in 
contemplation of death where the donor is ill and expects to die shortly of bis 
illness, vide sub- see. (2). The word “shortly" does not necessaiily mean a few 
days ; it may mean several weeks or even months, Oardiner v, Parker, 8 Madd, 184 ; 
Du field v. Sicks, supra. The mere faot that the donor is seriously ill or is in peril 
of death will not do ; but he must expect to die ; that is, there must be a subjective 
apprehension of death in him* Be Ktrley, ,622. The burden 
of proof is on the donee to Bhow that the gift was made 
in contemplation of death, Cosnahan v. Grice , 16 Moo, P,C. 216. 


Delivery of Possession : — In order to be operative as a denatio mortis causa f 
the subject-matter of the gift must be actually made over to the donee wbo is to 
keep it as a gift in the event of the donor’s illness terminating fatally. Powell v. 
miltcar, ‘26 Beav., 261 ; Ward v. Turner . 2 Ves. 481. If actual ddfvny ia 
impracticable, constructive delivery may do, Ibid ; also Burn v Maikhotn , V lamit, 
232* If the possession of the property be already with tbe donee, according to 
English decisions, no delivery is necessary, Coin v, Moon, (1896) 2 Q 13. 288 ; Wing 
v. Merchant, 67 Me. 888 ; but having regard to tbe principle enunciated in 
Shtbendrar. Secretary of State, 34 Cal. 207 : 5 C.L.J. 390 and Sheikh Bmhtnat v. 
Sheikh Jamir, 2d O.W.N. 513, and to illuB. (iii), one must pause a while before 
endorsing this English view. Compare old sec. 90 of tbe Indian Contract Aef. In 
England, even inchoate or imperfect delivery is considered sufficient, U . L. S . Bank 
v. Waverberg, (1916) 1 Ch. 196. Cf. Re Lee Tieasury Solicitor v. Panctt, 
87 L J Ch . 694-; Andrews v Andrews, 71 J J. Ch , 6 76. Qbe section does not say 
anything about acceptance of tbe gift by tbe donee ; but 
A cep oe. words "delivers to another ” suggest such acceptance. 

Of, Visalatchi Ammal v, Subhu Ptllai , 6 M H C £. 270 ; De Levellain v. Evans , 
39 Oal. 120. Cf. secs. 64 122 and 129 of the Transfer of Property Aot. 

Sab-see. (8) ; — A gift in contemplation of death is revocable, see at p 944, 
ante. It does not take effect if the donor recovers from tbe illness or survives tbe 
donee, see at'p. 844, ante. 
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Protection of Property of Deceased. 

'Part V (mw Part VII) deals with protection of the property of the deceased. 
It is largely based on the Baooesaiou (Property Protection) Act, 1841 (XlX of 
1841). This Aofc was framed under the old system of drafting and cei lain slight 
verbal changes of language have bad necessarily been made in introducing its 
provisions in the consolidated Bill, but reference will be made under tbe appro* 
pHate clauses bo all changes which are other than purely verbal M -“ Notes on 
Clauses of the Original Bill 

*'The amandments made are purely drafting amendments”— Joint Cm* 
mittee Report* 

tie Scheme of this Part:— -The sohems of this 'Part is as follows: Firft » 
a person must have died possessed of moveable property, and the same must have 
heen taken or alleged to have been taken upon some pretended claim of right tv 
gift or succession. Then it contemplates that it shall be open to any person 
claiming a right by succession to tbe property of the deceased to make application 
to the Judge of the Court of the district where any part of the property is found or 
situate for relief and that applioatiou for relief must clearly take the ratine of a 
plaint in a summary suit, Makmadbkat v. Bat Bavabai, 26 Bom Lfi. 146; A.I.B* 
1924 Bom , 607 : 80 I.C. 269, 

192 . [Sac. P. P. A. 8. 1] (i) If any person dies leaving 
~ . . property, moveable or immoveable, any pei6on 

by”suoc°!*i^ m t g o "ro- claiming a right by succession thereto, or to any 
potty of dosnaaed may portion thereof, may make application to the 
wrong tui r pos8eB«ion! District Judge of the district where any part oi 

the property is found or situate for relief, either 
after actual possession has beeu taken by another person, or when 
forcible means of seizing possession are appiehended. 

[8uo. P. P. A. S. 2] ( 2i Any agent, relative or near friend, 
or tbe Court of Wards in cases within their cognizance, may, in the 
event of auy minor, or any disqualified or absent peison being 
entitled by succession to suoh property as aforesaid, make the like 
application for relief. 

Obj»o» of th« Pert The objeet of this Part (as of tha Act XJX ef!841> 
is to protest tbe property appertaining to large estatei in saia of a diapete at to 
•uooesaloD. It really provides a apeedy relief against wrongful poeseation in 
eases of suooessiou by summary proceedings, Kttshnadevar.and Ramjet t, Kopildto 
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EirfiM « Put. «T* A.l.R. lfitf Pit. 801-108 I.O. 686. It stands, to *om* 
respects, ill i ilmllir position to sec, 146 Or* P. Cods with reepsot to ©ertah o 
Specified properties whereat its scope is largo in is much is it embiaoes ill pnp* 
pirrtel movable sod immoveable sod coot for all it settles tbe right to hold 
possession of the property summarily di rioting the other disputants to sesk 
their remedy iu a propsr Court, Bito Bam v. Emperor , 88 Or. L.J. 286 . A.l.R. 1828 
Pat, 872 : 66 1.0. 76. The section is. designed to protest props) ty, but it ie to bs 
used where exceptional grounds for prompt action are necessary, Khaja Kutbuddw 
s. Zhaja Faisuddtn , 9 N.L.fi. 79 ; Jagoji v. AfanmoAan Nath. 87 P.L B. 1804 ; 7 
P.R. 1904. 


Appliaation for possession by party claiming Succession : — Thia seotion 
empoweia a person claiming a right by Succession to some propeity to apply to 
the District Judge within whose jurisdiction the property is situate to Le put in 
possession thereof by ousting a ties passer or to prevent tbe eemure or invasion 
thereof by a trespasser, vide sub-sec. (1), Oopt Enshna v. Raj Krishna, 1*2 C.L.J. 
6 : o I O. 269. In order to bring this Part into operation, it ie not neoessaty that 
succession should ba claimed from tbe last deceased proprietor, Benvde Behai y v. 
B n Suntan Danya, 68 Oal 687 -80 C.WN 600- A IP. 1926 Cal 779*94 I C. 
6HB. The words ‘‘right’ and '’possession*' in tbs seotion show that tit only 
question before tbe Distriot Judge relates to the right of possession and to the 
question of a preferential claim to such possession as between rival claimants, 
Bhabatartn t Debi v. Prafulla Kumar Mukherjee, 86 C.W N. 871 -140 I C. b76. A 
person wbo was in possession but dispossessed is entitled to relief here- 
under and it is not neoessory that possession should have been wiongfully 
taken by a ties passer to be proceeded against, Parekh v. Bathela Sigma, 
I.L.B. (1944) Nag. 262 - 1944 NLJ. 74 -A, JR. 1944 Nag. U2-2J8 I C. 109. 
Sub-section (2) provides that where tbe person upon whom tbe property devolved 
by succession is a minor, or is otherwise disqualified! or is absent, tbe application 
on his behalf can be made by bis agent, relative or near friend or the Couit 
of Wards (as the case may be) It is competent for a sbehait of an idol to present 
an application hereunder, Bmode Behan v. Rat Sundew Dassya, 68 Cal 687*80 
O.W.M, 600- A.l.R. 1926 Cal. 779-94 «.0. 688. An application under this section 
must be made bonajide, sec. 193, infra, Phul Chand v. Kuhmuh Soar, 11 C.L J, 6fel : 
6 I.O. 6 40 ; Rajji v. Lai Chand , 138 P.R. 1906 : 116 P.UR. 1908 ; Kunht Lakdtni 
*. Bukmam, I.L.H. (1969) Her. 696- A.l.R 1960 Ker. 47. 

Property : — The term includes both moveable and immoveable properties. In 
this respect R is wider in scope than seo. 146, Cr. P. Code, vtde Buo Bam v. 
Emperor, supra; the term will not include the interest of a coparcener that passes 
by survivorship, Abdulla r Mtrthur , 28 M.R.J. 687 : 18 M.L T 497 : (1918) M,W,N> 

1 164 ; 17 I.O. 424, The essence of the seotion is that tbe property should pass 
by sit 00 tft*s 0 * ; so it will not apply to the case of a family go veined by the Mita* 
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ksbara Law inasmuch ai in the case of ths death.ef a member the proper fcy posses 
not by way of succession but*by survivorship, Sato iter v, Qopal Sahu, 84 Cal. 988 : 
18 0.VV.N. 66* The section applies even with respect to a portion of a property. 
So it baa been bald to cover the case where the claim refers to an undivided tbara 
of the estate of the deceased, Oopi Krishna v. Baj Krishna, 12C,LJ*8: 6 1.0. 
269. The seotion being inapplicable to oases of survivorship, it will not apply by 
reason of the mere fact that the parties are governed by the “Cbundavand** rule, 
which is a rule of division of property, because suob a rule applies only at the time 
of, and not till, division of property, Bua Ditta v. Sahib Liyah I.L.B. (1989) Lah. 
196-41P.L.R. 766-A.LR. 1988 Lah. 763 -179 1,0. 103. The seotion applies to 
mult properties held by mahant , Krishna Devamnd Batnjee v. Kapildeo Ramjee, 
21 Pat. 197-A.I.R. 1942 Pat. 261-198 1.0. 686. 

District Judge : — Ifc is only the Distriot Judge of the district in which the 
property or any part thereof is situate has jurisdiction to entertain an application 
under this section. So, a Subordinate Judge has no jurisdiction to hear such an 
application, Oanga v. Babulal, 4G LC. 689 : 72 P.R. 1918: SI P.L.R. 1918: 148 
P.VV.R 1918. As to whether the subordinate judge oan deal with such an applies* 
felon by virtue of a general assignment of cases to bim by the District Judge, vide 
Ibid . In Central Provinces the Deputy Commissioner is the only officer entitled to 
entertain an application uuder ibis section, Kanlcjt Bao v. Gangbai,$ C. P.L.R. 19* 
For Berar, see 2 N.L.R. 72 (ref. 6 N.L.R. 49). The senior Subordinate Judge cl 
Delhi has power to entertain an application under Fait VII of the Act by virtue of 
the notification issued by the Lahore Court on 19th September, 1982, Kalawati v. 
Surla , 88 P.L.R. 898-161 1,0. 219. 

Succession : — The section is not confined to intestate succession but extends 
to testamentary succession as well, Benode Belaii v, Bai Sundcni Lossy a , 68 Cal. 
637-80 C.W.N.600-A.IK. 1926 Cal. 779 -94 I 0. 688. The provisions of the 
Act not being oonfiued to intestate succession alone, the word "succession" in tbe 
section refers to testamentary as well as intestate succession, Chan pa Levi v. 
Puran Bai, A.I.R. 1984 Lah. 930-264 1,0. 686. It applies to a cese of succession 
and not to that of survivorship, vide notes under the beading, "Property/ supra, 
Tbe section seems to cover a oass where succession is accelerated by surrender of a 
prior interest, Abdulla v, Mirthur, 28 M.L J. 687 - etc. (supra). If there are direo- 
tions as to tbe. disposal of the property the judge should give effect to them in a 
summary proceeding without considering their validity, Ibid, When tbe claim to 
succession is based on an allegation of heirship, if such heirship depends on the 
illegitimacy of other people, the applicant is bound to adduce general evidence in 
support of bis ease, and then tbe onus is thrown on the opposite party to prove bis 
legitimacy , Khajah Mahomed v. Asbuffoonnissa, 2W.R.F.C. 13. The section being 
limited to a case of succession, it necessarily follows that if subcequeciltl} letters 
of administration il granted in respect of the property concerned, tbe person, to 
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wbraa the property is consigned hereunder will b# bound to restore pos*es*ion ©< 
the property to the grontaa of the Utter*, end thia obligation can be enforced by 
the Ooort in the axeraiie of it* inherent jurisdiction in the earn* proceeding jc*t to 
avoid multiplicity of proModing*. Sadashto v Gujalat, 1942 W.L.J. 836. 

Limitation for application under thlo Section : — Ftefa *eo. 306, i afro. 

Qnoation of appeal : — An order fixing date of hearing la not an order under 
thia Motion ao aa to be appealable, Baijnath Das v. Mahabat Bamdto, 1968 
A.L.J 816-A.I.B.1968 All. 663. An order ditmiseing application under see. 199 
will be final and non*oppealable because of see. 309, pest, Smt, Daljit Eaur v, 
Tarlok Singh, 1968 A.L.J. 468- A. LB. 1968 All. 707. 

193 . [Sue. P. P. A., 8. 3] The District Judge to whom gucb 
application is made shall, in the first place, 
made by examine the applicant on oath, and may make 
such further inquiry, if any, as he thinks necessary 
as to whether there is sufficient ground for believing that the 
party in possession or taking forcible means for seizing possession 
has uo lawful title, and that the applicant, or the pet sen on 
whose behalf be applies, is really entitled and is likely to be 
materially prejudiced if left to the ordinary remedy of a suit, 
and that the application is made bona fide. 


Shall Examine The use of the word "ihall" ebowe that the provision* of 
tbi* section are rather imperative. [Of. Aldulla v Mtrthur, supia ; Ganga v. 
Babu Lai, supra] and ebould be etrietly oompHed with, Tarek Chandra v. 8aty a 
Oharan, 16 I.O. 604 (Owl.). although in the matter of making further inquiry, 
has reserved a discretion for tb# District Judge, Tapeswaii v. Sukharojia, 4 
D.LR (Oal ) 841. It ie neoessary to coniider, (1) whether the opposite party 
has no title, (2) whether the person claiming ie really entitled to prorerty, 
and (3) whether tbe Person making the application is likely to be materially 
prejudietd, if left to the ordinary remedy of a regular suit, Ibid. Tbe Judge mnst 
be satisfied that there are strong reason* for bslisving that tbe party in poieession 
ha* no lawful titl* before issuing any notice, Abdul Bahim v. Bvfti Ahsntd, 10 Mad. 
88 ; Papamna v. Collector of Godaveri, 12 Mad. 841 ; Erishnasami v. iluthvkrishna, 
94 Mad.. 864 ; Phul Chand v. Kishmith Eosr, U O.L.J. 621 : 6 1 0. 680 : Bhtmappa 
v. Ehanap pa, 84 Bom , 116 : 11 Bom. L.B. 1808 : 4 I.C 694. In the repealed Aot, 
I e., Succession (Property Protection) Aot, of 1841, we bad tbe words "enqoire by 
tbe solemn declaration of the complainant, " and it ba* been held on an Inter- 
pretation of these words, that, in bis judioial discretion,, tbe Judge e*t *ct on tb* 

affidavit of the appiieaat, vide Gap* Krishna t. Boj Krishna, 12 C.L.J. 8 ; 6 1 0, 
969 ; Qhurssku v. Durga Devi, 66 F.L.ft, 1911 : 228 P W B. 1911 : 10 I.C. 6*0. Cf. 
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ftlso Oath's Act, V of 1840, and Bhimavp a *r, Xfcrwiappa, 84 Bom. lltj t U Be«, 
L.K. 1808 : 4 l.Q. 694. Blit in the present Section we have the word* ‘examine 
tha applicant on oath,’’ and ibis amend no ant, we are afraid, involve#, notwith- 
standing the assurance of the Legislature to the contrary, a change of la* rendering 
action on meis affidavit impossible. Of. Jusoda Kicnuar v. Balu Qovree, 8 W.B. 
Mis 63. As to whether the Court can act on the unsupported testhnnny of the 
applicant himBelf, see Jagtji v. Manmolhan Nath , 37 P L.R 1904 : 7 P.B. 1904, 
The judge cannot properly dispense with the examination of witnesses and sot upon 
the report of the Collector only. XrtsAisaiamf v. Muthukrisha, 24 Mad. 864 (874. 
875). 


Euquiry by the Judge : — This section provides for the enquiiy to be made by 
the Judge, when an application is made under sec 192. In malting an enquiiy 
under this section, in the first place, the Judge shall exan ine the applicant on oath. 
As to whether for the purposes of an enquiry under this Beotion, the Judge can 
proceed on an affidavit or a statement on solemn affirmation of the applicant's 
agent, vide Oopt Krishna v. Baj Krishna, 12 C.L J 8:610. 2&9 ; Ghwuhu Mai v. 
DutgaDm, 66 P.L.R. 1911 229 P W.R. 1911 : 10 I 0. 820, and the notes under 
the heading Shall examine 1 at p. 849, ante. When the petitioner bss been 
examined on oath, it is open to the Distiict Judpe to accept or not to accept the 
statement on oath, and in either oase to proceed to ascertain the tiuth of the 
matter by fui tber enquiry , No doubt the section gives the Judge a discieticn as to 
whether he should make a further enquiiy or not, hut such discretion has to le 
exercised judicially and such fuithei enquiiy should not he avoided on such in- 
sufficient grounds as the imoiatena! question ( f which of the rival claimants lived 
longer with the deceased, Tap<swan v Sukhaiajia , 4 D.L R. (Cal.) 2*1, lbe 
enquiry contemplated by this Beotion is uj.cn two points, first, whether the opposite 
party has lawful tide, and secondly , whether the applicant is reallv entitled, whether 
his application is honafide , and whether he is likely to be materially prejudiced 
ifleft to a regular suit, Phul Chand v. Kishmtth Koer t 11 C.L J 621: 6 I.C. 880. 
Gf Tapes wiri v Snkharajta, supia. Ihe bona fiev of the applicant must be dear, 
and it must also be manifest that the paity complained against had no lawful title 
to possession, Bwi v. Lai Chand , 188 P R. 1106 : 116 P.L It. 1908 ; Paptmnta v, 
Collector of Cadaver^ 12 Mad. 841 ; Oorakhnath v. Bishmler, 66P.R. 1882 3he 
provisions of this Part should not be lightly resorted to ; it ib intended to meet 
special circumstances and should not be put in motion until the existence of those 
special circumstances has been dearly established, Jagoji ?, Manmchan Nath . 87 
P.L R. 1904: 7 P,B. 1904. 

Summary Rejection of Application:—^ application under seo, 1S8 
dfcouct be summarily rejected without first taking the deposition of 
the petitioner under this section, Janki v, Qanga Prasad, (1888) A, W. N* 
284. 
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ETeet of aoa.complitnct .We have seen that the provisions of thi# section 
•re imperative, 28 MU, 687; 24 Mad, 864 (376); 46 1,0. 689 ; and shoo Id bo 
strictly complied with, 16 T«0. 604 (CaK). So, a Judge not atriotly following til* 
section acts illegally and with material irregularity within the meaning of sec. 116% 

O. P. Code, 1908, and the High Court will intei/ers in revision with his order, tkul 
Ohandv. Ktshmith Boer, 11 0. L. J. 621 : 6 I. C. 680 ; Papamma v. Oolkctor of 
Godwin, 12 Mad. 841 ; Ohuruhv v, Durga, 66 P.LR. 1911: 228 P.W.R. 1911: 
10 I.C 820. When aotion is taken without considering the requisite# of the section* 
the High Court will interfere in revision, Tarak Chandta v, Satya Chiton, 16 l.O. 
604 (Cal ) ; Ganga Sahai v. Babu Lai, 72 P.R. 1918 : 81 P.L.R. 1918 : 46 1.0. 689 ; 
Khaj > i Kutbuddin v. Khaja Faizuddm, 2 N,L,R« 72 ; Kothandarma v. JagathcmbaU 
16 LAV. 934: (1928) M.W.N.74: A.T,R. 1928 Mad 229: 71 1.0.82. Omission 
to make a preliminary enquiry if an irregu’arity which oen he waived hy 
the opposite party and can be cured by the opposite party’s oontest on the merits 
of the case. Jusoda Kook war v. Baboo Oouree, 6 W R. Mis, 68. 

Jurisdiction : — Where jurisdiction Is conferred by statute on certain teinrs, 
such terms must be complied with in order to oreate or raise the jurisdiction, 
Nasssiwanji v. Meer Mynoodton, 6 M .1. A. 184 (166). For the meaning of the term 
‘ jurisdii-iiotj", see Dale's case, L,R. 6 Q.B.D. 876 (461), Cf. Banhoji Duo v. 
Ga>igabai, 9 O.P.L R. 19. Before the judge assumee jurisdiction under this section, 
it must be found that the provisions of law have been strictly complied wilb, 
Sato Boer v. Gopal Sahu, 84 Oal. 929 ■ 12 C.W.N. 66. That ie to say, jurisdiction 
under this eeotion should not be assumed unless it is shown that the party con.* 
plaining would be materially prejudiced if left to the ordinary remedy of a suit. 
Ibid, Of. Jusoda Koonwar v. Baboo Gouree, 6 W.R. Mis. 68 ; Bothandaiama v. 
Jag ithambal , A.I.R. 1923 Mad , 229 : 71 1.0. 32, 

Revision : — Non-oompliance with the provisions of this section is a 
material insgularity within the meaning of sec, 116 of the C.P. Code. 1908, and 
is therefore a good ground for interference in revision, Vide notes and oases cited 
under the heading “Effect of non-compliance”, above, Bua Ditto, v. Sfl/iffe 
Diyal , I.L.R. (1939) Uh. 196-41 P.L.R. 766- A, 1 R. 1988 Lab. 768-179 I.C. 
103 ; read also the notes under the heading. “Revision”, under sec. 209, post. Tut 
the High Court will not interfere in revision if there is another remedy open for the 
aggrieved party, Gonga Sahai v. Bahu Lai, 72 P,R. 1 9 1 8 : 81 P L R. 1918 : 148 

P. W.R. 1918 : 46 I 0. 689 (following 16 P.R. 1901). Gouii Shankar v. Debt fracd, 
A. I R. 1929 Nag. 817 ; Ibm Singh v. Tulti Bam, 44 P.L R. 109- A.I.R. 1942 Lab , 
161-200 1.0.860. Cf. 40 All. 216; 88 All 647 ; 66 l.O. 236; 67 i C. 946. Ihe 
High Court will not interfere also when the District Judge in the use of bis disore* 
tion refused an appointment of Curator on the ground of delay, Suhharam Lcwmcn 
v. Vmyak Naraynn, A I.R. 1927 Nag. 263-102 10, 622. As to when interference 
by way of revision is justified, see Ghuruku v, Durga Dwi, 66 P.L.R. 1911 ; 228 
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P.W.B.'lWfL : 10 1 0, 820; Goraknath v Buhtmbtr, 66 P B, 1889 S ». 

Mtxtbii Krishna, 04 Mad. Sfitf; Abdul Roman v. JTW2t» AAmetf, 10 Mad, 08 J Papamma 1 
v.’ Cdiiifcfor o/ Godateri, 12 Mad, 341 ; Paiekh 'j Rolhela SugnvO, I.L.B.(1044) Nag, 
26 f- 1 944 NLJ 74~A’Ifi 1944 Nag 183«-218 10.209) liieia'wiH ba no 
r«vi»ion on the groumV v iba4 tbeia bah bean exeeaaUe. enquiry, Kvklwo r. Ram 
Naratn, 1989 All. L J. 682. 

l " 

194. [Sno. P. IV A., S. 4 ] If the District Judge is satisfied 
Procedure ^ ere sufficient grouud fair believing at 

aforesaid but not otherwise, be shall summon ’ 
the $irty complained of, aud give notice of vacant ordietuibed 
possession by publication, .and, after the expiration of a leaeonable ' 
time, shall determine summarily the right to possession (subject to 
a suit as haraiuifter, provided) and shall deliver possession 
accordingly : 

f 9 fc I * 

, Provided that the Judge shall have theu power to appoint 
an officer ,who shall take an inventory #f , effect#, and Beal or 
otherwise aecone thq papie, .upon beijig applied to for the pqi;p08a, 
wiihpi^t delay, t whether he shall have concluded .the* Inquiry 
neoe^sary f,o r summoning the party complained of or not. 


Procadure : — This section lava down .the procedure the Judge should follow 
when an application ia made under sec. 192, and am enquii* is<mirde updfer ae«*. 
193. If t,he Oonrt ia satisfied upon such enquiry that* there in suffioent giound f,or 
believing that the person in possession has no lawful title and that the feisdn 
applying is likely to be matei ially piejndiced it left .to .the ordinary remedy of a 
regular suit, be should take ootion under thik section, Jag r jt v. Mai m oh an Noth, 

97 P.L R'. 1904: 7P.K. 1904; Cf Tarah Ch&ndia v. Satyr « Choum . 1510 504 
(Oal ). The. Judge should proceed under this section only if be is so satisfied' 
aid not* i/feerarnfl»(#ubjeot to 'the proviso hereunder). iHe should then (i) summon 
the party complained' agamst, and (ii) give notice of vacant or distui bed posses- 
sion publtC'Uton, and (iii)* after a reasonable time swmmbrtly determine the 
right to possession, and (iv) deliver possession accordingly. Thus^an order 
under this section 'can be passed only where the conditions embddied in sec 199 * 

have been fulfilled. Ohampi 1 Devi v Purnn Bvtfr. A I B. 1934 Lab 980 •* 1 54 T*C- 1 
6*6, Under the Prum'se. the Judge will have power to appoint; by making an ad 
interim order on rfn application, an officer to take > an inventor? af effects end 
seal or to secure the same Suob an ad interim order can be made’ only t>n anapprli- 
nation, for the purpose and '(it seems) not sec mctU > it oan bt madev before 
BummoniDg the party complaimcd against, hut must .be made in the course *ef the 
enquiry, vide notes under the heading “Proviso: Pfficffrto take Inventory^* below, t 
The provisions of this section tare in no way controlled by 0 XXXII, i\ 6} of the 
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0. P. OoSti 1 1 The section eeotains no provision for demanding security horn 
the person to whom property ia ordered to be delivered under it. Bhabatarini Debs 
v. Prafulla Kumar, 86 O.W.N. 671-140 1,0.376. 

i < 

Determine 8ummari!y After the investigation cditem plated by see. 198 
and tbia seotion, the Court aball make an order determining the right to possession 
‘ hud deliver possession aooordiugly. Such an order ia of a summary character, 
bids Mohan Ball v. Oolfunnissa , 11 W.R. 96. Cf. Maeedoonnissa v. Fuezun Bteba, 
4 W.R. Mia. 6] and ia noi finally decisive on the question of title [Bhabatarini 
Dsbi v. Prafulla Kumar Mukherjss , 86 O.W.N. 871-140 1.0. 876]. It is not Jinally 
decisive in the sense that the question of title has ultimately to be fought out by 
means of a regular suit, but subjeot to auoh a regular suit, it is final and not 
appealable, nor open to review, see sec. 209, infra. But it is revisable by the 
High Court under see. 115, 0 P. Code, 1908. Vids notes under the heeding 
"Revision" at p. 361, ante, Cf. Secs. 146 and 146, Cr. P. Code. The diepctel of an 
application for the appointment of a Curator should not be postponed pending the 
bearing of other connected proceedings, Sakhcram Laxman v. Vinayak Na ayan, 
A.I.R. 1927 Nag. 263-102 1.0. 622. 

A Suit: — A regular suit ia the only remedy for an adverse order wiongly 
made under this section ,* inasmuch as the summary order under this section is 
final and not open to appeal or review, sec. 209, pest. The position is however 
different in relation to a person to whom subsequently letters of administration 
are granted, read the notee under the heading, "Bucceseion’* at p. 348, ants* 

Limitation for such suit A suit to establish a right to a share in property 
in respect of which an application under see. 192 is disallowed, may be brought 
within 12 years from the date of cause of action, and not within one year from the 
date of disallowance of the said application, Mcmeedunnissa v. Mahomed Alt, 
l W.R. 89. 

Notice : — No order can be passed against a person without allowing him to be 
beard and to adduoe evidence in his defence, Satv Ecet v. Gtpal Salih 84 Cal, 929 : 
12 O.W.N. 65 ; followed in Satyendra v. Narendra* 89 C.L.J. 279. Cf* 26 C.L.J. 149 
& 456. 

Delay as a ground of rejection of application It is open to a District Judge 
to take into account the delay in the presentation of a Curatorship application sod 
to dismiss it on that ground, Sakharam Lawman v, Vinayak Narayon t A.I.R. 1927 
Nag. 263-102 [.0, 622* 

Revision: —Fide notes at p. SCi.aafo; existence of another remedy by euit 
may affect the question at revisability under sec* 116 of the 0. P* Code, Parekh t, 

45 
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P 4 W.B, 1*14 : 10 1 0. 820 ; Qoraknath x Bithember, 66 P ft. 1888 } Kriskn&sami x, 
AbrtAii KtUhnai 84 Mad. 8fi#; Abdul Bamun x. K'iQti Ahmed, 10 Mad, 68 ; Papamma < 
x.'amwor of Qodavert, l i Mad. 841 ; Panlch'x bethel a Sugrtva, I.L.B.(1944) Nig. 
26^* 1944 NLJ 74-A1B 1944 Nag 182-218 1 0.209. lheie -will be so 
revision on the ground- 'that tbeie hsk beeu'exOeeslve enquiVy, Rvfavo x. Bam 
Naratn, ISOS All. L J. 682. 

it < 

194 . [Suo. P. IV A., S, 4} If the District Judge is satisfied 
Procedure there is siofficieM ground foP believing- av 

aforesaid but not otherwise, be shall summon 
the ptrty complained of, and give notice of vacant ordietuibed 
possession by publication,, and, after the expiration of a reasonable 
time, shall determine summarily the right to possession (subject to 
a suit as hereinafter, provided) and shall deliver possession 
accordingly : 

Provided that the Judge shall have the, power to appoint 
an officer ,who shall take an inventpry pf i effects, and Beal or 
otherwise secuie tliq paqie, ,upop. bei,ng applied to for the purpose, 
wiihpi^t delay, , whether he shall have concluded .the inquiiy 
ueoe^sary for snmrnor ing the party complained of or not. 

Procedure : — This eeotion lev* down the procedure the Judge should follow 
when en application is made. under sec. 192, end an enguiiv is, nude undei sec. 
193. If the Conrt is satisfied upon suoh enquiry that, there m sufficient ground for 
believing that the pergon in possession lies no lawful title &Dd that the peison 
applying is likely to be mateiially piejndiced )l, left .to the ordinary remedy of a 
regular suit, he should take action under thih section, Jag r jt x. Mai mohon Both, 
37 P.LB. 1904: 7 P.K. 1904 ; Of Tarak Chdndta v. Satya Choton. 16IC 604 
(Cal). The. Judge should proceed under thu section only if be is «o satisfied 
and not> u'ksrwtMifeubjeet to the proviso hereunder). He should then (i) summon 
the party oomplained' against, and (li) give notioe of vaoant or distui bed posies- 
eion by pulltcUton, and (iii)' alter a reasonable time summarily determine tbe 
right to poeseesion, and, (iv) deliver possession aooordingly. Thus/ an order 
nnder this section oan be . passed only where the conditions etnbddied in see 199 
have been fulfilled, Champs 'Devi x Pumn Brti. AIR. 1984 Lab 980 *'164 1.0- 
696. Under tbe Proviso, the Judge will have power to appoint; by malting an ad 
interim order on In -application, an officer to tale> an inventory of -effeete and 
seal or to aeenre tbe earne. 8troh in ad interim order can be made 1 only cn *ti Sp-pli- 
oation, for the pnrpoee and -(it seems) not suo moiU> it ’ean be niade< , before 
summoning tbe party oomplained agaiust, hut must be made in tbe oouree.*ef the 
enquiry, vide notes under tbe beading “Proviso: QffioSr to take Inventory^' below, 
ybe provisions of this eeotion in ho way controlled by 0 XXXI 1, ^6 i sf tbe 
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0. P. OdJrf. 1 Th* Motion esuUins no provision for dinoanding security from 
tbs person to whom property is ordered to be delivered under It, Bhabttarini Dtbi 
v. Prafulla Kumar, 36 0. W.N. 671 - 140 1.0. 376. 

Determine 8ummari!y After the investigation contemplated by sec. 193 
*nd this section, the Oourt shall make an order determining the right to possession 
and deliver possession accordingly. Such an order ie of a summary character, 
(wide Mohun Lall v. Oolfunnista t 11 W.R. 98. Cf. Maeedconnissa v. Ftiezvn B**be$, 
4 W.R. Mis. 6] and U not finally decisive on the question of title [Bhabatarini 
Debt v. Prafulla Kumar Mukheijee, 86 O.W.N. 871-140 1,0. 876], It is notjinally 
decisive in the sense that the question of title has ultimately to bs fought out by 
means of a regular suit, but subject to such a regular suit* it is final and not 
appealable, nor open to review, see see. 209, us/ra. But it ie revi sable by tbs 
High Oourt under Bee. 115, 0 P. Code* 1908. Vide notes under tbe beading 
“Revision'* at p. 351, ante. Cf. Sees. 146 and 146, Cr. P. Code. The disposal of sn 
application for the appointment of a Curator should not be postponed pending the 
hearing of other connected proceedings, Sakhcram Laxman v. Vinayak Na ayan t 
A.T.R. 1927 Nag. 268-102 1.0. 622. 

A Suit : — A regular suit is the only remedy for an adverse order wrongly 
made under this section ; inasmuch as the summary order under this section ie 
final and not open to appeal or review, Bee. 209, post. The position is however 
different in relation to a person to whom subsequently litters of administration 
are granted* read the notes under the heading* "ttucceseion’’ at p. 848, ants* 

Limitation for such suit : — A suit to establish a right to a share in property 
in respect of which an application under sec. 192 is disallowed, may be brought 
within 12 years from the date of cause of action, and not within one year from the 
date of disallowance of the said application* Mcmeedunnissa v. Mahomed Alt , 
IWK 39. 

Notice No order can be passed against a person without allowing him to be 
heard and to adduce evidence in his defence, Sato Eoer v. G<pal Sahti, 84 Ca), 929 : 
12 O.W.N. 65 ; followed in Satyendra v. Narendra, 89 C.L.J, 279. Cf. 26 C.L.J. 149 
A 466. 

Delay as a ground of rejection of application It is open to a District Judge 
to take into account the delay in the presentation of a Curafcorsbip application and 
to dismiss it on that ground, Sakharam Latvian ?. Vinayak Narayan , A. I K. 192? 
Nag. 263-102 1.0. 622. 

Revision : Fide notes at p. 861, ante] existence of another remedy by suit 
may affect the question of revisability under f*o< 116 of the 0. P. Code, Parekh t. 
45 
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LjUhalx Swriva, I L B. (1944) Nag, 262-1944 N.L.J. 74 -A. LB, 1944 »*«. i82~ 
218 1,0. 202. 

Proviso; Officer to take Inventory Vide notes at p. 862, anti . Snob an 
officer oan be appointed even if the enquiry under sec. 198 prior to issuing citation 
has not been concluded ; but the word ' conclude" suggests that snob an enquiry 
has already been started. Bo it seems that this Proviso does not empower the 
Judge to appoint any officer to take an inventory before starting an enquiry 
under Beo. 198. An order appointing an officer to take an inventory otherwise 
than in the oourse of an enquiry contemplated by sece. 192 and 194» is bad 
in law, Abdulla v. Mtrthur , 98 M.L J. 687 : 12 M.L.X. 497 : (1912) M.W.H. 1164 : 
17 I 0. 429, aud therefore open to revision by the High Court, vide the eases 
under the heading “Kevision'’ at p* 861, ante . 

195. [Suo. P. P, A., S. 6] If it further appears upon such 
inquiry as aforesaid that danger is to be apprehen~ 
ftadm*g k a«t.rmmt ded of the misappropriation or waBte of the 
ttou of proceeding. property before the summary proceeding can be 
determined, and that the delay in obtaining secu- 
rity from the party in possession or the insufficiency thereof is 
likely to expose the party out of possession to considerable list, 
provided he in the lawful owner, the l)sstrict Judge may appoint 
one or more ourators whose authority shall continue accoiding to 
the terms of his or their lespective appointments, 8nd in no case 
beyond the determination of the summaiy pioceeding and the con- 
firmation or delivery of possession in consequence theieof : 

Provided that, in the case of land, the Judge may delegate to 
the Collector, or to any officer subordinate to the Collector, the powers 
of a curator : 

Provided, further, that every appointment of a curator in 
respect of any property shall be duly published. 

Appolntnmt of Curator : — This saotion provide* for the appointment of an 
interim curator pending the hearing of the summary proceeding. The oondition 
subject to which a Curator is to be appointed ate: (i) that there must be an 
appiioation under aeo. 192 and an examination under seo 198 ; (ii' that the Judge 
must he in a position to aay upon auob application and examination that danger ia 
to be apprehended of mmpproprtation, t carts of the property before the summary 
proceeding oan be determined ; and (iii) that the delay in obtaining security from 
the party in possession or its insufficiency is likely to expose tbe party in possession 
to oqnsiderahle risk. Eolhandarama v. Jagathcmbal, (1098) 11 .W N. 74 .* 1® L.W. 
981 : A.I.B. 1993 Mad. 299 : 71 I.QL 88 ; Papamma v. Collector of Ocdattli, 12 Mad. 
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841 ; Maian Qopai v. JParOad*, 11 P.B. 1916 : 17 P.L.B. 1916 : 38 1.C, S48. Oo* 
«r mare Curators aen be appointed under this Motion. Ibe authority of >oeh 
Curators shall continue according to ibe terms of their respective appointments, 
end in no ease, beyond the determination of the summary proceeding sod the 
confirmation or delivery of possession in consequence thereof. So, the appoint* 
taent of a curator will not come to an end when the curator had not handed 
over possession of tbs property, although the summary proceedings have 
terminated, Likhmi Ohand v« Sam Lai Kapoor , A.l.R. 1981 All. 428 -lSS 1.0. 
414* In oase of land, the Oolleotor, or a subordinate of his, ean he appointed a 
Curator (aids the first Proviso). The appointment of a Curator shall he duly 
published, (vide the second Proviso). Vide the oases oited under eeos, 198 and 
194, eupra. An omission on the part on the District Judge to state that be is 
eatisfisd as regards the necessity of appointing a ourator, will not invalidate the 
order of appointment, Lila v. Mahange, 64 All. 188 “1981 A. L. J. 974 **A*LB. 
1981 All. 632 “ 137 1.0* 634 (F.B.). 

Duty of Judge Before passing an order under this section, an obligation 
is imposed on the Judge under sees. 193 and 194 to satisfy himself by some enquiry 
before citing the party oomplained against, that there are etrong reasc ns for 
believing that the party in possession has no lawful title and that the paity spply* 
ing is likely to be materially prejudiced if left to a regular euit, Papaa.fiui V. 
Oolleotor of Gfodaveri, 12 Mad. 841. An omission to state that the conditions of 
appointment have been fulfilled will not make the order of appointment illegal, 
Lila v. Mahange^ eupra . 

Officer to take Inventory, or Curator; — An offioer to take inventory can 
be appointed even in the caures of the preliminary enquiry whereas a Curator 
oan be appointed only afUr such enquiry. 

Object of appointment of Curator Ftdc Bisoram v. Emperor , 23 Cr. L.J. 
236; (1922) P.872: 66 I.C. 76 (oited at p. 847, ante). Cf. also Bcbaiab v, 
Nursappa, 20 Bom , 437 ; 2 N. L B. 72. Therefore, a Curator ie to be appointed 
only when prompt action is needed. 

196. [Sue. P. P. A., S. 6] The District Judge may authorise 
the curator to take possession of the property either 

MBhraM# generally, or uutil security is given by the party 
in possession, or until inventories of the property 
htve bean made, or for any other purpose necessary for securing 
the property from misappropriation or waste by the party in 
possession : 

Provided that it shall he in the discretion of the Judge to allow 
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the party in possession to continue in such possession on giving 
security or not, aud auy oontinuanoe in possession shall be subject 
to such orders as the Judge may issue touohing inventories, or the 
securing of deeds or other effects. 

I 

Powers oonferable on a Curator: — The District Judge may authorise the 
Curator (l) to take possession of the property either (a) generally or (b) until 
security is furnished by the party in possession, or (o) until inventories have 
been made under the proviso to seo. 194, and (2) to do any aot necessary for the 
preservation, protection of the property from misappropriation or waste by the 
party in possession, e.g. Collection of debts, rents etc. [ Vide seo. 197 (2),t»/ra]. 

Proviso:— The Judge oan in his discretion allow the party in posaesBion 
to continue in such possession on furnishing security (if deemed neoesSary), 
Buoh oontinuanoe in possession will not however affeot the Judge's power to 
direot the taking of inventories or to issue proper orders for the preservation of 
deeds and effects, 

197 . [Sue. Cert. B. 23] (1) Where a certificate has been 
granted under Part X or under the Succession 
oi r0 corfcain n powTrs^by Certificate Act , 1889 , or a grant of probate or 
curators. Payment of letters of administration has been made, a cura- 
debts, etc., tor appointed under tlin Part shall not exercise 

any authority lawfully belonging to the holder of the certificate 
or to the executor or administrator. 

(2) All persons who have paid debts or rents to a curator 
authorised by a Court to receive them shall be indemnified, and the 
curator shall be responsible for the payment thereof to the person 
who has obtained the certificate, probate or letters of administration, 
as the case may be. 

N. B —"This olause is taken from section 23 of the Succession Certificate Act, 
(VII of 1889), but whioh as it limits the power of the Curator appropriately falls in 
this Part of the Consolidated Dill" — Notes on Clauses of the Original Bill. 

Object of the Section : — The object of this section is (a) to prohibit the Curator 
(appointed under eec. 195, supra) from exercising any authority which can be 
exercised lawfully by the grantee of a Succession Certificate or by the grantee 
of probate or letters of administration, and (b) to give protection to all peraout 
who have paid debts, rents etc. to the Curator under the authoiity of the Court, 
and (o) to render the Curator liable to aooount for such debts, rents etc. to 
the Certificate holder or the executor or the administrator as the case may be. 
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Collection ef Debit, Beat* tie. by Curator : — If by the terms of fait appoint* 
monk the Curator it authorised by tfae Court to receive debit, rente of tbe property, 
lit will be entitled to do to withont toy further certificate under Fart X and to five 
acquittance for tuofa payment, tee Bobaa&b v. Nursappa, SO Bom., 487 ; alto 
proviso to tee. 300, post and pertona making payment to him trill bo indemnified, 
eub-teo. (9) ; to that the oertifioate holder, or the eieoutor or the adminietrator 
(ae the oate may be) will not be any more entitled to make them pay twite over; 
but tbe Curator will be liable to aooount for bit reoaipti to eueh oertifioate 
bolder, eieoutor or adminietrator. 

Object of appointment ef Ourator Bitoran's oate and the notee at 

pp. 847 & 854, ante. 

198. [Sue. P. P. A., S. 7] (1) The District Judge shall fait 
from the curator security for the faithful diB- 
Cerotor to give seounty charge of his trust, and for rendering satisfactory 
tuuae ration, accounts of the same as hereinafter provtata^ 

and may authorise him to receive out of the 
property such remuneration, in no case exceeding five per centum on 
the move, able property and on the annual profits of the immoieabke 
ptopeity, as the District Judge thinks reasonable. 

(2) All surplus money realized by the cuiator shall be 
paid into Court, and invested in public securities for the benefit of 
the persons entitled thereto upon adjudication of the summary 

proceeding. 

(3) Security shall be required from tbe curator with all 
reasonable despatch, and, where it is practicable, Bhall be taken 
generally to answer all cases for which the person may be afterwards 
appointed curator : but no delay in the taking of security shall 
prevent r he Judge from immediately investing tbe curator with tbe 
powers of his office. 

Amendment -—"The words ‘moveable’ and 'immoveable' have been substituted 
for tbe words 'personal' and 'real' " — Notts on Clauses of the Onginal Bill. 

Sub. sec, (1) ; Security : — Security should be taken from tbe Curator tor tbe 
faithful discharge of hie trust and for rendetlng satisfactory aocounta of bis ooilec- 
tiona. Snob aeourity should be virtually in tbe nature of an adminietiatirn bond 
under eeo. 991, post. Taking of aeourity it obligatory ae is olear from tbe use of tba 
word "shall.'' Fide alao eub-eeo. (8). 

Bemuueratlou The Curator is entitled to reasonable remuneration for hi* 
•srvieea Snob remuneration should, in no ease, noted 6 p o. on the moveable 
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property and on the annual profits of the immoveaM® property. 

Snb-teo, (2) : Investment: — All surplus money in the hands of the Curator 
Should he brought into Court and invested in public securities for the benefit of the 
person who will be entitled thereto upon adjudication of the summary proceeding 
Investments should be made in the manner indicated in the notes under seo. 14b, 
supra* Of. bee. 20 of the Indian Trusts Act, (II of 1682), 

199 . [Sao. P. P. A., S. 8] (1) Where the estate of the 

deoeased person consists wholly or in part of land 
Report from Ooiieotor paying revenue to Government, in all matters 
revenue paying land. regarding the propriety of summoning the party m 
possession, of appointing a curator, or of nomina- 
ting individuals to that appointment, the District Judge shall 
demand a report from the Collector, and the Collector shall thereupon 
furnish the same : 

Provided that in cases of urgency the Judge may proceed, in 
the first instance, without such report. 

(2) The Judge shall not be obliged to act in conformity 
with any such report, but, in case of his acting otherwise than 
according to such report, he shall immediately forward a statement 
of his reasons to the High Court , and the High Court, if it is 
dissatisfied with such reasons, shall direct the Judge to proceed 
oonformably to the report of the Collector. 

Amendment : — "The words 'High Court' have been subetituted here and in 
other plaoes in this Part where they oocur for the words 'Court of Badar Diwani 
Adalaut' "—Notes on Clauses of the Original Bill. 

Report from Collector; — In the case of revenue-paying estates, the District 
Judge oan call for a report from the Collector of the district before issuing citation 
nnder seo. 194 or appointing a Curator under seo. 196, but in oases of nrgenoy 
demanding prompt action, the Judge should not wait for suoh report ; vide the 
provito. 

Value of Collector's Report Though this seotion obliges the Judge to call 
lor a report from the Colleotor. still he oan not aot on euoh report alone, and 
oanaot dispense with the examination of the complainant nnder eee. 198. surra. U 
he does eo. hie proceeding will be vitiated by grave irregularity and will be 
liable to be set aside by the High Court on revision, Krishnatami v. Muthv Krishna, 
34t Mad. 861 ; 7 M.L.J. 78 Though the Judge is not obliged to aet in conformity 
With th« Collector's Report, still ho oannot altogether disregard it, vide eub.weo, (3). 

t 
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Is tha mat at hi* di»a*teen«nt with U, b« la to report tit reaaoot to tfce B4ih 
Court. tod (be High Court may accept snob reasons, or may over-rat* ti»n> 
directing him to ast conformably to the Oolleofcor’e report, 

200 . [Sue. P. Pe A,, S. 93 The curator shall be subject to all 

orders of the Dhtrict Judge regarding tbeiustitu- 
ofwLi^L 401 Md dafe106 tion or the defence of suite, and all suite may be 
instituted or defended in the name of the curator 
on behalf of the estate : 

Provided that an express authority shall be requisite in the 
order of the curator's appointment for the collection of debts or 
rents : but such express authority shall enable the curator to give a 
full acquittance for any sums of money received by virtue thereof* 

Initiation and Dafenee of Suiti by Curators:— All suits relating to the 
property under the Curator's management must, subjeot to fcbe direction of 
the Judge, bo instituted or defended in tbe name of Curator. In this respect, 
th<* position of a Curator is somewhat similar to that of a Receiver, appointed 
under 0,XL of the Code of Civil Prooedure. But under this section, previous leave 
of the Court is not necessary for suit by or against the Curator, though in the 
conduct of suoh suits the Curator should abide by the directions of the Court. 
Notion that the seotion does not say that tbe curator must be specifically authorised 
by the District Judge to institute or defend suits. It simply says that the curator 
shall be subject to all the orderB of the District Judge regarding the institution 
or defence of suits, Lakhmt Chnnd v. Ram Lai Kapoor , AIR, 1981 All. 423“ 
133 I C. 414. 

Proviso: Collection of debts and rents by Curator Vide notes under 
•ec. 107, 'upra. Aufchonty for suob collection should be conferied on tbe Curator 
by the Court in tbe order of appointment, the power to colleot debts ete. necessaiily 
carries with it the power to give acquittance for all payments on account of such 
debts ete The proviso in express terms retm to 1 collection of debts or rente" and 
does not relate to the institution or defence of suite, Lakhmt Chand v , Rom LaU 
A*IR 1991 All. 433-133 1.0. 414 

201. [Sue. P. P. A., S. 10] Pending the custody of the 

property by tbe cuiator, the District Judge may 
Aiiowanc to apparent Iua ^ e such allowances to parties having tovrima 

owners peaduut custody ... 1 . 

by outator. Awes right thereto as upon a summaiy investiga- 

tidn Of the rights and circumstances of tbe parties 
interested he considers necessary, and may, at > bis discietion, take 
esourtty for the repayment thereof with interest, in the event 0 / tbe 
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party being found, upoo the adjudication of the summary prodding, 
not to be entitled thereto. 

Allowance to apparent owners pending enquiry Pending tbe bearing of 
the controversy between tbe parties under this Part, if the property be ho tbe band* 
of the Curator, the Judge can direct bun to pay suitable allowances to tbe party 
having a prtma facte title to the pioperty, and can take seourity from eueh party 
for repayment of the allowances in tbe event of tbe oase being deoided adversely 
to him. 

202. [Quo. P. P. A., S. 11] The ourator Bhall file monthly 
accounts in abstiact, and shall, on the expiry 
Aooonnt« to be filed by nf A period of three mouths, if hie adminiatra- 
fcion lasts so long, and upon giving up the posses- 
sion of the property, file a detailed account of his adinmstiation 
to the satisfaction of the District Judge. 

Oarator's Liability for accounts: — The Curator is to file accounts in abetract 
every month, and detailed aooounts every three months, as well as upon cessation 
of his office, and in default he is liable to be punished under Beo. £03 (2 ),po^. 


203. [Suo. P. P. A., 8. 12] (1) The accounts of the curator 
Bhftll be open to the inspection of all parties 
Inspection of accounts interested ; and it shall Da competent for any such 
part/t'fkeop dnpiu ^o! interested party to appoint a separate pei son to 
keep a duplicate account of all receipts and pay- 
ments by the curator. 

(2) If it is found that the aocounts of the curator aie in ariear, 
or that they aie erroneous or iucomplete, or if the curaitor does not 
produce them whenever he is oidered to do so by the D'lsiuct Judge, 
he sh^U be punishable with fine not exceeding one thousand rupees 
for every such default. 

Inspection of Accounts —All parties who are interested in the proper 
administiftfcion of the pioperty are entitled to inspect tbe Cuiator's aocounts. and 
to arrange for the keeping of duplicato accounts by persons separately appointed 
by him. 

Penalty for default in keeping or submitting accounts:— If tbe Curator 
does not file accounts in aooordanoe with tbe proviaion of section 202. or file! 
erroneous or incomplete account* or if be fails to oarry out tbe Courts order 
for production of accounts, he is liable to be punished with fine not exceeding 
one thousand rupees for such default. 
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Bar to appoiutmeit o ( 
second curator lor same 
property. 


204, [Sue. P. P. A.., S. 13] If the Judge of any dietriot Tm 
appointed a curator, iu respect of the whole of 
the property of a deceased person, Buob appoint- 
ment shall preclude the Judge of any other dietriot 
within the same State from appointing any other 
curator, but the appointment of a curator in respect of a poition 
of the property of the deceased shall not preclude the appointment 
within the same State of another curator in respect of the residue or 
any portion thereof : 


Provided that no Judge shall appoint a curator or entertain 
a summaty proceeding in respect of property which ie the subject 
of a summary proceeding! previously instituted under this Fart 
before another Judge : 

Provided, further, that if two or more curators or' appointed 
by diffetent Judges for several parts of an estate, the High Covrl 
may make such order as it thinks fit for the appointment of one 
curator of the whole property. 


Bar te appointment of 8eeond Curator for same property Appointment of a 
Curator by one Judge for the entire property of a deoe&ied proprietor preoludr* 
the appointment of a second curator io reepeot of aoy part of the said property 
by any other judge, if the property be within one State ; but tbe appointment of a 
Curator in reapeet of a portion of the property of the deeeaeed shall not preclude 
the appointment (within the same Btate) of another Curator in reejiect another 
portion thereof. The principle of this section will not apply if the property be 
extending over different states. 

Simultaneous Proceedings or plurality of proceedings not allowed : — A seminary 
proceeding instituted in one Court in reepeot of ods property bare a similar 
prooeeding in another Court in reepeot of tbe same propeity. Fide the fiiet 
Proviso. Compare it with the lomewhat eoalogoue provision of eeo. U of tbe 
Guardian! and Wards Aet, (VIII of 1800). 

Plurality of Curators- — If two or more Curators are appointed by different 
judges for deferent portions of an estate, tbe High Couit may make a suitable order 
for the appointment of o common Curator for the different peita. 


Province : — As to the meaning of the term, see eeo 2(g). Now, there are oo 
provisoes— they are all states. 

46 
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205. [Sue. P. P. A., S. 14] An application under tlua Pari 
T . . .. . to tin® District Judge must be made within aix 

application for oufator. UlOnfehS 01 tbe death of the prOpl’iefcOt 1 WDOS© pro* 
party is claimed by right in succession 

N. B.— Glauses 204, 206 and 206 (now sees 206, 206 and 207) “have beep 
recast as they are drawn in a form which is no longer employed in modern Aota ~ 
Notes on Clauses of the Original Bill . 

Limitation for application under sec, 192 : — Suoh an application must be 
made within six months of the death of the proprietor whose property is claimed 
by right of succession. Suoh Succession is to be traced with reference to the last 
deceased holder . Bhimappa v. Khanajpa, 84 1 om 116 : 11 Bom. L li. 1808 ; 4 I.O. 
694. and not necessarily the last deceased proprietor, Benode Behari v. Rt.i Sundari 
Dassya , 63 Cal. 637-30 O.W.N. 600-A.l.R 19^6 Cal. 779-94 l.C. fcb8. Uua. 
one K (a Vatandar) died in 1892. Eia widow Baaawa was entered on the Vatsn 
Register as representative Vatandar and abe held the Vatsn property until her 
death in 1907. Within six months of Basawa’s death, Kbanspps, claimed to be 
the nearest heir of K, applied for possession of the property under the Curator s 
Act (now this Part) and the Judge granted her application; on appeal the High 
Court held that Kbanappa was within time, inasmuch as all that was to he 
deoided was who should he put in possession of the property in succession to the 
last deceased holder, 34 Bom- 116, supra. A similar \iew has been taken also in 
Benode Behari v. Bat Sundart Das^yi, 63 Cal. 6^7 — 30 O W.N 600 — A. I It. 
1926 Cal. 779-94 1.0. 688, supra. Ihe woid “propriatoi" in the section is wide 
enough to include the case of Hindu widow, Kuknoo v. Bnm Naiatn, 1963 All. L.J. 
682. 


206. [Sue. 1\ P. A., S. 15] Nothing 
deemed to authorise the 
publio act uf settlement 
tions given by 
'property for the possession 
his decease in the event of minoiity 
such case, as soon as 


Bar to enforcement of 
Bart agaiuifc publio set- 
tlement or legal direc. 
tiona by decoasod. 


iv tins Fart shall be 
contravention of any 
or of any legal diiec- 
decea6ed proprietor of any 
of Lis property after 
and, 


or otherwise, and, in every 
the Judge having jurisdiction over the 
property of a deceased person is satisfied of the existence of such 
directions, he shall give effect thereto. 


J 5 —Nothing in this Part will empower a Judge to do anything in oentraven- 
tion of any publio act of aettlement or any legal direction of the deceased proprietor. 
On the other hand, the Judge will always endeavour to give effeot to tha diiectioua 
, of the deceased proprietor, if he be in a position to ascertain them. As Pointed 
out in • Bombay decision {Jt*hmndlhai v Bai Eavabai, 36 Bern. L.B. 146 ! A.l.fi. 



Am. 109} 


PSOTflOTlOII OF PBOPBHTT OF DBCBABBD 


fffll 


1934 Baa. 607 : BO 1.0. 009), the whole law in Ibii Part it really eat of Bate, atfi 
there it do great neoeeeity For invoking ite aid, inasmuch ae the purpose it aerVet, 
•»o be well eeoared by recourse to the provision* of other statute*. 

207. [Sac. P. P. A., S. 16] Nothing in this Part shall be 
deemed to authorise any disturbance of the 
mate ourntorYn cue of possession of a Court of Wards o i any property ; 
Minors having property and iu case a minor, or other disqualified peison 
eabjeettoits jurisiiohon w jj 0ge p ro p er ty fa subject to the Court of Wards, 

is the party on whose behalf application is made under this Part , the 
District Judge, if he determines to summon the party in posses- 
sion and to appoint a curator, shall invest the Court of Wards with 
the curatorship of the estate pending the proceeding without taking 
security as aforesaid ; and if the minor or other disqualified 
person, upon the adjudication of the summary proceeding , appeals 
to be entitled to the property, possession shall be delivered to the 
Court of Wards. 

Aualysis of the Seetioi (1) If a Court of Ward* be in possession of tba 
disputed property, the Judge should not duturb such possession ; ( 52 ) In the oaaa 
of a rwi it «r or otherwise disqualified applicant, subject to the Court of Ward*, if the 
Judge deoides to issue oitation ou the opposite party and to appoint a Curator, the 
Court of Wards should be appointed snob Curator without being called upon to 
furnish security ; (8) In the event of success of such minor or otherwise disquali- 
fied applicant, possession of the property should be delivered to the Court of \\aida 
on ble behalf 


208. [Sue. P. P. A., S. 17] Nothing contained in this Part 
shall bs any irapediuent to the bringing of a 
bring*u?t. to suit either by the party whose application may 
have been rejected before or after the summoning 
of the party in possession, or by the party who may have been 
ovioted from the possession under this Part . 


Kenedy of unsuccessful Party The remedy of an unsuccessful party in 
ft summary proceeding ander tide Part is by way of a regular anil, Qtde also sec. 194, 
tupra. In (his respect the provisions of this Motion resemble those of seo. 146 of 
Or. P. Code, 1898. CJf Biso Bam v. Emptier, 28 Or. L J. 286 : A.I.R. 1922 Pat. 
872 : 68 I 0 76 There being an alternative remedy by way of suit, it is not 
nsessssrv for the High Court to exercise its revisional jurisdiction in the matter, 
Gonriskinkw 9 D&biprasad , A.I.R. 1929 Nag 817. 

OempftrUoB with she. 145, Or* P. 0. Under seo. 146, success is determined 
with reference to the question of poutuion ; hut under this Fart it is determined 
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with reference to the question of ripJM to possession or title, «ide Wet. 191 *t# 
194, 

Limitation:— A suit to establish a right to a shaie in property in respect of 
wbioh ad application under this fart is disallowed, may be brought within 19 year* 
from the date of cause of action and not within one year from the date of die* 
allowance of the said application, Momtedunnisia v Mahomed Alt, 1 W.R 89 ; 
ride also Baja Enayet v* Qirdkaree Lai, 11 W.R. (P.O.) £9 ; 2 B L.R, 76 : 12 M.I.A. 
866, Of. Loknaratn v. Bath Myna, 7 W.R. 199, F. B. 

209. [Sue. P. P. A., S. 18] The decision of a District 
Judge in a summaiy proceeding under this Fart 
summary prS^.° f ®h a ll have no other effect than that of settling 
the actual possession ; but for this purpose it shall 
be final, and shall not he subject to any appeal oi ievie\v. 

Effect of a Summary Decision : — A summary decision under this Part has no 
other effect than that of settling the actual possession. It does not operate sb res 
judicata on the question of title or of the right to possession. 8o, an aggrieved 
party can establish bis suoh right or titls by means of a regular suit under sec. 208, 
supra 


Finality of the Summary Order -—For the limited purpose of settling the 
question of actual possession, such an order is fanal and is not subject to appeal or 
review Tberefoie, no appeal lies fium the decision of the District Judge undei this 
Part, Qajadhar v. Megha, 44 All 640 20 /t.L J. 868: AIR. 1922 All 387 — 
relied on in Sm Daljtt Kaur v. Tarlok Singh , 1953 A.L J 468 “A. I It. 1968 All 707, 
Of, Mohunlal v. Oo'funnw a, II W It. 98 . 6 BLR. 164. Lven when the Judge 
erroneously fumes issues relying on the mistaken oonsent of the party's pleader, 
though such mistaken oonsent is not binding on the paity, the Judge's decision will 
be final, Jusoda v. Baboo Gouree, 6 W R. Mis 63. In order to bar appeal or review, 
it must be shown that the deoisiou is in a summary proceeding under this Part, 
Batjnath Das v. Mahabut Ramdeo , 1963 A L*J 8l6®= A. l.R, 1963 All. 663* 

Revision : — Though the Judge's decision is final under this section, still if the 
order be vitiated by grave illegality or inegulaiity affecting the question of wiong- 
ful exercise, non-eieroiee or iriegular ezsroiss of jurisdiction, within the meaning of 
sec. 116 of the Code of Civil Procedure, it will be subjeot to revision by tbs Bigh 
Court, vide the notes and cases under the headings "Jurisdiction" and "Revision" 
at p. 361, ante ; Bua Dttta v. Sahib Diyal , I L.R. (1939) Lah. 196*41 P L.R. 766 - 
AJ.R. 1938 Lab. 768*179 I C. 103. Oomp Khaja Kutbuddtn v. Ehoja Faieuddtn, 
#$,L«R, 72; Sakharam Lawman v* Ytmyak Narayan, A. l.R. 1927 Rag. 2(*fi*#302 
ICL022. JJut where there is an Alternative remedy by way of a regular suit, the 
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Sigh Court will be reluctant to inter/ers in revision. Qouri Shankar v. Ddnprauid, 
A. I.tt. 1929 Mkg. 817— approving 2 M L.H. 12,tufra. 

210. [Sue. P. P. A., & 19] The State Government ma$ 
appoint public curators for any district or number 
«ar»tori? 90t ** *' BfcU * of districts ; aud tbe District Judge having juris- 
diotion shall nominate snob public curate is in alt 
cases where tbe choice of a curator is left disoretionaiy with him 
under this Part. 

Appolutmeat of Public Curators : — The State Government nay appoint 
public Curator* for any district or group of districts Where pnblie Curators exist, 
they should ordinarily be appointed coder see. 196. Compare the State Govern* 
dent's power to sppoint Offioial Beoeiver under sso. 67 of the Pros Insolvency Aot 
(V of 1920). 


PART VIII. 

Representative title to Property op deceased 

ON SUCCESSION. 

This is an important portion of the Bill whieh deals with title to the property 
of the deceased. It is only by separating these provisions of the law that a olrar 
view oaa be obtained of the requirements of the Indian law aa to grants by tbs 
Court in tbe ease of the estate of a deceased person. By separating the law 
in this manner, the oonsolidatioc of those provisions of the law relating to probate 
and grant of administration whiob are now contained in the Indian Boooeaaion Act. 
1866 (X of 1866) and the probate aud Administration Act, 1881 (V of 1881), are 
rendered possible '* — Hotel on Clauses of the Original Bill. Ct. alee Joint 
Committee Beport. 

211, (Sue, S. 17t#} (I) The executor or administrator, &b the 
Character and property °* 80 m»y be, of ft deceased person is bis legal 
of executor or edmiuie- representative for all purposes, and all the pro- 
tr*<iot ae sash, party of the deceased person vests in bim as 

such. 


(Pro. S. 4] (8) When the deceased was a Hindu, Muhammadan, 
Buddhist, tUlth or Jaina or Parsi or am exempted person , nothing 
herein contained shall vest in an executor or administrator any , 
property of the deceased person which would otherwise have 
passed by survivorship to some other person. 
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Sub. see, (1) : Deceased's Property Teste in Executor or Administrator 

The ISxeoutor or administrator of a deceased person is hie legal representative for 

all purposes, and all the property of the deceased person vests in him as such* 

Thie will be the position even where a widow is appointed the executrix Mi* Ishar 

Kaur v, Amarnath, A. IB. 1933 Lab. 740-146 1.0. 616 The words, “a» snob” 

•how that the vesting is not of the beneficial interest in the property, but only for 

the purposes of representation, Mst . Kalwant Betva v. Karamchand Sons, I.L«R. 

(1939) 1 Oal 21-68 O.L.J. 8-48 G.W.N. 4- A.I.R. 1988 Cal. 714-178 3.0. 878. 

For the meaning of the expression as such, see also Basanta Kumar v Bengal Y> A* & 

I. Co-opt. Soosety , 1969 Oal. L J. 71. Where there are more than one executor, the 

property vests in all of them, Amnt Race v. Sanborn Lai, 1947 O.W N. 480*- A. I R. 

1943 Oudh, 161-204 I.C. 219, The property vests in the executor /nm the date rf 

the testators death and in the administrator from the dale of the grant, Of. 

Kurrutulain v. Peara Saheb , 83 Oal. 166 : 9 O.W.N. 988 ; Jehangtr v, Bai Kuktbai, 

27 Bom, 281; Muntsami v. Muruthammal , 20 M LJ. 189. Ibe eflect of such 

vesting is that the executor or the administrator by virtue 
Effect of vesting. . . . 

of hie offioa only, that is, meiely as such executor or 

administrator takes an estate in the property of the deceased and a legal character 

is conferred on him, [Qtfish Chvnder v Broughton, 14 Cal , 861 Jchangtr v. Bat 

Kukibat , 27 Bom., 281 (283)], irrespective of the question whether he is an heir 

or not, Kissenlal v. Ttlak Chandra, 43 O.W.N 1218; Bhudeb Chandta v. Bhtk 

Shankar. A.I R. 1942 Pat. 120 -196 I.G 837 Cf. Kunrdas Dtvchand v Jeihsh 

Naorojt, 43 Bom. L.R. 981 - A.I R. 1942 Bom 64 - 198 I. G. 609. Ihe position of 

the grantee of probate or letters of administration i» as taking the place of tbe 

deceased himself, Ma Gyt v. Maung Tat, A IK 1^34 Rang. 291-161 1C 971. 

As to the meaning of the expression, "all the property of the deceased, see 

Mtdnapore Zemxndaii Co. v. Ramlcanat Singh, 6 Pat 80 — A.IR. 1926 Pat. 130, 

cited under the next heading. Wheie fch^re are successive exeoutos or adminis- 

tiatiors, the representation continues, Prasunna Kutnart v, 

Continuity of Represen- Qolab chandt 2 L kt Hfi : 14 B.L.R, 460. 8o a decree 
tation. . . . 

against one executor or administrator binds hie euoes- 

eor in office, Bat Meherba i v Magan Chand, 29 Bom , 96 , inasmnoh 
as such a decree is binding on the estate itself. Ibe 
Decree against Execu- validity of a decree against the exeootor is not affected by the 
subsequent revocation!* subsequent revocation of tbe grant. Ma Thtin Nepian, 
9 Kang. 360- A I B. 1981 Kang. 2B8 — 133 I O 494. Bead tbe 
note* under tbe heading, "Meet of Revocation’’ under eeo. S68. pod. So far te tbe 
heir it oonoerned, tbe estate doe* not vest in tbe exeoutor "in truet for any epecifio 
purpose" within tbe meaning of sec. 10 of tbe Limitation Aot (dow Act XXXVI of 
1968). Vundravandas v. Curson Das, 91 Bom . 646 ; Khsrodemoncy v. Doorgamonty, 4 
Oal . 466 ; Nandlal v. Eatlochand, 14 Bom . 476 ; Aysshabai v. Elrahm, 89 Bom . 
864 ; but be oan be made an express trustee by tbe will, 2 Bom., 888 ; Cf. Njttor ini 
v. Nlt'tdolal, 80 Oal. 869. Tbe estate being vested in him. it* executor or lb* 
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*4 mioistratot is a necessary party in all suits relating to tbs estate ; even *beu tfai 
■contention is between the persons beneficially interested and a tbiid party, tlse exe« 
eutor oati carry on the suit himself and the beneficiaries need not be impleaded* Of* 
Xohananda v. Akkoy Kumar , 6 0. W. N 488 ; China Lafohmi v. Nsralk > Venkata* 
83 M L J. 194, Compare also Nowajee v. Administrator -General, 88 Mad. COO, II 
the estate really Tests in the executor from the testator'* death, it may be 
asked why the Legislature sould deem it necessary to enact see. 297, validating 
intermediate aet of the executor prior to the grant of probate, Formerly. it was 
thought that the vesting contemplated by this section was a sort of inchoate or 
contingent vesting only, Of. Jehangir v. Bat Kulabai , 27 Bom,, 281., The 
Judicial Committee, have, however, recently pointed cut that the object o! 
eoo. 227 is simply to avoid multiplication of proofs and not to detraot from tie 
effect of vesting in accordance with this section, Kadiyala Venkata Sulbon.ma v. 
Katreddi Ramayya, 69 I.A. 112-65 O.L.J 263- 86 C.YV.N. 441, P.U ; therefor 
an executor even if unequipped with a grant of probate will be competent to do all 
acts incidental to bis office, excepting those in connection with legal proetedinge 
in Courts, for which sec. 213 expressly requires a previous forensic eqnijnmL 
read also Panduiang Shomrao v. Dwaikadas Kalhandas , 86 Bom. LB 700 ta> 
A. LB. 1 938 Bom. 342- 146 1 0 621; Bhudtb Chandra v. Bhthhavi Kar , 196 I C, 
817. Qiiwstion of title and forensic recognition are different things. A nan may 
have title and may validly deal with the property, although he may bare no recogni- 
tion from the Court. Bee Kadiyala Venkatusubbavmas Case, suira. Q he ugh the 

executor or administrator gets a legal estate in the deceased's 
The Executor or ad- ... , , . , , , 

ministrator takes no property, still it is oot to be understood that they take 

absolute or benoflmal a benefioia! or absolute interest therein, Lallulhai v. 
estate, 

Mankuvar Bai, 2 Bom. 888 ; Saral Chunder v. Nam Mahan* 36 
Cal., 799: Mst. Kulwant Bewa v Karan Ckand, I L K. (1989) 1 Cal. 21^68 O.L 3. 
8-43CW.N. 4-A.LB. 1938 Cal. 714-178 I C. 873. He takes the estate only for 
the purpose of administration ; so be transmits nothing to his own representative. 
Be Santa ?. Secretary of State, 14B.LK. 423; nor can be ignore the beneficiary, 

Broianath v. Anandmayt, 8 b. L. B., 0. C. J. 208 : notwitb* 
oc^Leg 0 i"ee° ( Heir standing the vesting of the legal estate in tbs exeoutor or 

the administrator, the beneficial interest in the property 
remains either with the heir or the legatee, [Jehangir v. Bai Rukilai, 27 Bom, 
281; Ramanuja Ammal v. Swami Pillat, 22 M.LJ. 228; Antcni Cruz v. Matt es* 
34 Mad , 396 : (1910) M W.N. 272 : 20 M.LJ. 9b4 ; 8 M.L T. 77 : 7 I C. 242). 
with the result that the natural heir-at-law's power over his beneficial interest is 
Dot cut down by the graut, His such interest is transferable property within the 
meaning of seo. 6 of the T. P. Act ; this section as also sec. 216 of the Aot concern 
themselves with the question of representation only and nothing else, Mtt Kuluont 
Besot i r. Karamehand Soni, I.L.B. (1989) 1 Cal 21-f8 0.LJ. 8 4 B O.W.M, 4** 
AJUtt* 1938 Oal. 714-178 1,0,873, The legal heir of a testator in possession of 
his general egtats oao maintain a suit for the benefit of the estate so lchg a* the 
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right under the will is not formally established, Gcpal Lai v. Amulya Kumar, 
69 Cal. 911. Bead also the notes under seo, 218, post. The English Law dootiine 
“that the appointment of exeoutorB is a gift to them of the personal eBtafce * does 
not apply to India, Richard Taylor v. Sri Krishna, 82 Mad. 443 : 2 l 0 4. Of. 
Bat Mi'hcrbai v. Magan Chand , 29 Bora , 96 (supra). So far as the question of 
legal title is cono^med, there is no difference between the Indian law and the 
English law as both of them make title flow from the will apart from the question 
of probate, whioh according to both, simply authenticates the right and dispenses 
with proof. See Kadiyala Venkata Subbammas case, stipt a. Once an exeoutor has 
functioned as such, he cannot any more act as an heir, Venkata Sudarsana v. 
Andhra Bank Ltd. % A. LB. I960 Andhra Pra. 278. 

All the property : — The expression covers both moveahle and immoveable 
property, Mancharjt v. Narayan, 1 B. H. 0. R. 77 ; in short, it includes all 
kinds of property, De Souza v. Secretaip of State , 12 B. L. B, 428 ; Behary 
Lai v. Juggomohun, 4 Cal., 1 ; Mtdnapore Zemmdari Co. v. Ram Kamal 
Singh , 6 Pat. 80-A. I. B. 1926 Pafc. 180; property wherever situate will 

vest in the exeoutor or the administrator, Re Ezekiel, 21 Bom., 139. The 
expression must be oonsfcrued as meaning the aotual property of the 
deoeased whether held by him for his own benefit or for the benefit of others, 
Midnapore Zemindary Co. v Ram Kanat , 6 Pat. 80^7 Pat, L.T. J88~ A. I R. 1926 
Pat. 180- (Foil., 12 B L.R. 428). It seems that the proposition of law has been 
stated too broadly in this case. It is only the pr perty in wich the deceased has 
a beneficialinterest. that vests. Propeityheld in trust by the de« eased, or that 
over whioh he has no disposing power dues not so vest, Cf. De Souza v, Secietoiy of 
State , rupra : BeharilaVs case, supra. As to whether the expression “all the 
property*’ in the section will include pi opei ties mentioned in the will, see A 1 R. 
1954 Ajmer, 60. Under sub-sec. (2), in esses of certain classes, the property 
whioh would pass by survivorship will not vest in the executor or the administrator, 
Lahshamba v. Naidu , 88 Mad. 369. Vide aNo under the heading “Pass by Survivor- 
ship”. An executor of a deoeased lessee is liable to the lessor to the extent of any 
assets of the testator whioh may have come into his hands, although be may 
not ever have entered into possession of the lease-hold premises. But if he has 
entered into possession of the property, his liability will not be limited to 
such assets, and he will then also be personally liable for tbe rent, Kameshwara 
Singh v. Pherozsha Merwanji, 40 O.W.N. 390*= 166 I.C. 121. 

The intention of tbe Legislature, as appearing from this section seems 
to be to lay down tbe general rule that tbe grant of probate should embrace tbe 
entire estate of tbe deceased. Of course, there are sections in the Act (see Cb. II of 
Part IX of tbe Aot) whioh show that grant can be made in respect of portions of 
the estate under speoial oiroumstanoes, They simply furnish specific instance* of 
tbe general rule embodied in this section, see Satpal Rom v. Collector of Multan , 
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12<L*h, 584 2 P.L,R. 393- A.I.R, 1931 1 Lab, 810. Read in this connection 

the observations of Rankin C. J. in Qirijabala v. Manindralal,$l O.W.N, 874* 
A4.R. 19 i7 OaL 654-103 l.C. 692. 

Executor: — For definition, vide seo. 2 (c). The executor derives his title 
from the will and not from the probate. The probate is simply the evidenoe of 
the executor's appointment. He represents the estate fwm the date of the testator '4 
death, 3t eghaj v. Krishna Chandra , 46 All. 266: 22 A.L.J. 193: A ML 1924 
All. 366 : 78 I.C. 243 ; Bhudeb Chandra Boy v. Bh%k Shankar Patnctk, A. ML 1944 
Pat. 120-196 I. C 837. fto ha represents the estate even before he takes out 
probate, Shaik Moosa v. Shaih E'sa % 8 Pom. 241; Mathuradas v. Qoculdas, 10 
Bom. 468; Narandat v. Narandas , 3L Bom' 418 (428). Cf , Saiatv. Bhupendrm 
25 Cal , 103 ; Myappa v. S. Chetty , 48 I. A. 113 ; Kadiynla Venkata Subamma v. 
Katreddi Ramnyya, 59 T. A. 112-66 O.L,J. 268-36 O.W.N. 441, P.U. ; 66 Mad; 
443-62 M.L.J. 365-1932 M.W.N. 486-34 Bom. L.R. 764-1932 A.L.J. 293-9 
O.W.N. 241 - A. I R. 1932 P C. 92-186 l.C. Ill (P.C.) ; Bamcharan v. Dharohar, 
81 Pat. 993 — A. l.K. 1954 Pat. 176— relying on 43 l.A. 113. Brojanath v. Ananda ± 
mayi, 8 B.L.R. 206 (O G J ). For particularly about the position of a Hindu 
executor, see Bat Meherbat v. Maqan Chand, 29 Bom., 96. As to how far the 
executor tesembles a trustee or a receiver, see Moharaj Btbii. Shyama Btbi . 30 Cal., 
937 ; Jaiat Tarim v Noba Oopal , 5 CL..T. 270 ; also the notes at pp. 366-67, ante 
and lift Timts (1902) 1 Ch. 176 ; Charlton v Durham, L R. 4 Ch 438 ; Be Watdamis , 
( 1908) 1 Ch. 123 ; Bn Whistler. 36 C.D. 561. The duties that have been oast on 
the executor make his position very much akin to that of a trustee. To all intents 
and purposes, he is a trustee, though in name he is not bo, Venkatasrtbramania v, 
Siv* Ournnatha , A.l R. 1988 Mad 60-180 1 C. 462, The intermediate acts of an 
executor are validated by the grant of probate, oids Bee. 227. The Judicial 
Committee (in Eadtyulas case) have pointed out that said seo. 227 simply 
serves to avoid multiplication of proofs {vide p. 367). Compare the position of an 
executor with that of an administrator, below. Vide also the notes under 
the heading “Vesting," and Be Mackay , (1906) 1 Ch. 26 (60). For the powers of 
an exeautor, read the notes under sec. 305, post. Ordinarily speaking, the executors 
fully represent the estate, but the position would be otherwise where the personal 
interest of an executor is diametrically opposed to that of the estate, Sudhit 
Chandra v. Qovrnda Chandra , 46 Gal. 438-21 C.W.N, 1043. 

Administrator For definition vide see. 2 (a), For distinction between 
Succession and administration, read 63 Bom. L.R, 940 - A.I.R. 1 962 Bom. 227 ; 
also 81 Pat. 993 — A, 1. R, 1964 Pat. 176. Unlike the Executor, be derives his title 
from the grant, before which the estate does not vest in him. (Cf. See 212). An 
administrator has to give an administration bond (see. 291) ;* whereas an executor 

* 4 * Ifl eases other than those of Hindus, Mahometans, Buddhists. 8ikhi, Jainas, 
Parai and exempted persons, an administrator who is an attorney of an absent 
executor, under seo 241* is exempted from giving a bond. 

47 
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baa not got to do to, eioapt in tba aw# aontasoplatad bfr 
His position and pow«« ga0- 291 (2) (b), infra. But one* ha obtain* the grant hia 
an executor. rights relate baok to the date of the death of the person 

whose administrator he is, see see. 220 ; Antoni Ctitt V. 
Mathes, 44 Mad. 396 : 20 M-L.J. 984 : 7 1.0. 242 ; but tbe intermediate aots of the 
administrator tending to tbe diminution or damage of the estate are not validated 
(see seo. 221) ; Hiatu Baksh v. Debendra, 29 C.L.J. 68 ; but the exeoutor'e position 
is different (eeo. 227). After the graDt bis powers are very much like thoee of an 
executor, Blackborouqh v. Davis, 1 P* Wms. 43 , vide aleo at p. 8, ante. Touoh. 
p.474. Of. Ambica Churn v. Kula Chandra, lOO.W.N. 422. By dealing with tbe 
estate before tbe grant, be becomes an executor de son tort’ , (see. 808). Of. 
Sudhwant v. Ram Giiunder , i7 Gal. 620 ; Kshiitsh Ckunder v. Radhica Mohun, 
3o Oai. 276: L2 0. W.N. 2d7. For tbe power of au administrator, read the note* 
under seo. 306, post, as also Pestonji v. Bai Maker Ali , 30 Bom. L.R. H07""A.I.R, 
1928 Bom. 639-112 1.0. 740 aud H. P. Robson v. Administrator General, Punjab , 
SO P.L.R. 603 — AJ.lt. 1929 Lab. 763, cited there. 

When administration comes to an end ; — See 19 Bom. 1, 81 Cal. 89 ; 23 Mad. 
216 ; (1921) 2 Cb. 59 ; also Henderson, p. 355. 

Legal Representative For meaning of tbe term see King v. Oleaveland, 
4 DeG. & J.. 477 ; Re Best's Settlement, L.R. 18 Eq. 68C ; Re Crawford's Tiusts, 2 
Drew, 230. Of. Seo. 2 (i 1) and O. VII, r. 4 of tbe Code of Civil Procedure. A 
Deoree against a person who is not a legal repiesentative of tbe deceased doeB not 
bind tbe deceased's estate, Administrator' General of Burma v. Chettyar Firm, 6 Rang* 
742-A.l.R. 1928 Rang. 83. 

Position of an Executor before the Hindu Wills Act Prior to tbe Hindu 
Wills Act, the deceased's estate did not vest in bis executor, Khervdemoney v. 
Doorgamoney, 4 Gal. 466 ; Sarat Chandra v. Bhupendra, 25 Cal.» 103. Tbe executor 
was simply in tbe position of a manager, and took no estate in the deceased s 
property, Amulyacharan v. Kalidas , 32 Oal., 861 ; Administrator- General v. PremM , 
22 I. A. 107 (114) : 22 Oal. 778 ; Maniklal v. Mancherji , 1 Bom , 269 ; Salcina Bibi 
y. Mahomed Ishak, 87 Cal. 839 ; Lallu Bhai v. Man Kuvar Bat, 1 Bom. 889 ; 
Amulyacharan v. Fazijuddin , 32 Cal., 718 ; Jugmohandas v. Pallonjee , 22 Bom., 
1 ; Giriih Ckunder v. Broughton , 14 Oal. 861. Jaykalt v. Shibnath, 2 B.L.B., O.C. 
1; Basania Kumar Basil v. Lala Ram Sankar Ray, 59 Oal, b59**66 O.L.J. 206" 1 
A.I.R. 1932 Cal. 600-138 1.0* 882. 

Suh-sec. (2): Pass by Survivorship ’.—Under this subsection, when the 
deceaied was a Hindu, Muhammadan, Buddhist, Sikh, Jains or Parti or an 
exempted person [see see. 8 (8)], the property which would past fay survivorship 
does not vest in tbe executor or tbe administrator under sub-seo, (1). Vide Bai 
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Barker v* Maniklal, 12 Bom., 621 ; Collector of Ahmedabad v. Savcha'd , 27 Bom.; 
140; Dsbendra v. Surendra, 5 Pat. L.J. 107 ; Kali Kvmai v. Nufabati , A.I.B. 1928 
Pat, 96 : 70 LO. 15fi ; Sheetul Chandra v. Lakshina km 63 Cal. 16 ; Dnrpa 

Praiai v. Jewdhart Singh. 62 Cal. 788-61 O.L.J. 698. 

No letters of administration should be issued in a ease, of survivorship and 
oven where it is erroneously granted, the grant is of no legal effect whatsoever, see 
Durga Prasad v. Jewdhart Stngh t supra. The reason of the rule is obvious. There 
is no estate or assets descended from the deoeased. The rule applies to alt 
eases where the property is admittedly joint and applies even where the property 
consists of company shares acquired by the members of a joint Hindu family with 
joint funds, Balmukund Dabs, In re, A.I.R. 1980 All. 82 ; Banwatt Lai v. Makmdan 
Lil, I9i0 A. L.J. 280 — A.I.R, 1980 All. 99 — 128 1,0.188. Read the notes under 
the heading, ‘"Joint Hindu family'* under sec. 218, post, and read there the views 
of the Bombay Court regarding grant of administration in respect of co-parcenary 
property. 

Position of a Mahomedan Executor ; — It is doubtful if a Mabomedan executor 
can claim to represent the estate of his testator until he has taken probate, Fatima 
v. 2?<<a, 7 Bom , 266 ; Cf. Kurrutulain v. Peara Saheb , 88 Cal. 116 ; 9 O.W N. 988. 
As it is not necessary for a Moslem executor even to take out probate [Shaik Musa 
v. Shatk Issa, 8 Bom. 241; Sakima Btbi v. Mahomed I&haque, 87 Cal. 889 ; 
Mahomed Yusuf v. Uargovtndas, 24 Bom, L.R. 768 ; Mahomed Hussein v. Atshabai , 
86 Bom. L. K. 1165- A l.R 1936 Bom. 84 - 1 66 I.CJ. 884 ; Syed Abdul v. Baintud- 
din, 2d C.W-N. 295] the position of an ezeoutor of a non-probated Mahomedan will 
is really amomalous. Vide under sec. 218, post. According to a Bombay decision 
the entire property of the deoeased and not merely the bequeathable third is 
placed in possession of the executor of a Mahomedan will ; (sec. 211, ante) 
therefore dealings with such an executor by bonafide purchasers are valid, 
Azimnnnissa v. Alt Khan , 29 Bom. L.R. 484- A.I R. 1927 Bom. 387-102 I. 0. i29 ; 
this is so because the executor has a power of disposition over the property under 
see. 307, of the Aot unless restricted by the terms of the will, Ahronee Shemail v. 
Shaikh Ahmed, 88 Bom. L.R. 1066 -A.I.R. 1931 Bom. 688-186 I.O. 817. Accord- 
ing to the Nagpur Court, a Mabomedan will can, no doubt, be admitted to 
probate although it purports to deal with more than the bequeathable third of his 
estate, but exeoutor*s position in relation to the exoess portion of the property is 
not the same as it would have been if the entire property had been devisable, 
Ab lnl Rashid r. Mtnhazul Ka*an, A.I.R. 1938 Nag. 178-176 I.C. 897. 

N. B — For application of the section to a property situate outside Bombay, 
oide Bai Harkor v. Mantklal, supra , 


212. [Quo. S. 190] (I) No right to any part of the property 
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of a person who has died intestate oan be eet*. 
prop«ty!° inlaBt ' lW * blisliedin any Court of Justice, unless letters of 
administration have first been granted by a Court 
of competent jurisdiction. 

[Sue. S. 331 & N. C. A., S. 3.] (2) This section shall not apply 
in the case of the intestacy of a Hindu, Muhammadan, Buddhist, Sikh, 
Jaina, Indian Christian or Par si. 

N. B . — "This reproduces the important section 190 of Act X of 1868, 
which requires that no right to any part of the property of a person who bat 
died intestate oan be established in any Court without letters of administration. 
The vary important qualification which excludes the operation of this section in 
the case of the intestacy of Hindus Muhammadans, Buddhists, Sikhs, laities and 
Indian Christians is based on sec. 831 of Aot X of 1868, and section S of Aot VII 
of 1903”— Notes on Clauses of the Original Bill . 

Sub-sec. (1) : No right to Intestate's property without Letters of Administra- 
tion : — The section lays down that where a person dies intestate, no right can be 
claimed in respect of any part of his property by any body without first obtaining 
a grant of letters of administration with respect thereto. The effect, of this rule is 
that no dealing is possible with Buch intestate's property so long bs it goes 
unrepresented from want of a properly appointed administrator. Even a creditor 
of the intestate’s estate cannot proceed against it without first securing proper 
representation of the estate. Thus, where a creditor sued and obtained a decree 
against the heirs of an intestate, for the money due from the deceased and 
attempted to proceed against the intestate's property which was not till then re- 
presented, the Court held that the creditor wbb not so entitled. Svkhnandan 
v. Renneoh, 4 All* 192. This section debars a person from proceeding Against an 
unrepresented estate ; and if any body wants to proceed aginst the intestate's 
property, he ought to take proceedings for the appointment of an ndminietrstor, 
Framji v, Adarji, 18 Bom. 337 ; Of. Raj Narain Bose v. Universal Life Assurance 
Co., 7 Cal. 574. This prioiple will not apply and the section will not be attracted 
where there ie an executor de son tort (under seo. 804, post) to represent 
the deceased estate, Ratan Bai v. Narayan Das, 61 Bom. 771 "-29 Bom. L.B, 
900" A, I. R. 1927 Bom. 474- 104 I.O. 794. Seo. 804, being a special provision 
qualifies this section ; therefore a case which is within the purview of that section 
will not be hit by this section, Mrs Munioe v. Rodrigues, A. I B. 1940 Bang, 178** 
190IC.527. If letters of administration be obtained with respoot to certain 
shares, then the other shares go unrepresented, and tbs above principle will 
apply with respect to snob unrepresented Bhares, Framjt v. Adarji, supra. So it 
has been said that where one of the heirs of a deceased Christian intestate is 
Impleaded in a suit as his legal representative, no right can bi established to 
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any par* of the proparty of the deceased without Letters of Administration* 
Tirmaji Krishna ?. Bama Piraji, 20 Bom. L.R. 175 : 46 10. 862. It is however 
worthy of note here (as pointed out ia Mrs , Munros v. Rodrigues , supra), that this 
section says “No right to any part...... ...can be established"; it doeB not say, No 

remedy against any part of the properly etc/’ The amount under a deoree against 
a family business where the deoree was obtained after the father's death against 
the sons* does not affect the daughter’s interest, and this lection has no applica- 
tion, Ahmedabad U. P. Go v. Ardesjur , 36 Bom., 616 : 14 Bom L.B. 644 : 16 1,0.684. 
This section does not apply where the sons of a deceased Judgment-debtor want to 
oontinue the proceeding for setting aside an execution sale started by their deceased 
father, inasmuch as there is no question of establishment of right to the 
deoeased's property in such a case, Smith v GoJcul Chandra « 11 Pat. 424" A. l.B. 
1932 Pat. 234 **139 1.0. 74. The section speaks of a right to the intestate s pro- 
perty and consequently may not apply where the establishment of the liability of 
the deceased intestate is sought for, Batan Bat v. Narayan Das , supra* This 
section does not bar the assertion of a right which is not claimed through 
tbs intestate, but independently, Tuljaram v. Bamanji , 19 Bom., 828 ; vide also 
Rarihar v. Harendra t 37 Cal., 764; Setha v. RtmiriQuay, 38 bom.. 618. Of. 
Jawahar v. Dkaun Lai, 14 Mad., 464; Chatihelan v. Karumsar , 17 Mad. 186; 
Be Sutty a Krishna Ghosal, 10 Cal., 664; Chtintlal Bose v. Osmorid Bibi. 30 Cal. 
1044. As to the sects exempted from the operation of the section, vide Sub-sec. 
<2), post. 

History of the Rule .—The seotion is founded on the Eoglish Law of 
Personality, which never reeoguUed the hsritaOihty of property ; so under that law 
on the death of a person intestate, his property was taken oh&rge of originally by 
the Crown, and then by the Church, whose duty was to appoint some person to 
administer the property. This duty is now oarried out by the Piobate Division of 
the High Court. Bo in every case of intestate death, if it is necessary to deal with 
the deceased*! property, sii administrator representing it should be first appointed. 
Of. Framji v. Ador/t, supra, 

Section no bar to grant of Succession certificate In respect of an unprobated 
will in Ajmer : — Head Bam Swaroop v. Mt. Bhoori t A. I B. I960 Ajmer, 28. Ibat 
is the position also in relation to the next section, i.e. seo. 213, post. 

Sub.soe, (2) : Tbs principle of this seotion does not apply id the case of 
intestacy of a Hindu, Muhammadan, Buddhist, Sikh, Jaina, Indian Chiistian or 
Pars! ; the reason for suoh exemption will be found in the fact that under the 
personal law of all these sects, upon death the property of an intestate pastes by 
succession to the heire, and does not go a-begging for a representative, so tbs* 
the creditor can follow such property in the heirs' bands and is not put to tbs 
necessity of securing representation for the intestate's property, Cf. Jogendra 
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Chandra v. Apurna Dasi , 13 O.W,N. 1190; Be Manavala Chetty , 38 Mad- 98. 
JwMa v. LiJrt Countinha, 63 Bom. L.R. 275- A. I K. 1961 Bom. 276. Although by 
reason of this ■ub-aeofcion, the grant of letters of administration is not essential 
in the ease of a Hindu intestacy, still where an Icsuranoe company stipulates that 
the money due under the policy will only be paid to the ‘’assured or bis executor* 
administrator or assign’ 1 , the policy money can be claimed only on production 
of the letters or & succession certificate, Ashutosh Ghose v . Protap Chandra , 40 
CJ.W.N. 1247. Where oompany shares stand in the name of a Jcarta of a joint 
Mitahshara family, Letters of Administration limited to the said shares can be 
granted to the next karta, Be Sen Prasad Saraf, A.I.R. 1964 Cal. 444. The Jews 
are not exempted from the operation of the seotion, with the result that the re- 
presentation of a Jew’s estate has to he established under this section, and under 
see. 213. in the oase of intestacy, Menahtm Yousef v. Islam Aman Saleh . S3 Bom. 
L.R. 1222 - A.I.R. 1931 Bom. 647- 184 1 C. 1167. 

Indian Christians : — For definition, vide seo. 2 (d) ; also notes at p. 10, ante. 
Karen Christians are Indian Christians and are therefore exempted from the 
operation of the section, Mo Nan Thu v. Ma Skive, 4 Bur. L.J. 76 : A.I.R. 1926 
Ran. 233-88 1.0. 609; also 63 Bom. L.R. 276- A.I.R. 1961 Bom. 276. 

Parsis : — The seotion does not apply to them now. Cf. however Framjir. 
Adarji , supra ; Ahmedahad U . P. Go's caBo supra, 

Jews: — Read Menahim Jousef v. Islam Aman Saleh , 83 Com. L.R, 1222- 
A I.R. 1931 Bom. 647 -134 1.0. 1167, cited under bub-seo (2), supra. 

213. [Sue. S. 187 & P. A. A. 1903, S. 2(1)] (J) No right as 
executor or legatee can be established in any 
Right *« executor or Court of Justice, uuless a Court of competent 
ed. jurisdiction in India has granted probate of the 

will under which the right is claimed, or has 
granted letters of administration with the will or with a copy of 
an authenticated copy of the will annexed. 

[Sue. S. 331 & H. W. S. 2] (2) This section shall not apply 
in the case of wills made by Muhammadans, and shall only apply 

(i) in the oase of wills made by any Hindu, Buddhist, 
Sikh or Jaina where such wills are of the classes specified in clauses 
(a) and (b) of section 57, and 

(ii) in the case of wills made by any Parsi dying, after the 
commencement of the Indian Succession (Amendment) Act, 1962, 
where such wills are made within the local limits of ths ordinary 
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civil jurisdiction of the High Courts at Calcutta, Madras aud 
Bombay, and where such wills are made outside those limits, in sd 
far as they relate to immovable property situate within thosfe 
limits. 

U. B —This olauie "reproduce. the correiponding important provision in the 
mm of teetete sneoesaion contained in eeo, Ib7 of Act X of 1866, with the impor* 
Sant qualification provided for by eeo. 881 of Aot X of 1866 and with the application 
•f eeotion 187 of Aot X of 1866 read with aeotion 2 ol the Hindu Wills Act, (XXlfc 
of 1870) ,, —/Tof*i on Of*«»« of tha Original Bill Bub-aection ( 2 ) waa amended 
by Act xviii of 1929 and it hai now bean further amended by the Indian Bueceeiion 
(Amendment) Aot, 1962, 

When the Section does not apply The eeotion does not apply unless 
the claim la for any ught as executor or as legate* under the will . Therefore, wheih 
* person claims his right at oo-trustee under a will, probate of the will is not a 
condition precedent, Durai v. Durateamy, A. I R. 1927 Mad. 948 . 106 1.0. 194. 
This section ooours In Part VIII and not in Part VI and therefore neceaBarily not in 
Boh. Ill ; henoe provision has been made in sub-teo. (2) to make it dear that seo. 
67 will not bring within the operation of this aeotion those olaaees of wills which 
are outside alauses (a) and (b) of said too. 67. The effect of this is that no probate 
will be necessary hereunder in respect of a Hindu will made at Hydeiabad in rea- 
peot of Hyderabad propertyi Pevtbhat v. Motumal Kalachand . 81 8 L.R 11 “A.I.R. 
1937 Sind 84 -168 IG 55. Read also the Nagpur oases oited under aub-seo. (9), 
post. For the eoope of hie aeotion, read generally A. I. R. 1969 Mad. 410 

This section contrasted with see. 228 : — Read Blackwood & sons v. Paiumraman, 
A.I.R. 1969 Mad. 410. 

This section tf retrospective Read I. L.R. (1969) 9 Raj. 811 -A .IR. 1969 
Raj 243; A.I.R. 1967 Kaj. 384 (a case under Merwar Succession Act). 

Right of the Executor or Legatee established by Grant The seotion says that 
no right as executor or legatee can be established in any Court without a grant of 
probate or letters of administration with a copy of the will annexed ; so, if an 
exeeutor or a legatee wants to assert his right under the will, be must be armed 
with a grant [Bhudeb Chandra v. Bhtkshankar , A.I.R. 1942 Pat. 120*196 i.C. 
821] ; thua, it hat been held that no light as executor can be established in any 
Conrt of Justice unless a competent Court has granted probate of the nil under 
which be elaime, Alamatamtnal v, Suryaprakaioya, 88 Mad. 988: 29 M LJ. (80: 
*1 r 0. 491 ; Bonny v Edwards, 12 0*0. 880 : 4 I C. 781 ; Bnionath Dty v. 
An mdamoyi, 8 R L.R, 208; AfcAafcir Das v . Odit Earayan, 17 Pat. 694 -A LB. 
1988 Pat. 618-178 1,0.849. Likewise, it has bit., said that an executor or 
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administrator can not establish his right until probate pr administration has been 
taken out, Ghuiny Lai v. Osmand Bihee , 30 Cal., 1044 : see also Delaney v. Bahantat 
Ati, 32 Cal .710; Administrator-General v. Lalit Mohan , 12 C.VV.N. 738 ; Narayan 
Shrtdhar v. Pandurang, 34 Bom., 606 : Dtoarkanath v. Raj Rani , 8 0 W.N. 11 98 *■ 
134 I.C. 872; 53 M.L.J. 709 -A I.R. 1927 Mad. 1064 (F. B ) — relied cn in Bern 
N dint v. Tsolyne, A, 1 R. 1962 S.C. 1471. The executor derives his title from the 
will and the estate vesta in the executor from the moment of the testator a death 
I Bead the notes ut p 866. ante i ; and the grant is not the foundation of bis title ; 
it simply supplies an authenticated evidence of the executor’s title for the purpose 
of use in Courts of law, Pandurang Shamrao v, Dwaika Das Raman Das, 35 Bom, 

L. R. 709 — A.l K. 1938 Rom. 34\>"» Hti J.O 021, Comp. Gopal Lai v, Amulya 
Ku mr, 59 Cal. 911. The effect of this section is to render a will incapable of proof 
unless probate is takeu out where the will is made by a Hindu in territories which 
in [870 wore under Lieutenant-Governor of Bengal (as, for example, Ajmer-Merwara 
in the North-Western Provinces), Manohar Kanwar v. Naram Singh, 1941 A.M.L J. 
105. This seotion affeotB not only the establishment of the legatee’** right by 
himBelf, but also debars a person from establishing the legatee’s right merely as a 
jus tertti for the purpose of his defence, Lahhmana v. Ratnama, 38 Mad. 474: 25 

M. LJ. 556: 21 1.0. 698; Jogendranath Barter ji v. Makhan Lai Baneiji* IL.R. 
(1942) 2 Cal. 13-75 C.L.J. 139-46 C. W.N. 317~A.1H. 1942 Cal. 401-201 I.C. 
588, The words ’’no right as executor or legatee'* will include a person claiming, 
under the executor or legatee, Enji Mahomed v. Musajt, 15 liom. 650, Hi; 7 ; Ala - 
m ilammal's case, supra ; Suhiman Gupta v. Bharat M>mdal, 20 C.L.J. 148 . 26 
1.0. 980. This flection nffeots the position only of an executor or a legatee and not 
of the legal heir, who can therefore, if in possession, of the general estate can 
maintain a suit for the benefit of the estate bo long as any other claimant oocb not 

establish his light to the same under the will, Basanta Kumar 
holr^ o rt h o * h o i r*. a t ■ - 1 aw! v - G°P a l Chunder . 18 C.WN. 1136; Gopal Lai v. Amulya 

Kumar , 69 Cal. 911. Cf. 69 M.L.J 596; Babul al Mandat v. 
Sm* Abalabala, A. I R. 1955 Pat 126. Where the executor appointed under a will 
has refused to accept office, the right of the heir-at-law to represent the deceased's 
estate remains unimpeded and he may take aofcion as a “legal representative” 
within the meaning of sec. 17 of the Limitation Act. Sivasanhara Mudaliar v. 
Aoaravathi Amnnl , f.LR. (1938) Mad. 633 — (1938) 1 M.L.J. 146 - 1937 M.W N. 
1168 — A. I.R. 1938 Mad ] 57 — 1 74 1,0. 688. Such a legal heir if in possession of 
the deceased’s estate can represent him for the purpose of being sued by a 
creditor, see Promnno Chandra v. Riisto Ohaitanya , 4 Cal. 842 ; Chtini Lai 
v, Osmand Bihee, 30 Cal 1044, supra . Those last two cases were distin- 
guished in Barish Chandra v. Puridas Das, 12 C L.J. 561. in which the exe- 
cutor's application for being substituted in the place of the deceased in the 
place of the deceased defendant was disallowed and the beire ah intesto were 
usbatifcufced and the Court held that the estate of the deceased was properly 
represented, . % 
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, With ijeapqqt ,$9 the question of grt «« of Probate or Letters of Ad- 
ministration we general principle should always he borne in mind, and tbal 
4s this : Probate is necessary to establish the representative title of the party 
concerned and should be granted when prayed for irrespective of the question 
whether the estate has been administered or not. The question of letters come! 
In only in the absenoe of the feasibility of the grant of probate and is very 
much .influenced by consideration of the neoeBsity of administration. Therefore, 
where the estate has already been fully administered or where there is no necessity 
of administration, c^e for example, when there are no debts and the legatees 
have already entered into possession of the property and there is no necessity 
for taking farther aotion in relation to the estate, the Courts may not enter* 
Sain any prayer for the grant of letters of administration. Chandratara Debt 
v. Stm/l Gkmira Bhattacharjee , A. I R. 1928 Cal. 277. As to the effect of the 
probate harjqg been obtained, hut not filed, read Bcnswar Ohose v. Kumar Veda 
Kant*, 2 DR, 263. 


Bxecatjf : — For definition, see sec. 2 (o), and notes at pp. 6 & 326 anti. The 
ostate vests in the executor (sec. 211) and his title is perfected by probate (seo*. 
227) ; without probate, though the estate vests in him, be cannot enforce bis right. 
He is a necessary party in all suits relating to the estate, so much so that it it 
not always necessary to implead the real benefioiaries. Of, notes at p. S86 ante. 
For executor di son tort, see 81 10. 154. Executor obtaining probate becomes 
the testator’s legal representative from the time of hi * death. This follows from 
the combined effect of this section and sec 211, Bhudeb Chandra Boy v Bhik 
Shakar A r R. 1942 Pat 120 198 T O 837. Title to property and foremio re- 
cognition by Court are different things and should not be confounded Cf, f?« 
Earn Chand A.I.U. 1956 Mad. 274. 

Legatee:— This seotion affects the position of the legatee as well* Vide above. 
Of. Monmohan v. Pursshnath, 22 W.K. 174 ; Gordhandaa v. Scondardos , 26 
Horn, 267. The word Legatee includes persons olaiming under him, Hajt v. 
Mm aft , 15 Bom,, 659. It includes also the devisee of land, 22 W.K. 174, supra 
Tbs Legatee can sue for his legacy and for accounts, Cuisetjee v. Dadabhai , 
19 Mad, 425. 

WiU may be proved otherwise than by Probate:— A will of which no pro- 
bate has been taken* may yet be proved in a proceeding other than a procee- 
ding under this Aofc, see Sarbimungola v, Mahsndrv, 4 Ca! , 509 ; Basanta 
Kumar v: G>pal, 18 O.W.N. 1136; Janaki v. Dhanulal , 14 Mad. 464. 

Admissibility in evidence of unprobated will This seotion prohibits only 
tht establishment of the exooutor’s or legatee's title except by the grant. There* 
fofe, an unprobated will oan be admitted into evidence and looked into for a 

48 



tie 


mi INDIAN SUCCESSION ACT 


[file, Sit 


purpose other then to establish a right at exeoutor or legatee, Aehyutananda 
▼p Jagannath Dai, 21 C.L.J. 86 : 20 0-W.N. 122 : 2? 1.0. 738 ; Jogendra* 
nath Bsnerji v. Makhan Lai Banerji, I L.B. (1842) 2 Cal. 18-76 OLJ.189 
•46 fl.WS, 317- AIR. 1942 Cal. 401-201 1.0. 688; Ketaki Ranjan t. 
Kaliprasanna , A. LB. 1956 Tripura, 18. Vide note» at p. 90, ante So an un- 
probated will can be relied on as a proof of an authority to adopt, ainoe an 
authority to adopt is not a legacy to the widow, and therefore this section will be 
no bar, Veneata Narayana v. Subbammal, 6 M.L.T. 116 : 4 1.0. 1046 [on appeal, 
38 Mad. 406 : 29 I C. 298, P. C.J. Likewise, an unprobated will can be admitted 
into evidenoe to show the intention of the testator with regard to his estate, 
Prayag Kumarir. Siva Prasad, 42 C.L J. 281: A. LB. 1926 Cal. 1: 93 I. C. 
386. Bead also the oases under the next beading. 


Whether unprobated will can be pleaded in Defence This section does 
not Bay that an unprobated will should not he looked into for any purpose what- 
ever. It only says that title cannot he proved to establish a claim as legatee. Bo 
the Madras Court at one time held that where it is shown that the person did not 
die iuteetate but left a will, a plaintiff who olaiois adversely to a will is out of Court 
irrespective of anv proof of claim or title by a defendant. Even assuming that a 
legatee oaouot prove his title on an unprobated will, he can ufie it for a collateral 
propose, namely, to defeat the plaintiff’s title to succeed on the basis of intestacy, 
Oanshamdass v. Saraswati, (1926) M.W.N. 296 : 21 L.W, 416 : b7 l.C. 621. 
The implication of this view iB that this section will not stand in the way 
of a defendant putting forward the existence of a will in answer to a plain- 
tiff's claim to a share in the intestates property, G< nta Dtmvelu v. Guntt 
Tesuratmm. A.I.K. 1926 Mad. 1110-87 1.0. 364. Or, shortly stated, absence 
of probate doea not preclude a defendant from relying on a will, Carlojatti 
Chinn* v. Qota Wamma, 83 Mad 91: 8 l.C. 476, This Madras view 

accords with the Calcutta oases which held that this section does not debar 
the ute of a will in evidenoe for a purpose other than the establishment of 
a right as executor or legatee, Achyutanandu v. Jagannath Dans, 20 C.W N. 
122: 21 C.L.J, 96(100), oiting Sukumari Guvta v. Bharat Mandat, 20 C.LJ, 
148: 26 1.0.980; Sarala Sundari Debt v. Hazari Dasi , 42 Cal. 968 : Basanta 
Kumar v. Gopal Chandra , 18 O.W.N.1136; Comp. Prayag Kumati v. Siva 
Ptosad , supra. It did not however acoord with an earlier deoision of the Mediae 
High Court to the effect that the lection debars even an outsider from est. 
ablisbing the legatee's right merely as a jus tertii in defence, Lakshmena v. 
Batnama , 88 Mad. 474 : 28 M.L.J. 566 : 21 1.0. 698. In another case 
that High Court has further said in distinct words that a person, who in Court 
has to prove hie title and has to deduce that title from a will, whether that 
person is plaintiff or defendant, cannot do so without producing probate, 
Parthasarathy v« Subbaraya, 45 M.L.J. 175 : A.I.B. 1924 Mad. 67 « 72 1,0. 668. 
CL Rap Chandra v, Raman, 11 O.W.N. lxxvL The position has now been 
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elarified by a subsequent F,B. Madras dioitioti which has distinctly held thal 
a defendant can rely on an unprobated will «o long as be does not seek to 
establish a right under the will. But if bia suocess depends on establishment 
of suoh right the will has to be probated, Oamhamdass v. Oulab Bi , 6*0 
Mad. 927: 89 M LT. 481: 63 M.L.J 709; A.l R. 1927 Mad. 1064, PR 
The effect of this F.B. dioision as pointed out in Ranjit Kumar v. Subodh 
Chandra , A.I.R. 1937 Cal. 262. was to supersede the case of Gana&h&m 

Dan v. Saraw&ti. supra , and similar other Madras oasea. So, where a 
plaintiff claims title by inheritance, if connot he defeated hy an improhatfd 
will, JoQt'ndranafh Banv-jes v Makhan Lai Banrrjee l.L.K, 11949) 9 Cul. J8 
-76 OUJ 189-49 O.WN. 317-AI.K. 1942 Cal 401-201 v*. 688, 

Suit against Executor not obtaining probate t 8neb an executor can he 

sued as a defendant if he has intermedled with the estate of the deceased* 
Khajsh Habihullah v. Ananga Mohan Roy , l.L.K. (1942) 2 Cal. 363 — 75 

C.L.J. 279 -46 O.W.N. 719-A.I.R. 1942 Cal. 671-202 I.C. 90. 

No l. production of will on which suit is based: In a suit based on a will 
the Court cannot be expected to construe it, when it is neither produced nor 
are its terms known. When both the parties are in agreement as to the exe- 
cution of the will and as to the fact of its being acted upon, it cannot be 

a oas# of intestacy and the party founding his title on the will must estab- 
lish the fact by its production or must fail, Chandrawali v. Sri Krishna 
Dwarka , 1942 O.W.N. 309. 

Evidentiary value of Foreign Grant : This section is a rule of evidence ; 
[AIK 1958 8.C. 915 J ; as to how far a foreign grant ( of probate ) would 

operate se a proof of title of executor or legatee, see Blackwood & sons v. 

Parasuram, A LR. 1959 Mad 410. 

Grant after institution of suit bat before decree, if sufficient Under 

this seotion, an exeoutor or a legatee oannot establish his right under the 

will without first obtaining a grant of probate or letters of administration. 
Now, O. vii, r. 4 of the Code of Civil Procedure, 1908, provides that where 
a plaintiff sues in a representative character, the plaint shall shew not only 
that he has an actual existing interest in the subject-matter of the suit, but 
that he has taken the steps neoessary to enable him to institute a suit eon* 
eerning it. So, a question naturally arises whether an executor or legatee 
Suing as a plaintiff on the basis of the will should be armed with a grant 
before the institution of the suit or it will be sufficient if he procures the 

grant during the pendency of the suit and before the deoree. Formerly, 

there was a conflict of opinion on this point, Bala Erishnadu v. Narayana • 

• wamy t 97 Mad. 175; Kunka v. Gaiko, 81 Mad., 187; Creed v Creed , (1919) 
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1 I.R. 48. But this question has now been settled by tbs decision of tb# 
Judicial Committee, who have held that eo long as the compliance with this 
section is prior to decree, the faot that it is after the institution of the 
suit makes no difference, and the Gourt is fully competent to deal vitb the 
suit, Q ha 'lira Ki"hore v. Pratanna Kumari, 88 I. A. 7: 38 Cal. 327 : 18 

O.LJ. 68: 16 G W.N. 121: 9 M.L.T, 71: (1911) 2 M.W.N. 30 : 8 A.LJ. 
96: 13 Bom L.H 67: 21 M.L.J. 116 : 4 Bur. L.T, 66 : 9 I.O. 122 (P.O.)-~ 
on appeal from 10 O.W N. 864. fioe also Barcda Protad v. Qajendra , 9 O.L J. 
883: Charu Obvidr a v Sarat Chunder , 12 0 L.J. 637: Kkajeh Habibullah 
v. Akanga Mohan Boy, I L.R. (1942) 2 Gal. 863-75 O.LJ. 279-46 O.W.N. 
719 - A. I U. 1942 Gal. 671 -202 I C. 90; Meyappa v. Subramaniyur . (1916) 
1 AO. 601; 43 I A. 1 IB — relied on in Ramcharan v. Dharohar , 81 Pat 
993 — A. I. R. 1964 Pat. 176 (deals with value of Probate): Jamsetji v. Htiji - 
bhai, 37 Born. 168; Mi San v' Ma Chit, A.T.R. 1980 Rang. 218, Of. Patten v, 
Patten , (1933) 1 Alo. & Nap. 493 ; Easton v. Carter, (1860) 5 Exoh. 8 ; Webb 
v, Adkins , (1854) 14 C.B. 401 ; Newton v. Metropolitan By. Co. (1862) 1 Dr. 
& Sm, 683; Tarn v. Commercial Bank , (1884) 12 Q.B D, 294; Fell t. Lut* 
widge, (1740) Barnard C.C, 320; Horner , v. Horner , (1864) 28 LJ. Ch. 10; 
Batemm v. Margerison , (1847) 6 Hare, 496; Charu Chandra v. Nahush 
Ohandra, 60 Cal. 49 ; 36 G.L.J. 36 : A.I.R. 1923 Cal. 1 ; 74 1.0. 630 ; Ratchand 
Danji v, Jivraj Bhavanji, 33 Bom. L.R. 1372, A suit by an executor before 
obtaining probate is maintainable, as he derives bis title from the will and not 
from the probate, and production of the probate, before decree will remove 
the bar of this section and sec. 214, infra, Soona Mayna v. Soona Naveva , 
20 O.W.N. 833 (P C.) : 16 Bom L.R. 642 : 36 1.0. 323 (P.C.)- cited also as 
Meyappa v. Subramaniar, vide above, and therefore it will be always possible 
for an exscutor to institute a suit in anticipation of probate, Oopal Lai v. 
Amulya Kumar , 59 Cal. 911 ; Prabhatnath Dass v. Ramendra Kumar , 61 
Ogl, 1081 — A.I.R, 1936 O al. 168-156 I.C, 64. As to the soundness of the 
Bombay praotioe of passing a decree in a suit by an executor or legatee 
with a direotion that the deoree is not to be sealed until probate is granted 
or representation taken out, see Ratchand Danji v. Jivrsj Bhavanji, 33 Bom, 
L.R. 1372, supra , 

Snb.ssc, (2) : Exemptions: — This section does not apply to Mahomsdans. 
vide under the heading "Mahomedans" below ; also A.I.R. 1961, Guj. 86, 
It applies to tbe wills of Hindus etc. only when they are of the classes 
specified in clauses (a) and (b) of sec. 57, ante , and not Cl. (o) ; vide notes 
at pp, 83-84. ante . See also Ahmed Abdul Latif v. Ohtsia , I. L.R* 1946 
Nag. 662-A.I.R' 1945 Nag. 277 [Property in Central Provinoes— probate 
not oompulsory ] ; Ruprao v. Ramrao , I L.R. (1962) Nag. 189- AIR. 1962 
Nag. 88. Of J air am v. Bhagiratht, I L R. (1949) Nag. 765 -I960 NX.J. 188. It is 
not obligatory on a person olaiming under a will to which this section does not 
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*9ply to obtain probate in order to enforce his right, Kanniya Lai v.Munni* 
18 All. 259, following Krishna Kinkur v. Panchu Bam, 17 Cal. 272. Of. 6 Bo m. 
73. This action requiring a probite dees not apply to a will falling under CL 
(o) of see 67, Janlci Bai v. Durga Prasad, 1988 A.L.J, 939- A.I.R. 1988 AH. 
640. The seotion has been held bo be inapplicable to wilts made by Hindus of 
the Punjab and relating to immovable property situate in the Punjab, Sohan 
Singh v. Bhag Singh, 16Lah. 698 = 36 P.L,R. 441 - A.l.R. 1934 Lab 699 

= 166 I C. 809. It will not bar a suit for pecuniary legacy unconnected 

with immoveable property in Madras, Namberumal Qhetti v. Veeraperuwal 
Ptllai , 69 M L J. 696-1981 M W.N. 224-AI.R. 1930 Mad. 966-128 
I.O. 689. This sub-sec. (2) read with sec. 67. ante, dispenses with the 

necessity of a probate for a Hindu will made in Ajmer, Mohr* Lai v. Chhagan 
Mai, 1945 A M.LJ. 61. Read the notes under sec. 67, ants. The words, 

4 ‘This section*' here should be read as “preceding sub-section , Pevtbhat 

v. Motnmal Kalaehand, 31 8.L.R. 11-A.I.B. 1937 Sind, 84-108 1.0.56. 

Sec. 21 of the Special Marriage Act does not negative the exception made 
hereby, Be ffasima Lalifi 63 Bom, L.R. 940 -A. I.B. 1962 Bom. 227 


If title can be proved by recitals in unprobated or revoked will : Title 
to property under will oan be established only by means of a grant of pro- 
bate. It cannot be established by merely relying on recitals in an unproba- 
ted will This prinoeple equally applies to the case where grant of probate 
in revoked on some ground or other. A revoked will, to all intents and 
perposes. takes effect like an unprobated will and a reoital of title therein 
is likewise of no use, Kanjit Kumar Bose v. Subodh Ohandra Basu , A. LB. 
1987 Cal. 262-171 1.0.17 


Mahomedans : — They being exempted from the operation of this section, 


it has been held that it is not obligatory on a Mahomedan executor to take 


out probate, vide Shatk Musa v. Shatk Issa , 8 Bom. 241 ; Sakina Bib* v. 
Mahomed Ishaiue , 37 Cal. 839-16 C.W.N. 186; Mahomed Yusuf v. Margo- 
vandas, 24 Bom. L.R. 768; Sysd Abdul v. Badaruddin , 28 O.W.N. 296 (298) ; 
A.l.R. 1924 Oal 767 : 86 1 0. 1023. A suit based on a Mahomedan will, will 

not be barred because of absence of probate, Bai Jilekhabai v. Competent 
Officer, A.l.R. 1961 Quj. 86 


214. [Sac. Cert. S. 4] ( 1 ) No Court shall — 


Proof of representative 
title a condition prece- 
dent to recovery through 
the Courts of debts 
from debtors of deceased 
persons. 


(*) 


pass a decree against a debtor of a deceased 
person for payment of bis debt to a person 
claiming on succession to be entitled to tbe 
effects of tbe deceased person or to any part 
thereof, or 


(5) prooeed, upon an application of a person claiming to 
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be bo entitled, to execute against such a debtor a decree 
or order for the payment of his debt, except on the 
production, by the person so claiming, of — 

(*) a probate or letters of administration evidencing the grant 
to him of administration to the estate of the decessed, or 

(ii) a certificate granted under section 31 or section 32 of the 
Administrator General’s Act, 1913, and having the debt 
mentioned therein, or 

(Hi) a success inn certificate granted under Part X and having 
the debt specified therein, or 

(iv) a certificate granted under the Succession Certificate A cl, 
1839, or 

(■/>) a certificate granted under Bombay Regulation No. VIII cf 
1827 and, if granted after the first day of May, 1889, hav- 
ing the debt specified therein. 

(2) The word “debt” in sub-section (i) includes any debt 
except rent, revenue or profits payable in respect of land used for 
agricultural purposes. 

N. B — In elauae 214 (1) (a) and in the heading to the Part we have added the 
words "on anooesaion” as a majority of ns are of opinion that the addition is 
necessary to make it olear that no change has been made in the existing law 
Joint Committee Report. For the principle underlying this section, read 47 Pom. 
L.R. 980-23 1,0. 821. It should be noticed that this section cannot Bpply unless 
the suit is against a debtor, Subedar v. Madhab Vrasad, A.i R. 1968 Assam, 81. 

Scops of the Section : The seotion is a restrictive section and must he 
artfully mid accurately construed, Brojendra Sundnr v. Nila dnnalh Mulcherjee. 
67 Cal. 814 “60 C.L.J. 239-89 C.W.N. 1177-A.IR. 1929 Pal. 661-120 
T.O. 241 (F.B). It prohibits tbs parsing of a decree and not the trial of 
any suit : therefore the question of the section baning tho trial cannot bo 
raised as a preliminary issue in the oaae, Murjt Asu v. Shanji Mavji, A.I.B. 
1960 Kut 96. 

Object of the Certificate : — The objeot of the certificate is the recovery 
of the debt. Jhangso Koer v, Do-manat, 17 W,R. 348, and to afford protection 
to debtors, Ghaffoor Khan v. Kalandari, 83 All., 827: 8 A.L.J. 79: 9 1.0. 
127, by giving a legal discharge to them, Champalal v. Lacheribai, 67 1.0. 

641 (Nag.) Of. Rattan Singh v. Raj Singh, 2 Lab, L J. 678; 68 J.O. 
302, The purpose of the ssotioD is merely to make it clear that no dsbt 
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4ae to t deceased person Ban be reoovered through Court except by a holder 
«f one of the documents specified in the section, the only exception being 
either where the olaiiu ia made on survivorship, or where it rel&tea to rent, 
revenue or profits from agricultural lan da, Kissenlal v. Ttlak Chandra , 48 
O.ff.N. 1318-71 O.L.J. 67 - A, IB, 1940 Oal. 24. 

On Sucoeaaien: — For the amendment, vide the Joint Committee Report, 
tupra . Thia eeotion will have no application unless the claim ia on succession. 
Therefore, it will not apply to a claim based on assignment un-d not on sucoe^ 
esion, Naziul Hasan v. Abdul Wahab, A.l.R. 1926 Pat. 591-39 1.0. 811. 
Thus, a ohildleae widowed daughter, who is not entitled to succeed to her 
father a estate (notwithstanding the possibility of her remarriage), can not 
claim the debt due to her deceased father as on succession, (Jf. Bramila Levs 
v. Ohandra Senior, 48 AIL, 460; 19 A.L J. 272: 60 LG. 777. When 

the property is claimed by the right of survivorship and not ae “on succession*' 
(that is, not by the right of heirship), this section dose not apply. Sheetal 
Chandra v. Lakshmimanee, 63 Cal. 15 ; Kitten Lai v. Tilak Chundia , 3 
C.W.N, 1218-71 C.IJ. 67 - A.l.R. 1940 Cal. 24-186 1.0. 121; Basu - 
devanand v. Baghubir% A.l.R. 1966 Pat. 284. There is no question ol succe- 
ssion in relation to a widow claiming by reason of the Hindu Womens Rights 
to Property dot. (1966) 2 Mad. L.J. 114 ; Oangamma v. VenJcamiha. 1966 
Andhra W.R. 71; but read Bajendrabaii v. Mungnlal, 31 Pat. 477-A.I.R. 
1963 Pat. 129, and I.L.R. 1966 Cut. 477, Read also the notes below 

under the heading, “When ^Succession certificate is not necessary,’* The 
claim contemplated by tins section is a claim made by a peison in the capa- 
city of a peisonal representative of a deceased person. Baivi'in Lalj » v. JTarp 
dis, 38 All., 474 : 14 A. L.J. 677 : 34 I.C. 364. The executor is a repre- 
sentative of the deoeassd and becomes entitled to his debt as on succession , 
Harichand v, Tarachand , A.I.lt. 1943 Pesh, 42 — 208 1.0. 137 Escheat to the 
Grown (i e G >Vdrnmeut) is not exactly equivalent to Succession and therefore the sec- 
tion does not apply to the case of escheat. Secretary of Stale v. Otfdhori La L 
6ft All. 226-1932 A.LJ. 160-A.l.K. 1932 All. 220-136 1.0. 666. No 
question of a succession certificate arises hereunder iu respeot of a claim 
to Provident Fund money of a deceased depositor whioh vestB in bis nominee 
upon the depositor's death, Subhadraminal V. Kannammal , (1940) 1 M.L.J, 
716-1940 M.W.N. 490 -A.l.R. 1940 Mad. 690. 

Proof of Representative Title, a condition precedent to reccveiy of debt 
due to the Deceased ; — The section distinctly and peremptorily lays down that 
no Court shall pass a decree againet a debtor of a deceased person for pay- 
ment of his debt or execute such a decree except on production of a suc- 
cession certificate 88 All., 474 (awpra), So it bos been held that no Court 
shall pafte a decree in a suit for recovery of money due on a bond upon 
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the death of the original plaintiff 1 without the ’certificate, Nepusi Bema %> 
Nnssiruddin, 27 C.LJ. 400; Ardrihmnda Aiyangar v. Knit a Perumal, 21 I.O. , 
148 ; Vairavan Ohettiar v. ' Srinivasa, 44 Mad, 499 j 40 M.L.J. 481^ (1921) > 
MW.N. 290: 29 M.L.J. 294: 18 L.W. 476: 62 1.0 914 (P. B.) ; Ba- 

manand v, Parkashanand, A I.R. 1939 Pesh. 30-183 I. C. 667; Jadw Bai 
v. Puranmal LL.R. (1944) Nag. 232-4. I E. 1944 Nag. 243 A certifi- 

cate ia necessary even' in case of a compromise decree, Santaji Khandtrao 

„ v. Rwji,lb Bom., 106; Bamiatan v» Subhan , 12A.L.J. . 

Decree on Oainpromiao 

672: 24 I.O, 93. The provision of the section is so 
imperative, that the Court is not entitled to pass a decree (exoept on produc- 
tion of certificate) even provisionally or tentatively, Ma Setn Nya v, Ma 
Mat Tn, 2 L.B.R. 164; see Manesing v Amad Kunhi , 17 Mad., 14; the* 
certificate should be actually produced and it is not sufficient to say that the 
party has secured an order directing issue of certificate, Mulchand v, Moti - 

chand, 9 hum., 37. A debt that falls due after the death of the creditor 

oomes within the scope of this aeotion, Bancharam Majttmdar v. Adyanath 
86 Gal., 936: 13 CO. 966: 10 C.L.J. 180 (F.B.)— overruling 

dhari v. Bissemvari , 2 O.WN. 691. A Sucoension certificate will pot be 

neoessary if any of the other certificates mentioned in the section be forth- 
coming, Ramanugrah v. Ohnnntlal, 27 I.G. 822 (Cal.). In cases where the 
other certificates (e:g. probate) are unnecessary not being compulsory, a suc- 
cession certificate is necessary for realising debts, Rnmutfi v Padmanabhan 
Chetty , 1932 MW.N. 872 -36 L.W. 264-AIR. 1982 Mad. 301«188 

I.G. 494. Comp. Bees. 870 (1) and 872 (1) (e), post. Head also the notes 
and cases under the heading, "Time for production of Ceitificate ete.’l post. 
The section being applicable only to decrees or orders for the payment of 
debts, it will not be made applicable to payment of dividend to a scheduled 
creditor out of the assets of an insolvent, OmayacJti v. Rainclandta Iyer, 
49 Mad. 951 »51 ML.J. 349 — (1928) M.W.N. 660-AJ.R. 1926 Mad. 899- 
97 I.C 411. The seotion alto does not absolve the mortgHgor from bis/ 
obligation under sec, 69A of the Transfer of Property Act to pay interest 
to the heiress of the deceased mortgagee. Omission, to pay such inteiest on 
the plea that a Succession certificate is necessary will not prevent such 
failure from taking effect as a default in payment, with all the consequen- 
ces attendant on such default, Ktron Bala v, Atul Krislo, 46 C.W.N. 628. 

Against a Debtor:— This seotion applies only in respect of a claim 
against the deceased’s debtors, not against his heirs . Subedar v. Madhab 
Prasad, A. I.R. 1968 Assam, 81. Thus, where a Mahomedan dies and hie; 
liability to pay the dower debt descends on his heirs, there is no necessity, 
for a Buooession certificate, Shadi Jan v. Waris Ali, 43 All. t 495 : 19 f 
A.L.J. 423 : 64 I.G. 1, Likewise, no oertifioate is necessary for a suit 
against a person wrongfully collecting debts due to the deoeaaeds estate,,, 
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inunueh m snob • person was not a debtor of the deceased, Sahel Bam r, 
Chvindi, 48 AM., 440 : 19 A.LJ. 968.- 60 I.O. 774. 

Time for Produotioa of Certificate etc, : — It will be sufficient compliance 
with the requirements of this section if the certificate Is produced before 
decree ; this is evident from the words "pass decree*', vide the notes and 
the oases at pp, 879-80, ante, Note particularly the two P.O. oases oited 
there, viz. t Chandra Kishore's oase and Socna Mayna r s case ; read also Chinna 
Maricayar v. Avva N^chiar, (1926) MW,N. 627-99 LG. 219, which says 
that non-production of the certificate is no bar to the maintainability of the suit. 
The words "pass decree** should be taken literally, Rojaram v. Matan, 67 
I.O. 650 (Nag,); Bammugrah v. Chunntlal, 27 I.O. 822 (Cal.); Alice 
Throp v. Sheikh Shami Lnlla, 8 Pat. L,J. 160; 44 I.O. 788; Yado v. 
Anand Rao t 6 C.P L.B. 167; Re Ram Das, 10 Bom., 107; Shivaratn v. 
Abdulla , 1884 P.J. 218 ; Shivaratn v. Garu , 1886 P.J. 67 : Cf. Jogendra 
Lai v. Attndra , 13 C.L.J. 84: 2 1.0. 638; Sital Chandra v. Manik 

Chandra, 9 O L.J. 831 i 18 C.W.N. 609 : 1 I.O. 264 ; Kammathie v. 

Mungnppa , 16 Mad. 454 ; Arvamudai v. Kalia Perutnal , 24 I.C. 148 
(Mad.) ; Mana Singh v. Ahmed , 17 Mad. 14 ; Jawadali Shah v. Kamla - 
patra, 18 A. L.J. 614: 66 1.0. 641; Zapur v. Puran Singh , A. ML 1924 
Pat. 625 ; 5 P L T. 604: 78 I.O 807; GuUhan Alt v. Zakir Alt, 42 All., 
649: 18 A.L J. 666: 67 I.O. 66; Lachmi v. Ganga, 4 All. 486. The 
eection prohibits the passing of the decree and not the institution of the 
suit ; therefore, a suit should not be dismissed for non-production of pro- 
bate or succession certificate, as the case may be, but the Court should 

grant reasiuabte time to enable tfae party to produce it, Kalyansa v. Tnha m 

bai . 27 N.LR 162- A. LB. 1931 Nag. 181-184 1.0, 849; Virbhadrarpa 

v. Shekabai , l.L.H. (1939) Bom. 282-41 Bom, L.B* 249-A.LB. 1989 
Bom. 188 — 182 I.O. 639; Baldev v. People's B<n*k of Northetn India Ltd* 
A. LB. 1938 Peih. l-17o I.O. 68. As to whether a sucoesBion certificate 
can be filed before the % Appellate Court, vide Maitng Po Htwa v. Afa, Ngwe t 
1937 Bang. L.B. 896- A. 1 B. 1937 Bang. 470. and the notes ofc p. 386, post. 

Effect of Nen.produetion : — First opportunity should be given to file the 
certificate within a specified time, Of. Ammasi v. Appalu, 27 I,C. 284 ; 
Kanchan v. Batjnath , 19 Cal. 489; Qhtsa v. Ramballabh , 13 I.C. 368; 
and the onset oited at p. S86, infra. But, if inspite of sufficient opportunity, 
the certificate is not produced the suit will he dismissed for default ; Arva m 

tnudii .v, ICdia Perutnal , 24 1.0. 148 (Mad.). Cf. Sarjuv, Ishwcri, A. LB, 

1961 All. 86— relying on A I B. 1960 Oal, 664. When the plaintiff takes 
adjournment to produce the certificate but makes default 
thl^ad^urnsd^a"! 0n 00 the adjourned dote, bis euit will be die* 1 

missed not under O. xvii, r. 2, but under O. xvii, r. 8 of 
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the 0. P. Code, 1908, Dtoupadi- if S. I. By. Ce ( ,' 34 . 1.0. 868; hdi 'eooh'' 
dismissal will not bar a fresh suit; Mahomed v. Shan fan, 13 A.L.I). 673 : 
24 10. 18. VJfbao the ^Applioabi on for sqooeBsiou certificate is r Btill pending* 
ditmieeal of ^ suit for J.fcg, non * production is bad, Amir Singh v, Bam Chand, 
94 P.L.R. 1902. 

Objection .ty^eu, for the first time in appeal .'—Objection ea to ^aiit of 
succession certificate, should not ordinarily be taken fo,r tb,e first, time in appeal* 
Ums&h v. Matfiura f 28 Cal t 246 : 6 (J.W.N. 607 ; nor in aeoond appeal; Huhtnan - 
nina v. £bdulla, 1888 A.W.N. 2Q2. Cf Boghunath v. Paieshnatk 15 Cal., M. But 
if suoh objaof.ion is allowed in, appeal, opportunity should be .given to the other 
aide to^supply the omission, ZaJ^r Afian v. Euran St^gh, A.I.R, 1924 tat. ; 6 
Pat. L..T 404 : 78 1.0. 807. Of. Mnha v. Sunda, 71 1.0. 840. Vide aleo the notea 

* ! J> » W , > r ' , ' \ i * ,V ' 

under the heading ‘‘Opportunity to be given to file certificate, *' in/iq, 

1 ’ * r> i a t <! 

Opportunity to be given to file Certificate : — We have seen, that a certificate 
can be produced before decree, vide at p. 385. Therefore, the Court should 
not dismiss, the suit merely on the objection of the defendant that no certi- 
fioate has been filed, but should give the plaintiff an oppoitunity to supply 
the omission, Jawad Ali v. Kampapat Ba t t 18 A.LJ. 514: 56 l.O. 641. 

Of. Ghaing Na v,,Shwe Oh, 13 Bur LT. 283 : 63 1-0. 807. Such opportu- 

i, | ,Y , / 

nity may be given even at the appellate s,t«ge of the suit, vide 19 C.W.N. 
794 (cited below) ; especially when the objection as to want of certificate is 
for the first time taken in appeal, Zahur Mian's oase, sup, a; vide also 
Maya v. Sib, 20 P.R. 1901 ; Sayed v Bungadt, 88 P. R. 1891 ; Nanha v. 
Sunda, A. f.R. 1923 Lah. 597; 7 1 LQ. 840; vide also the oases oited qnder the 
previous paragraphs. There is little difference between, an Appellate Court 

1 ' ' t . , J ^ 1 * ' S S ’ * ‘ N 

passing a provisional decree allowing production of a succession certificate 
within a fixed time and suspending the passing of the decree 
, Ca k 6 ^ en A m 7 production of the certificate. Therefore, the appellate Court* 1 

lata Court. oan proceed in either of these two ways, maunq to Bttoa 

v. Ma ttgere, 1037 Ring, L.R. 896 -A.I R.1937 Rang, 470. 

Succession certificate may be filed before the appellate* tiourt :~\\hen a 

* * V t ■* • 1 m . . \ ) , , , *t , * * *< 

suit failed, by reason of the non-production of the certificate in the trial 

' ’ * k ' r * ‘ 1 ’ r , C* ' ' >* iv f i ^ \ , 

Court, it, may be, tiled in the Appellate Court on the appellant paying the ooete 
of the prepious proceeding; Qhulan Singh v, Madho Singh, i9 O.W.N. 794: 
38 1.0. 888;. fturalidhar v, Mohini Mohan, 19 C.ft.N!, 794 (note): 8b I.# 1 * 
610 ; Zahur Mian r y. Pur an Singh,. h.l.Td. 1924 Pat. 636 : 6 Pat. L.T. 604 :.78 i!c. 
807. Sae however KasnmariDat v. Makhhu, 49 All. 1 -aIi.R. 1^27 Afl. 227 
-r 4)6 I.O. 478— following 16 .All, ( 269 (F B.). in which it Lae been t*el4> that 


^etroapeotive effect oann,qt ; begvien , to a certificate filed at the af^lHite stage, 
pa * later caee, the Allahabad dourt accepted a certificate at the eppellau 
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tlttge t af the -objection on the ground ot non-production of the certificate w*» 
taken for the first time iu appeal, Bhudat Singh. ▼ ■ Hangul Bat, 1984 A. L J. 

'679-AI.R. 1984 All. 296 -147 1.0.1168. 

No Obligation to pay debt where ao Certificate ot Probate A debtor 
is under no obligation to pay the debt to a representative of the deoeaeed 
creditor who ie not armed with a succession certificate or a proebate or ie 
not otherwise clothed with authority to colleot debfca due to the deceased* 
Thakur Das v. Firm 0 / Bashi Mai, 64 L C. 38fi. the reason being that he 
will have no protection for himself in absence of such a certificate. Fide 
notes at p, 382 under the heading ' Object of the Certificate ; also compare 
GotaknUh 7 . Oraddiok, 7a P.R. 1903: 16A P.L.R. 1903- 


No Churl shall pass a decree &c. Note the imperative character of the 
eootion indicated by the word "shall”. No decree can be made for recovery 
of a debt due to a deceased person unless thg representative character of the 
plaintiff is established hereunder, vide notes at p. 382, ante. Tbie section 
applies to the case of a person who has been substituted 

Certified a ooossa ry 

for a substituted party as plaintiff for one who has died pendente Ute in a suit 

lVn h »5^ff itf for reoove, 'y cl “ oney doe 00 V bood ' * Dd P!jducticm 

of a, certificate it imperative even in such ft OftB©, tJtyusi 
Biwa v. Nanruddin, 27 O.LJ. 400: 45 I.O. 780, following Sahadev Suktil 


v Sakhawat Hosmin. 7 O.LJ. 658: 12 C.W N 145 ; tee also Abdul Sallai v. 
Satyabhusan, 56 0*1. 767; Vasgues v, Piagji. 16 Rom. 519; Abdul Majid v. 
Siam orali F.ikruddin. 1 L.R. (1940) Bom. 514-42 Boro. L.R. 621 -A. 1. R, 
1910 B)tu. 285= 190 1 0. 369. Wheie ft deoree-bolder die* during tbe pen- 
dency of his execution application, the same oannot be oarried on by hie sub- 
stituted heirs without production of a suooessioo certificate as tbe oaee fal s 
within the wordings of Cl. ib) of section. 214 (1) of tbe Act, 2 ejjaj v, Earn- 
pvtrt, LL.li. (1940) Nag 198-1958 N.L.J. 99- A 1.11. 198.8 Nag. f>28. This 


Tho section simply 
prohibits the p.issing 
of (iecre# and in no 
tar t> the maintain 
abiJity of the suit. 


nation prohibits only tbe passing of a decree or tbe execu- 
tion of suob ft decree, end not the entertainment of a 
plaint or an application ; see Shtvtam v. Sheik Aldalla 
(1864) P,J, 218; Shiviam v. Gann. (1885) P.J.u7; Ttado 
v, Anandran, 6 C, P. L. B. 157 ’ Be Bam Das. 10 lion:. 


107; Daclmi v. GWi, 4 Ail,4b5; Martial v. Hardee. 5 All., 212; Kundon 


v. Mahhni. 27 P.R. 1894 ; Sobha Singh y Fratha. 54 P.U. 1893 ; Chtma Matieayar 
v Awa Naohtar, (1926) Al.W.N. 627-99 l.C. 219 ; Shantaram Vithnl v. S.autaram 
Bhagm*i 40 Bom. L. R. 964- A. I. R 1936 Bom 461-178 1.0. 428; nor the 
making of an Older. So. it has been beld tb*t no •uocession 
esrtifioftte i. necessary for leave to sue for recovery of asset, 
in form i pauperis, Kammathie v. Mangappa, 16 Mad, 464. 
Vide notes under the heading "Time (or production of Certificate at p. 866» ante. 
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Execution of Decree* 


A Court must not grant execution without production of a 
certificate, Mangal Khan v. Salimulla , 16 All. 26, Bo, where 
an heir to a deoaas-d person Applies to execute a decree obtained by the deceased, 
be will hare to produce a succession certificate as required by cl. (b) of the eeotion, 
Kalyani Prasad v. Mahadev 8oy t 22 Pat. L.T. 945-197 1.0. 461 ; eee also Bhagvan 
Manaji ▼. Hiraji Prmaji , 34 Bom. L R. lllfl- A.I.B. 1982 Bom. 616-140 I.C. 
519 ; Jadaobai v. Puranmal , I.L.B# (1944) Nag. 832-1944 N.L.J. 179- A.I.B. 1944 
Nag. 243 (case of a widow succeeding under sec. 3 of Hindu Womens' Bight 
to Property hot). Comp. I.L.B. (1966) TO. 37-ALR. 1966 Trav. Co, 183. 
(1966) 2 Mad. L J. 114 ; 1966 Andhra W.R. 71; read also Accountant- Genital t. 
Singumathu , A.I.B 1961 Mad. 288; I.L R. (1967) PuDj. 234. For production of 
oertifioate at the time of an order for sale in execution, Kallian Singh v. Bam 
Oharan, 18 All., 34. The principle of 27 U.L.J, 400 does not apply to execution 
proceedings, so that if ths decree holder dies during the execution proceedings, 
hie representative! need not take out succession oerti6oate for being substituted 
iu his place, Kshetra Mohan v. Azizulla , 67 10. 902 (Cal). This section applies only 
to the institution of an execution proceeding and not to the continuants thereof by 
the decree-holder's heirs, Where an execution proceeding hse already been started 
by the original deoree-holder, his heirs, after his death, can continue the same 
without the production of a succession certificate, Balmuhand r Qthnd Ram t 
A.I.B. 1936 Pesh. 17-161 1.0. 204. But see Ramji L^dha v, Hariianpif, A.I.B. 
1966 Kutoh. 6. 


N* B. ' — Production of sny of the five kinds of grants specified in sub-clauses 
(0, (ii). (iii). (iv) or (v), will do. Note that these olauses are connected by the 
word OR. 


Post-office Savings Bank Deposit If a depositor dies and probate of hia will 
or letters of administration of his estate or a oertifioate granted under the Succes- 
sion Certificate Aot, 1889, is not within three months of the death of the diepoeltor 
produced to the Secretary of the Government Savings Bank in whiobt the deposit 
is, then — 

(a) If the deposit does not excesd three thousand rupees, the Secretary may 
pay the same to any person appearing to him to be entitled to restive it 
or to administer the estate of the deceased, or 

(b) if the deposit dose not exceed one hundred rupees# any officer employed 
iu the management of a Government Savings Bank, who it empowered in 
this behalf by a general order or special order of the Governor-General 
in Counoil. may subject to any general or special orders qf the Secretary 
in this behalf, pay the deposit to any person appearing to him to he 
entitled to reoeive it or to adminieter the estate.- vide Section 4 of 
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Government Saving* Bant Act (V of 1873), as amended by Aot XVI of 
1923* For the definition of the word "Secretary/ 1 vide Bee. 3 of the said 
Act. N, 22.— The above rules have been extended to five years' Cash 
Certificates, vide Post Office Cash Certificates Act, 1917, Vide also the 
rales in the appendix under the heading "Poet Office Savings Bank 
Rules/ 1 

Member of Amy Corps Under seo. 115 of the Indian Army Act (VI of 1911) 
no aerfcifio ifcs is necessary for disposal, of property not exceeding Rs, 1,000 belong- 
ing to a deceased soldier, to his representative. 

Oarator No certificate is necessary for a ourator appointed under sec. 196b 
supra, Baba Sab v. Nursappa , SO Bom. 437, the reason being be does not olaita ob 
•nooessioo. 

Receiver : — He oomes in by virtue of hia appointment, and not as a 
representative of the deceased, so no certificate is neoeseary for him, Earihar v„ 
Harendra . 87 Gal. 754 : 12 CJ.L.J. 262 : 6 1.0. 416 ; but tee Ponuc/iabat v. Lelchroj , 
3 S L.R. 118. He does not claim on succession and therefore this aeotion is not 
applicable to him, Bamaswami Iyengar v. Doraisami Vandayar , I. L.R. (1942) Mad. 
661 *(1942) 2 M.L.J. 748-A.I.R. 1943 Mad. 210-206 I. a 412, 

Common Manager : — A common manager, appointed under see. 96 of the B. T. 
Act, holds a position very muoh similar to that of a reoeiver, Benimadhab v. 
UpendraOhandra. 24 O.W.N. 188 : 30 U.LJ, 279. Therefore, no certificate eto. 
are neoeseary for him, he not olaiming on succession , Kshitish v. Osmand Bibi , 39 
Cal. 687 : lfl O.W.N. 616 ; Vi. Naba Kishort v. Atul. 40 Cal. 160. 


Trustee ; — Where one trustee is suooeeded by another this seotion does cot 
apply, as there is no question of "being entitled to the effects'* eto., Srimant Baja 
Yarlogadda v. Makerla , 20 Mad. 162: 1 O.W.N. 497, P. 0. Of. Malikamna v. 
Sridevamma, 20 Mad. 162. 

% 

Mohnnt of a Math For the very same reason, where one mohunt dies, and 
another mohunt steps in his plaoe, no certificate etc. will be neoeseary for oolieotion 
of debts or for execution of deorees. Be Bhairab Bhastee A 24 W.R. 840; Jogendra 
v. Bam Ohanira , 20 Cal. 108. 


Succession certificate when necessary A succession certificate is necessary 
in every oase of debt where the olaim is founded on succession* For cases exempted 
from this section on the ground of survivorship, vide under the beading. "When 
succession certificate not necessary," infra ; as also under the beading, "on 
succession" at p. 883, ante . A person's self-acquired or 
separate property devolves by succession end not by wretvor* 


Salf-scquired Property 
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ship, therefore, it is subjocfc to a succession certificate, Viravan v. Srinivasackariar , 
44 Mad! 499: 40 M.L.J. 48 1 : (1901) M W.N. 290: 20 M.L T. 294 : 18 L.W. 476 : 
62 I 0 944 (F.B.) ; Ghim v. Ram BalJav . 13 I 0 863. Cf Sumudra v Bala Churn . 

18 W.R. 199, Income from an impartible eBtate accruing during the life tine of the 
last bolder ie his separate property and passes by succession and not by tinwvtr&h p t 
Maharaja of Jaypon y. Narayan Natdti, 21 Pat, 849 « A.I.R.l 943 Pat. 107 — £05 
1.0.872. A certificate is necessary for a separate debt, though not for the family 
debt, Patuhuri v. Bhagwati , 17 All., 678; Cf. Ragh&vendra v. Bhima t 16 Bom.. 
819 , Jagmohan v. Alin Maria, 19 Bom., 338 ; Venkataromana v Venkayya, 14 M»d. 
377; Subramaniav. Rakka % 20 Mad. 232: 7 M.L J. 100; Pallamraju v. Bapanna t 
32 Mad. 880 ; Of. 18W.B. 199. An insurance policy, the premia whereof were 
paid out of one s own salary will be his separate property within the meaning of 
this rule, Rnjamma v. Ramkrishna , 29 Mad 121. A succession oeitifirste or grant 
from the Probnte Courtis necessary, and an Insurance Company is juBtifhd in 
demanding it, for the purpose of making payment of money due undei a whole life 
polioy, Gresham Life Insurance Society Ltd. v, Golhclor cf Etowah. 64 All. 3026- 

19 12 A, L J. 1015 - A I R. 1938 All. 1 -» 143 1. 0. 343. This ia particulaily so, when 
the polioy is for a definite sum, Mohar St gh v. j Revet Knur, A.l.R. 1942 l’esh. 
4.2= a 201 I.Q. 341. A succession certificate is imperatively required in the case of a 
divided Hindu family, Gnsh v. Ramballahh, 13 I. C. 368. As to the absence of 
necessity of Succession certificate for a receiver appointed by Conit in a litigation 
subsequent to the demise of the deceased for recovery of dues of the estate read the 
notea at p. 389, ante. 


When Succession Certificate not necessary : — The question of a Huocession 


Certificate necessary 
whtn ti.e claim is 
founded on succession. 


Certificate arises only iD connection with claims based on 
Succession; therefore olaims based on euivivorship are 
outside the scope of this section, end no certificate is 


necessary for the same, Mathurapiosad v. Duigawati , 36 
All., 380: 12 A. L. J. 626: 24 I. 0. 182. Ramohandra v. Bupu , 16 Bom. 240; 
Palaniappa v. Avaiharaman , 7 M.L J. 196 ; Samchand v. Bidhar. 1890 P J. 862 ; 
Eissenlal v TUak Chind^a, 43 C.W.N. 1218. Read generally the notes ij.nd oaseB 
under the heading, ‘'Restriction on grant- of Succession Certificate'’ under sec. 
370, So. it has been said that in a suit by the survivor of a joint family to 


No certificate necessary recover joint family debts, no succession certificate is 

for a survivor under neoessary, Ramratan v, Snbhan , 12 A.L J. 672 : 24 I.C. 29 ; 
Mitaksharivliaw. 

Gnrditta v. Dhart Mai, 31 J C. 904 (Lab.). Under the 


Mitakshara Law, a son can maintain a suit for debts owing to his late father 
without a certificate under this section, Sttal Proshad v. Kaifut Sheikh , 26 C.W.N. 


438 : 66 1.0. 367 ; Pirfiai Kuttia v, Ranghnaiham, 28 M.L.J. 828 : 17 M.L *E. 264 ; 
28 I.O. 490; Varadajnlu v. Velnyudha, 22 L.W, 230- A. I R. 1926 Mad. 1160 — 
90 T O. 743 (a case ef promissory note). In ibis case it was further held 
that “the document sued on ie a promissory note could not make any differ 
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«no.. , "‘ , It‘T. KHhwjiu that on> tbe f*oe of the dooupent it abpn^d 
appear that'* tSd^tffcbf belongs, tp<' the joint family. Ip all euga, tbe qneatio,a 
trill be whetfiir the ’moneys . .ought to be je«over*4 , yvere advanced from, 
joint lands *6t * were the individual learnings (Of the,,pprsqn in )pboee favour 
the dooidaeit wae ^eieotfted." OonanUi however, A $anwr%\<xh v< Mak^dai \ 

1930 A.L J* 280-A.l.ft. 1930 All. *99^192 1.0. 183. Ae to, whether the joint * 
eharaooeV 1 of the 1 debt should be apparent on, the faoe of , the dooument or 
not. 80s Venkataramana 1 v. Venkaya, 14 Mad* 377,; Vri^yanath v. China&ami , 
'll Mad lift ;> Subra'monia v. Rakhu , 20 Med* 232; 7 M.fiJ. 100; Perayya 
v. Ahmed Abdul Rahman , (1914) «M,W.N. 671: J7 Ufc.3, 9^6: 1 L.W. 612: 
26 1.0. 206: Of. Pera Reddt *. Abdul Hussein, 1 M,LJ> 679; Nelu v. Kruhna t , 
1910 M'. W.N! f 2l't : 8M.LT/-86: 6 1.0. 745 ; Pithai > Kuttia s ease, supra; 
Romnaafh V, SUbiamania , 28 M.L.J, 372: *17 Al.L.T. 266,: 28 I, p. 688; tbe 
mother df a minor coparcener can collect tbs debts of her son’s deceased 
coparcener' Without a succession 1 * certificate, Robert v. Gqpal, 2 J&.L.T. 246. 

A decree dbtained by oue^ undivided brother oan be. after his death, executed 
bj auoWier brother without a certificate, if the decree be a family proierty» 


1 ■ Raghavmdra v. Bhimss , 16 Bom. 349, The illegitimate son 

Sudra^ ,tim4te >0D bisu father’s property by survivorship 

and oan recover his debts without a certificate, Gunulal v, 

Kashnatn?A.l,B,A$2% ‘Nag. 67*. 68 I. Ob 417. That is also tbe position of an 

. , , , 1 adopted son in relation to ancestral prcpeity, to lecover 

Adopted son, , 

which, tberefoie, he is not requiied to produce any oeiti* 
fioate, Ramanathan v Snhramanta, 28 M.IjJ. 372: 17 M LJ. 266: 28 I.C. 


688 ; but see Perayya $ case, supra* For other oaBea of survivorship not 
requiring a certificate; see Sahadev v. Shtokhawat Eos win, 12 0 .W.N, 145 : 7 
O.LJ. 668; Of. Qttr P eiihad v. Dheri \Rai 88 Cal. 182: ^6 C.W.N.49: 18 ( 
O.L.J. 203 : -7 1.0. 806: £ l&rihar t. H*irendra t 87 Cal., 764: 12 C.L.J. 262 :' 


6T0 4l6: Mayaram v. Shtbdas, 20 P.R. 1901, Syed Me homed v. Parbdli 
18 1.0/ 928; 'also Vthal v. Qotya, 1 Bom. LE. 197; 81 I.C. 904; JaQm^han 
v. Ailtl Marid, 19 Bom. 888; Ram Chandra v. Bopu t ,16 Bom. 240; fyjrcj 
Bhairo Prasad , 28 Oal. 912 ; Bistanch'ind v. Chatrapat, 1 C.W.N. 82 ; upder 

Surviving partner ^XX. r * M 01)6 °* ^ 6 Partners dies pendente lit e, 

'* the right ofieuit in respect of the debts due to tbe firm 
survives to the Surviving partners, and it ie not necessary to bring tbe 
legal Representatives of the deceased on tbe .record, though they may be so 
brought',* if desired, Bui KisstnEas v, Kanhya Lal t 17 0 L J. 648 : 21 10. 609; 
Ujar Sen V. Liohmi' Chtsnd , 32 All., 638: 7 A L J. 769: 6 I.C. 840; and tbe 
neoessary eflfeot of the application of this rule of survivorship is to do away 
with production of the' certificate ; vide Pulin Behaii v. Abdul Majid, 44 1.0. 
9\l (pal) Of, Qtbida* v/ $trpat, 20 AH. 365 ; Motilal v. Qhellubhai , 17 Bom. 
6. Bui see Rtm Earain v, Ram Chandra, 18 Cal., ; Contra — Qurditta% v. 
Dhari M4 t 31 1.0. 904 (Lah.) ; Kishori Chand v, Nthal Z>w, 70 P.B. ltjjD4, 
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Heir of residuary 
Legatee. 


Vide also notes on "suit (or accounts/* tupra, In tbs oase of joint family 
partnership business, the position of a iurvmng partner is much better, and 
no certificate is necessary for bim, Vaidyanatk v, Ghnnaswami, 17 Usd. 108. 
A certificate is not necessary, where promissory note w as rentwtd in favour 
of the Karta of a Daybbaga faraily P Nilmoni v. Soonndia Rath, §6 I C. 648 
(Oat.). The legatee of a share in a residue bas no inteiest in the devised 
property until the residue is determined and bis right is 
only to have the estate property administered and applied 
for hia benefit when the administration ia complete. Till 
then the residue does not come into existence and the legatee cannot aay 
that any specific share of the residue has vested in bim. 6o the relation- 
ship of creditor and debtor does not subsist between bim snd the executor 
with the result that in the event of his death before tbe determination of 
the residue, bis heir will not be called upon to produce a succession certi- 
ficate for pressing his claim against t.be exeoutor, tbe terms of this section 
not applying to tbe cate, Secretary of Slate v, Punjat Debt , 40 OWN. 
185-1935 O.W.N. 1274-A.I.R. 1985 P.C. 203-169 l.C. 829, P 0. In tbe 
case of a joint maintenance grant to two ladies, with 
the right of survivor-ship as between them no question 
of certificate arises on tbe death of one lady, Mathura v, Rnlcmint , 17 C.L.J. 
87; 13 I.O, 148 ( vide also at p. 2l2). The succession certificate is not neoe- 

ssary for execution by a survivor of two joint decree- 

holders, Rat Jagatpal v. Thaicurain , 10 0. C. 178 : Semi 
Okand v. Badhar t { 1890) P J. 852. Of course, no question of a certificate can possibly 
arise, where one of two joint creditors, after the death of the other, sues only for 
recovery of his share of tbe debt, Sital v. Manth, 18C.W.N.609: 9 C L.J. 881; 
but see Rasa v. Amir Bibi t 73 P.W.B. 1914 : 176 P L.P, 1914 : 24 1.0. 898. Of. 

Ram Narain v. Ram Chander, 18 Cal. 80. The rule of 
survivorship prevailing under tbe MitakshsiB law has been 
extended to Impartible Raj.* Therefore a person succeeding to an impartible 

estate is not bound to produce a succession certificate* Gur Ptrshod v. Dhtii Rat , 

88 Gal. 182 ; 18 O.L.J. 203 : Ac. (supra). The Patna High Court also has taken the 
same view, Shiva v. B&ni. 1 Pat, 887 ; A.I.R 1922 Pat. 629 * 4 Pat. L T. 6 ; and held 
that a deoree for cost obtained by a previous bolder of an impartible estate forms 
part of that estate and pass by survivorship and may be exeouted by the succeeding 
Juidar without production of any certificate, Ram Ranbijaya v. Kesko Prof ad, 19 
Pat I<,T. 424- A.i.B 1S38 Pat. 401-175 I.G. 558 ; Ram Ranbijaya v. Pamafma- 
nand t lft Pat. L T. 342- A IB. 1938 Pat. 890 -176 1.0. 902. But tbe Madras 


Maintenance Grant. 


Joint decree-holder. 


Impartible Raj, 


*Vide (he eesee oited it p. 87, antt ; also Dcorga Protad v. Durga Komar, 
B T.A. 149: 4 Oil.. 190; (he Sivaganga cate, 9 MIA. 589; Naragnnty v. 
Mftgama. 9 M.I.A. 66; the Bamgarh cast, 17 W.H< 816 ; Baja Bvpting V. Bani 
Bayun, 11 l.A. 149: 7 All. 1; Bynath Prosad v. Ttj Balt, 43 All. 828: 88 
888: 40 M.L.J, 889; 26 0.W.N, 664: 19 A.LJ. 817. P.Q. 
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High Court hat bald that saooeaiion to impartible estate it not by survivor* 
ship and therefore production of aueoeaaion certificate ia neoessary, Bajah of 
Ka’ahaeti v. Achigad i/, 30 Mad. 454: 27 MLJ. 867. A decree for arreart of 
rent obtained by the laat holder of an impartible eatate it hie personal pro- 
perty and descends by inheritance and not by aurviyorahip with the result 
that it ia subject to the law as to succession certificate, Maharaja of Jeypore 
y. Narayana Natdn. 21 Pat. 849-A.I.R. 1943 Pat. 107-206 1.0. 872,— oited 
at p. 390, ante, Again, a certificate under this seotlon will not be neccessary 

unless the claim is against a debtor of the deceased, vide 
No certificate unless ° 

the claim is against a notes at p. 884, ante. A succession certificate is neoeasary 
Debtor of the deceased, f ox reaovary of. and not for discharging, a debt; therefore, 

no such certificate will be necessary for redemption of a mortgage, Zafar AH 
v, Kanti Prakuh, A.I.Fi. 1929 All 896-119 1.0- 96. No succession certificate 
is necessary for a claim to a Providend fund money of a 
Fuml^oney.^ r ° Vi<i0nd deceased Government servant, inasmuch as the niOt ey 
vests in the nominee immediately upon the deatl of the 
depositor, Subhadrammal v. Kannammal . (1940) 1 M.LJ ? i 6 ^ 1940 M W.N. 

490-A.I.R. 1940 Mad. 690 The section does not apply 

Creditor! l0 ° l di * idend t0 * 9 ° hedU,ed — °'. M ' cf 

the assets of the insolvent estate, because it is only 

applicable to decrees or orders for the payment of debts, Omayaehi v. Bama - 

chandia, 49 Mad. 962-61 M.LJ. 349— (1936) M.W.N. 560-AJ.R. 1926 Mad. 

899-97 1.0. 411. 


The effect of sec. 3 (2) A (8) of the Hindu Women’s rights to Property 
Aot. (XVIII of 1937 as amended by Act 11 of 1988) is a survival of the 
husband's persona in the widow and the widow does not really inherit and 
no succession oertifioate is necessary in a suit on a promissory note by her 
deceased husband, Natarajan Chethar v Peiumal Animal, (1942) 2 M.L J. 668 — 
(1942) M W.N. 703 It seems that the last word yet rsmains to be said on 
this point. 

What is or is not Debt: — The term "Debt” here means a sum of money 
which is now payable or will become payable in future by reason of a pre- 
sent obligation, Secretary of State v. Panjat Debi , 60 Cal. 1136-87 C.W.N, 
709-A.I.B. 1933 Cal. 841-160 I.O. 168; read Bancha Bam v. Adyanath , 86 
Oal. 492-10 O.L.J. lttQ-13 0.W.N, 996-3 1.0. 492 (P. B.) ; Tuhi Delya v. 
BMutibhusan, 41 0 W.N. 986-AIB. 1937 Cal. 423, Tbs claim of a success- 
ful appellaut for restitution expressed in terms of money, will, therefore, 
constitute a debt as understood herein. Chcckalingom Chettiar v. ChockaUngam 
QheUiar , (1942) l M.LJ. 467-1942 M W N. 3:i2-AIR. 1942 Mad. 445-206 
I.O. 248. "Debt” includes surplus sale proceeds, BisJjinco v. Mongul , 24 W.F* 
203 ; bat does uat include the equity of redemption ; Ma Thein May v. Ma 
60 
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Than Mya t 6 Bur. L* T. 102 : 16 I.O. 426 ; also Zafar Alt v. Kanti Prakaeh, 
Insurance Hone supra. A policy of insuranoe is not a debt, aft it is unde* 

termined, Oharmila v. Jyotish , 88 I. 0. 167 (Cal.). See 

Sainivasa Charier ▼. Banga Nayaki t 8 L. W. 466: 82 I.O. 991. But the 

insurance money falling due on the death of the insured is a part of the 

ddoea8ed’e estate and is a "debt” due to him within the meaning of this section, 

Oritental Government Security L, A. Co . v. Vantedu Ammtraju, 16 Mad 162 : 

(1911) I.M.W.N. 276 : 9 M X T. 461 : 10 I.O. 268 ; Tuhi Dtbya v. Bilhvti Bhusan, 

41 O.W N. 985- A. I R, 1937 Oal. 428 : Or, in other words, an undeteimined insur* 

anoe money is not a debt ; whereas, if the insurance polioy becomes an 

ascertained debt in the lifetime of the'assured, it falls within the meaning of the 

section, Charuila v Jyotish Chandia, 83 I.O. 167 (Cal.) ; Vittal Bao v. Eanucnantha 

Bw , 60 Mad. 412-52 M L.J. 171-26 L-W, 180-(i927) M.W.N. 118-A I R. 1927 

Mad. SSS^lOO 1.0 484; Gresham Lise Insurance Sicttty Ltd. v. Collector cf 

Eiawah, 64 All. 1026 -1982 A. L.J. 1016 - A. I K. 1988 Ail 1-148 I.O. 848; Molar 

Singh v. Bevei Katir, A. I. R. 1942 Pesh. 42-201 I C. 341. cited at p. 390, ante. 

Of. Ishani Dost v. Gopal Chandra , 20. C L J. 44 : 18 O.W. N. 1386 : 26 1.0 286; 

Bhikaji v Dattatraya . 2 Pom. L R. 888; Shankar v. Umabai, 37 Bom., 471 : 16 

Bom. L R. 320 : 19 I.C. 786. If the person named in an insurance policy has not 

obtained letters of administration or succession certificate, he dees not become 

entitled to payment of the money due under the policy and a judgment-creditor of 

such person cannot in execution of bis decree attach that money in the hand 

of the Insurance Company; Daw yu y. Sun Life Assistance Co. A.J.R. 1985 Rang. 

211 — 159 I.O. 810. Providend fund is likewise neither a debt, nor a security, Assam 

Bengal By v. Atul Chandra , 66 C L. I. 259-41 O.W.N. 524-A.l.B. 1937 Cal. 

3L4-171 LO. 697; Subhadrammal v. Kannammal. (1940) 1 M.L.J. 73 5 — 1940 

M.W N. 490 — A. I. R. 1940 Mad. 690-198 1 0. 829. In the F. B. case of Banclarom 

v. Adyanath, 86 Cal.. 986 : 13 C.W.N. 966 : 10 0. L.J. 180, Mr. Justice Mookerjee 

points out that when the amount is not liquidated, it is not a debt accruing due 

to the estate, This is the governing factor in deciding whether a particular debt 

is or is not subjeot to a suooession certificate, see Chartistla’s case, supra. It does 

not include mesne profits, Buteeramnn v. Gxrijanand, 6 W.R. 160 ; Dor unliquidated 

TT ,, A _ damages ; Clark v. Buthanavaloo, 2 Mad. 296. Thus, a claim 

Unliquidated Damages. 

for damages for illegal detention of sheep belonging to the 

deoeased will not be a debt requiring a suooession certificate, Subbumma v. Munekha, 

„ . 18 Mad., 467 ; 5 M.L.J. 61. For th« same reason, this seo- 

Buit for aceounts. 

tion will not cover a Buit for accounts, &b the amount of 
olaim is unascertained and does not become a debt till the accounts are adjusted, 
Bisseswar v. Durgadas, 82 Oal. 418 ; that is also the case with partnership aceounts, 
Sahjie Sahib v. Noordin Sahib, 22 Mad 182. No certificate is neoessary tor 
recovery of a deoree for costs, Khadxm ?. Aldur, A. I R. 1966 All. 676. Aa to 
wh 9 ther the phrase "his debt’* in the section would mean the whole of the debt 
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, , ,,N-r.p / . due by the debtor to the deoeased or it can include even 

portlo^of » e bebt, n ^ U r efl a P orfc * ori the debt, there was formerly a conflict of 

k ^ opinion. The Allahabad Court held (1) that according to tbe 

ordinary eftqon of interpretation "debt" must necessarily mean tbs tvhole debt, 

and (2) that a contrary view would be opposed to the scheme of the seotion 

which is intended for the protection of debtore ; and would (8) cause the 

splitting up of an indivisible liability; (4) and that it would lead to harassment of 

the debtor by multiplicity of suits on one and the same oause of action, Ghaffoor 

Khan v. Kalandari Begam , 33 All., 827 : 8 A.L,J, 76 : 9 I.O. 127 : Kanhaiyalal v. 

Ohandar, 7 All t 8 1 8, This view accords with the cases which have held that 

separate certificates cannot be granted to different heirs 

Partial Collection of aooor£ ji Q ^ to their shares for partial collection of debts, Si/oh 
debts according to 

aharea. v. DM, 16 All. Si; Muhammad Alt v. Button Ltbi, 10 All., 

, 129 ; Wasp.lun v* Gawhurunnissa, 10 W. R, 106 ; Amiiunneua 
v. AfiatunneSM, 12 W.R 307 ; 3 B I.R 404 ; Musaamat Bibi v. Jan Khan, 1 P W.R. 
235. [NnB.^*Tbe old Succession Aot, XXVII of 1860, did not contemplate a 
division , of a certificates or a power to collect fractional sharps of debts] The 
visw expressed in Cfhafoor.Khans csss was followed ip Syghra Begum v. Mahomed 
Mir Kinn . 43 All. 841: 19 ALJ. 116: 61 I.O. 6 and was was distinguished 
in Shade Jan v. TFarts Alt , 43 All. 493 : 19 A. L. J. 423 : 64 I O. 1 ; Bimilla 
Bigum v Tawawd. 82 All., 336; 7 A. L J 266: 6 I.O. 424; Bey e Chan v. 
Ganeth Sahoo, 2 N W.P. 439. [Cf. Kishore v Mai, 70 PR. 1£04 ; AJihar Khan v. 
v. Balkitsen . ( 1901) A.W N. 126. J In a very recent case the Allahabad High 
Court has again held that succession certificate cannot he granted for a portion of 
a debt, SaJuU Mai v, K itori, 21 A L J. 122 ; 71 I C. 376 ; though that High Court 
once conceded that there might be circumstances to justify'the grant of a certificate 
for, a portion of a , debt, see j Shanffunniesa v. Massom Alt, 42 All,, 347 : 18 A,1,J, 
314:66 1.0.880. The Madras High Court recognises the impropriety of multi- 
plication of certificates, hut mantaius that the, grant of a certificate for a part of a 
debt is hot ultra vtres or a nullity, Srintvqsa v. Sundra, 17 M.L.J. 87. The Calcutta 
High Court has held that the principle of law which prohibits a multiplicity of 
suits, is in no way affected' by the grant of certificates for fractional shares of a 
debt and thajb such certificate oap be granted for portion of a debt, Anvajurna v. 
Nalini Mohan, 42 Cal, 10: .18, C.W.N, 836: 23 I.C. 666; Mohamed Abdul v. 
Sharif an, 16 O.W.N. 231 : 16 Q,L ^ 384 : 12 I.C.,693 ; vide gho Bassa v. Amir Bili 
178 P L.R. 1914 : 78 P, W.R. .1914,: 24. I C. 893. The Calcutta view is equitable 
in this sense that inability no pay death duty on a heavy debt ought not to stand 
in the way of recovery at a par, t k pf the debt for which the claimant oan possibly 
pay ths rsquisite duty. The Legislature has now clarified the lew bs inserting a 
new subsets. (3) in sec. 372, poft. in conformity with the Calcutta view. A debt 
being a sum of money pay hie at present or in future by reason of a present 
obligation, (p, 893, ante) a "succession certificate would be Oecessary for recovery 
of a debt wbioh was in existence during the life time of the deceased but whbtjb 
becamA payable only after his death, Battcha Bam v. Adyan&th , 86 Cal. 492 : 13 
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O.W N. 9U6 : 10 O.L.J. 180 : 8 I.C. 492 (F.B ) ; also Ntptui Btwa v. Nasiruddin, 
27 0.LJ. 400: 46 i.C. 780; Secretary of State t. Paujat Deli. 60 Cal. 1186-37 

O. W.N. 769 — d.I B. 1 983 Cal. 841. But compare Boo Btenhan v. Hahn bhai, 1896 

P. J. 713 ; Banchoddas v. Bhagubhai , 18 Bom., 394, Interest is a part of tie debt, 

and a succession certificate is necessary for realisation of interest accruing before 

the death of the deceased, Baldev v. Peoples Bank of Northern India, Lid. A.l.B. 

1938 Posh. 1 =« 17ii I C. 68. A succession certificate is necessary for the recovery 

of arrears of lent in respect of homestead land not being for agrionltural purposes, 

Sheikh Shuhebjan v. Sheikh Abdul Jaltl , 41 I.C. 84 (Cal.), vide sub-sec. (2), infia. 

Cf. Abmas Chandra Pal v. Piolcdh Chandra Pal, 15 C. W.N. 1018 : If, however, 

such rent aoorued due for a period subsequent to the death of the deceased owner, 

no succession certificate will be necessary, Brojendia Sundar v. Niladnnath, 67 

Cal. 614-60 O.L.J. 239-33 C.W.N. 1177 - A.l.B. 1919 Cal. 661 ■» 120 1 G. 241 

(F*B.) ; Of, A .[. U. 1966 Bom. 10‘2. The same piinoiple would apply in respect 

of compensation money payable in respect of deceased’a estate acquired s ?ice his 

deals Comp. Ibid . A decree for enforcement of a mortgage right, as against the 

mortagaged property is not a deciee for debt. Ibus, a suit 
Mortgage suit. , . . f . 

for foreclosure of a morfcagage is not one for pa> inent of debt, 

and therefore no succession certificate is necessary, Ammana v. Gurumurthi, 16 

Mad. 64 : 2 M L.J. 166 ; Hanuman Bafoh v I)ir Baj , 60 1,0. £71 lOudh); Umesh 

Chandra v. Mathura, 28 Cal. 246 : 6 C. \V. N. 607 ; Hanvant v. Mtllrana, 1900 

A. W. N. 94. A mortgage iB more than a mere debt ; and in a mortgage suit 

the relief claimed relates to some immoveable propel ty. Therefoie, even 

where the deciee is only for sale of the mortgaged property, it will not le 

a decree for a debt within the meaning of this section, Baiduaih v. Sham a • 

nand, 22 Cal, 143 ; Mahimed Yusuf v. Aldar Rahim , 26 Cal. 189 : 4 C. W. N. 

658; Fakir v. Gisborne Co. 8 C.W.N. 174; Kanchan v. Buj Nath , 19 Cal. 336; 

Baghunath v. Poreehnath, 16 Cal. 64 ; Sunvan Ho^setn v. Shahazada Golam 

Mahomed, 9 W B. 170 (F. B.) ; Nandcahnd v. Yenawa. 28 Bom., 630: 6 Bom. 

L.I1. 682; Subiamantan v. Bakka, 20 Mad. 332; Palam v. Veiammol, 29 Mad. 

77; Ramu Stngh v. Aghon Singh, A.l.B- 1988 l’at. 68 — i 7 S I C. 487 ; 

Basudevanand v. Baghubtr , A I.B. J 965 Pat. 284 ; A I B. 1967 Pat. 486 ; (1262) 2 

Andhra. W.R. 199 ; Bamji Ladha v. Harisangji , A. I R, 1966 Kutoh, 6 (case of chit 

tham mortgage); Kambali v. Sankarammal, (1912) M.W.N. 1116: 12 M.L.T. 202: 

16 I.C. 224 : Kiron Bala v. Alul Eristo , 46 C.W.N. G28. Saw Chong v. Hafiz 

Bibi, 12 Bang. 690 -A.l.B. 1934 Bang. 369 -163 I.C. 376. Bead also the notes 

under secs. 370 and 881. and consult Bantu Sin{,h v Aghori Singh, A.l.B. 1938 Pat. 

68-178 1.0. 487, supra . An equity of redemption, as Baid above, is not equivalent to 

a debt, Mi Thein May v. Ma Than Mya, 6 Bur, L.T. 102-16 1.0. 426, supra. The 

English law is also to the same effect, Badely v. Ccnsolida<ed Bank , 38 Cb. D, 298. 

For the position of a redemption suit, vide notes at p. 898, ante. No certificate is 

necessary in case of a usufructuary mortgage* Umesh Chandra v. Mathura Mohan, 

28 Qal. 246, 'supra ) ; see Arjimugam Pillai v, Valuta Eoundan, 24 Mad,; 22. But 
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tho Allahabad High Court makes a distinction between a simple mortgage and other 

mortgages and between a decree for sale only and a decree for foreclosure, and 

holds that where the deoree is for recovery of money by sale of the mortgaged 

properties, mortgagee’s heirs will have to produce a succession certificate, vide Fatih 

Chand v. Mohammad, 16 All 259 (F.B )- followed in Kasumari Das v. Makkhu , 49 

All, 1-AJ.B. 1927 All. 227-96 1.0. 478. Also Amat v. Sitla, 9 A.L.J. 766 : l6 

I. C. 108 ; Bamsarup v. Kalla, 14 I.C. 570 ; Mohammad Ibrahim v. Bhagwan Das. 

A.I.B 1935 All. 897-1581.0, 85; but this Allahabad view is open to criticism, 

vide Ghost's Mortgage, p, 68. A decree for tbe enforcement 

Personal Deoree or j. charge against tbe oharged property is not a decree 
further decree under ® * T t tj 

<). XXX IV, r. 6 . for a “debt” as understood here. Ruprao v. Bamrao t 1. D. J*. 

(1962) Nag. 189 -A. I. R- 1962 Nag. 68. A succession certi- 
ficate is however necessary for a personal deoree under 0. xxxiv. r. 6, C P. Code, 
1908; Sahadeb v. Sukhawat Hossetn , 7 CLJ. 668: 12 C. W. N. 146; Abdul 
Saltar v. Satyalhusan, 36 Cal , 767 ; Naimchand v. Yenanda , 28 Bom. 680 ; 
6 Bom. L. K. 682 ; Kanohan Modi v. Bnjnath , 19 Cal., 186 ; Randal* Naidu v. 
Sankarnm , (1912) M. W. N, 1116:12 M. L. T. 202:16 1, 0.224. WheD the 
personal remedy becomes time-barred, no queetion of succession certificate 
aria gh , Mohammad Ibrahim v. Bhagwan Das , A I R. 1936 All. 697 — 168 I C. 686, 
A jud^meut-debt oreated by the deoree itself ( e g. a deoree for costs ) is ne t a 
debt so as to require a succession certificate, Torah Dan ?. 
Dowor-dobt. /- 0</a Krishna, 67 C.W.N. 601. Tbe Dowrb of a Mubo- 

me dan wife, whether prompt or deferred, is a debt, and a succession certificate 
is necessary for its recovtryi Qhaffor Khun v. Kalandari , stilt a i see also Abdul 
Karim v. M lybulunnes ri, 30 All. 315* 6 ALJ. 698 *• 1908 A.W.N 113 ; Sayad 
Ahmed v. Bunyadi Begum, 88 P.R 1891 : Jyani Begum y. Umarao Begum, 32 
Bom , 612 : 10 Bom., L.ii 764. Cf. Shadijan v. Warts AH, 43 All., 493-19 A.L J. 
423 : 64 I.C* 1, Money deposited by employee with employer as security for good 
conduct, becomes, upon death of tbe employee, a debt due 
eiujduyoe w^uTeinployio from ‘be employer, and a euoeeesion certificate will be uecea- 
•s s.ounty for good gftl . y j or j tg recovery, Bam Ban v. Bachia Kuart, 20 Pat. 
L.T, 777 - A.I.B. 1939 Pat. 668 - 166 I.C, 386. 


conduct. 


Assignment of Debt;— An assignee of a debt due to tbe estate of a deceased 
person must take out succession certificate in order to sue the debtor. Such a 
certificate may be produced even in second appeal, Kariparom v. Nagindas , 1893 
P J. 36 ; Lai Ohand v. Nmda Lai, 37 P R. 1893. Katujpasamy v. Ptehu , 16 Mad 
419 ; 2 M L.J. 116. An aseignee from a perseon who has obtained a Succession 
Certificate is entitled to sue and obtain decree for tbe recovery of a debt due 
to the estate of the deceased without produoiDg a Succession Certificate in his own 
name, Arana Challa v. Muthu t 42 Mad. 180: 86 MLJ 666; 48 I.C. 735 but 
eee Allahabad Khan v. Sani Bam . 35 All , 74 : 17 I.C 486 (not generally approved 
of). When a Succession Certificate was obtained in respeot of debt and sub- 
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Bequently the debt was assign^ to a third person' : to Whom the 1 BooossWi on ’ 

Certificate was also handed f over, ' the assignment of’ the debt is Valid andtbe 
assignee is entitled to sue for *ihe recovery ’ of thS ' debt; Btiny L&l't, "tnnw Lai; 

86 All. 21 : 11 A.LJ. 9C8 : 22 I.O. 849, Gcwami *. Edridas, 18 All! 474 B 14' 
A.LJ. 677: 84 I.O. 864. See Shodhcne Mahaldat v. Edlal Khcre, 4 Cal. 646 ? 

8 0 Li.R. 462. Whs re do certificate has been obtained by the assignor, an assignee is > 
entitled to a certificate, Eadhica v. Secrtiai y of State , 88 All. 488 : 14 A L J, 660 : 

86 I.O. 711 ; Of.' Mmchatam v. Bai Mahali; 18 Bom., 816: Bam Ohariter v Bam 
Narain , 2 P.Li. 360: 40 I.G. 96, A succession certificate will be necessary even 
lor an rtsaigfiiee of an uridimdtd soH, Amman Kutti v. Ajpath, 29, J 0. 23f, The J 
reason for obliging the kssignee from’ trbd heir of a declsse'd owner to take and* 
produce a succession certificate, is that if the law we/e otherwise, the provisions 
of this section Would bef easily dvclded ‘and the' ’prol»ctibh hffbidkd to' thfe’ debtor 
would be lllusoiy, Vuiravan v. Srinivasa. 44 Mfed. 499: 40 M vL J 481: (1921) 
M.W.N, 200 : 13 L W. 476 :ki 2 I C.S44 (F.B ) ; Guhhato All v, ifa&ir i4Ii,‘ 45? All. 
649: ]8 A L.J. 666 : 671.0. 66. But thdre mb no reason for such apprehension 
when the certificate has already been takeii by the' assignor. tha Bbetibn requires 
only the production of a certificate and not a certificate in the name of the 
person suing ; therefore, it is immaterial whether the assignee or the assignor takes 
the certificated Of. 'Arum ChiUa v. Mtiihu: stopra. As to the applicability of the 
section In the case of arngbiheht of‘dkcrle, se'e "Ghaudfoirif At. Nazuul Eossan v. 
Abdul iVaheb , 1926 P.HCfi. 228- 7 Tat L.T. §7 -A 1 71. i»26 Pat. 691, 

, i * - ' f „ i , * > <’ - -i 1 1 

Decree obtained without a Certificate — if nullity .-^-The language of the 
section is so imperative that it Seetnfc, that contravention of the provisions 
hereof will go to the root of the whole thing and affeoi the question of the- Court s 
jurisdiction. Besides the representative bbaracter of the plaintiff is pot established 
till the neoessa’ry grant is' obtained and In making a dsoree in the absence of a 
grant, the dourt may dsoree the suit in favotit of a wrong pei son affording no 
relief or discharge to the judgment-debtor. That is how the Question of absence of - j 
jurisdiction* comes in nullifying ab initio the decree made. If the Court has no 

jurisdiction in res]pflofc of the* judgmeht-debtor’s peison, the 
Executing Court— i f , , ,,, , A . .. n . 

can refuse execution on decree will be a nullity and then even the executing Court 

the ground of want of 0ftn r 0 f Q8 0 exeoute it od tire ground that it was T made 1 With- 
out jurisdiction/ Qora 'Chand 3a Icter'v. PrtffulW KtimdV 2?oy, 

42 O.L.J. lY 29 C-W.N. 848 : A.I.lt/1926 Cab, 607 : 89 I.O. 686 (F:B.). But the 
judicial opinion expressed in Tilta Bat v. &<fdha Bam, 146 $ L.R‘.‘ 1906; 1b other-' ‘- 1 
wise. According to it, a deoree is n 6 t a nullity from want tof a certificate' and the 
executing Court is not competent to question the validity of such 4 decree. The view 
of the Bombay High Court is tb the ferirne effect. That Court lias ruled 5 that 
the omission to obtain a succession certificate is a godd grdtind of apptfel, but 
if a deoree has been passed and is not appealed from* it retrieini ft valid decree end 
cannot be regarded as a nullity forwent of a succession certificate, Aldul Majid v. 
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Shamshwali Fakruddin , I.L.B. (1940) Bom, 514*42 Bom. L. B. 621 “A. L E. 1940 
Bom. 286-190 1.0, 869, The Patna Court alio ha* opined that the certificate 
only serves ai evidence for a oirtain purpose and the doom mada without ita 
production is not void and tha ensouling Court will ba hound to execute it as it la« 
Ramkinkar Sinha v. Mohammad Imail Ohoudhury, 18 Pat. L. T. 99- A.I.R. 1986 
Pat. 148 - 167 1,0. 81. Comp. A. LB. 1960 Pat. 182. 

Proof of Representative Title Representative Title under tbie Beotion can 
be proved by any of the following thinga (1) Probata or Letters of aoministration, 
or (2) certificate under sao. 81 or 82 of the Administrator General a Act, or (8) a 
succession certificate under this Act (Part X), or (4) a certificate already granted 
under the Repealed Act, VII of 1889, or (6) a certificate granted under Bombay 
Regulation No. V 111 of 1827. Aoy one of these five thing! will do, aa they are in the 
alternative as indicated by the word Oil, Vi de at pp. 882 A 888, ante. Cf. Ramanugrah 
v. Ohuni Lai, 27 1.0. 822, in which it has been held that a peraon who has obtained 
grant of probate or letters of administration is not required to obtain a succession 
certificate for the purpose of maintaining a suit. Comp. Raman v. Chaldean, I.L.B. 
(1959) Ker 832 -A.I.R. 1960 Ker, 84. The Scheme of the Act is not to grant a 
probate which chh be limited to the collection of debts, Simitra Rai v. Ytshenvar, 
I.LB. (1946) Bom. 106-47 Bom. L.R 980“ A.I.R. 1946 Bom. 309-228 I.O. 821. 
Absence of proof of representative character oannot be made good with retrospec- 
tive effect by subsequent curative prooass, I L K. (1961) Assam, 51- A.l B. 1961 
Assam, 142. 

Probate granted by a Native Court: — 8uob a probate does not come within 
the meaning of clause (t) ; therefore, the grantee of such a probate must take out 
fresh grant from a Court in British India, Managing v, Amad Kunhi , 17 Mad., 14. 

When Succession Certificate can or can not be issued :— The certificate oan not 
be issued when there is no debt due ; Subbanna v. Munneka , 18 Mad. 467. Cf. Sakai 
Mull v Katori, 21 A.L J. 122: A.I.R. 1928 All. 265: 71 1 0. 876. No certificate 
can be issued unless the claim is on succession, vide at p. 888, ante. A succession 
certificate ought not to be refused on the ground that a regular suit involving the 
question of succession is pending, Bassa v. Amim Bibi , 176 P.L,B. 1914: 78 P.W.R. 
1914: 24 I C. 898. Under section 870, pcst t a succession certificate shall not be 
granted with respset to any debt or security, right to wbiob is established under 
sec. 212 or sec. 218 by means of Letters of Administration or Probate. 

Who is entitled to a Oartifioats A person entitled to inherit the deceased s 
property and to collect his debts is entitled lo a certificate, Johna v, Bhagwani , 8 
N.W.R. 820; Dukhoram v. Luchme, 4 Cal. 964: 4 C.L.R. 49; Of. Koyyathi V. 
Royammal, 81 I.O. 446 (Mad.). For this reason a childless widowed daughter is 
not entitled to a certificate, Vidt t 48 All. 460 ; 19 A.L.J. 272, Bo is the case with 
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the sifter's daughter's ion, KrisJmapada v, Secretary of State, 86 Pali 681 : 7 OX.J, 
666* For Furl Sister's Son, Lai Mahomed v. Buzbool Eomin * 17 W.B. 868: 
For Father’s Brothers Son, Gopal v. Earidas , 11 Gal 848. For, the rever- 
sioner's position, see Abinash Chandra v. Probodh Chandra, 16 C.W.N, 1018; 
10 LO. 887. In case of several applioanfcs the person having the largest interest 
'will be entitled to the certificate, Abdool Alt v. Abidunnista, 4 W. B. (1864) Mis- 41 ; 
Azeem Khan v. Ameerun t 12 W.R. 86. A purchase at an auotion sale of a debt due 
to the deceased is entitled to a certificate, Mancharam v. Bat Mahali , 18 Bom, 816 ; 
Kirparatn v. Nagindas, 1998 P J. 66. 

Court's duty to determine ths person entitled to Certifloate : — Tide Oheed 
Khan v. Collector of Shahabad, 9 W B. 602 ; but it is not bound to determine 
intricate questions of law or fact for that purpose, Surfirjt V. Kafnakshiamba, 
7 Mad. 452. As to what the Court ought or ought not to consider, see Be Oeday 
Churn , 4 Cal. 411. 

Res.Judicata : — The plrinaiplas of ret judicata do not apyly to this section 
Beharilal v. Majid Alt , 24 All , 138. The dismissal of a suit for non-produotion of a 
suooeseion certificate does not overs I e as ns judicata. Pethaperuvial Chetti v, 
Murugatndi , 18 Mad , 466 ; 6 M.L.J. 189. 

Sub.sec. (2) : Rent : — Tn sub-sec. (1), the word "debt* 1 does not include 
rent, revenue or profits payable in respect oF lam 1 used for agricultursl purposes, 
see Nagendranalh v. Satadallashini, 26 Cal., 636 ; 3 C.W.N. 294 ; Mokthoda v. 
Nanda , 27 Oal., 656 ; 4 C.W.N. 669 ; Hissen Lai v. Tilak Chandra, 43 C.W.N. 1218 ; 
Andalammal v. Venkata Charlu , 17 M L J. 267 ; see also Banohordas v Bhaqubhai , 
18 Bom. 894. The profits of zemindari property are exoluded under this Bub- 
seotioa, and therefore no certificate is necessary for their recovery, Au lad v. 
Tajammal, 1900 A.W.N. 96 ; Comp. A. I B. 1966 Madh B 36. The rent for non- 
agrigultural land is not exempted hereunder, and therefore it falls within the 
meaning of “debt, ’* Abinash v. Probodh , 16 C. W.N. 1018 : 10 I. C. 867. For this 
reason, a certificate is necessary for the rent of homested land, Sheikh Shahehjan v, 
Sheikh Abtil Jalil , 41 l.C. 84 (Oal ), A decree for rent not for agricultural land is 
a debt within the meaning of this section and therefore a succession certificate will 
be necessary for execution of suoh a decree, Hari Chand v. Tara Chand , A.l B. 1948 
Peeh. 42«*208 T,0. 187. The rent payable under a lease for growing lae on certain 
tress without any right in the land is not rent payable in pespect of land within 
the meaning of this subnotion, Maharaja of Jeypore v. Narayana Naidu , 21 Pat. 
849- A.l B. 1948 Pat. 107-206 I, C. 372. The words "land used for agricultural 
purposes govern the words "rent, revenue or profits 1 ' that precede them, 41 J.C. 84 
(Oal*), supra The amount of a decree for rent deposited by the tenant judgment-debt- 
or is rent even after the death of the decree-holder and his heir is entitled to with- 
draw the money from Court without producing a succession certificate, Surerdraiath 
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Upandranath* 18 I.O* 495 (0*1,). But bond aieout«d in lieu of rant is not rent* but 
P&itf R«ut. ' Zemindar of Kalahari v, Vsnkatappa , 1 M.L.J. 680, 

Paddy rent is not debt ; therefore no certificate is neces- 
sary for its recovery, Ma Hla Kya v. liaung Nyun, 2 Bur. L,J. 46 : 76 1.0.287: 
A.I.R.1924 Band. 139 (1). When the mortgagee leases baok tbe property to the 
mortgagor in consideration of an annual payment tbe money so paid on aooount 
of the lease is rent in relations to whiob no question of a succession certificate 
can possibly arise* Mahammad Fazal v. Salahuddm Ahmad, A, I. R. 1987 Pat, 617 
Remember that rent not aooruing due during tbe life time of tbe deceased, is 
not within this section, Stats ▼, Devassy , A.I.R. 1946 Trav. Co, 215. 

215. [Pro. S. 152 & Suo. Cert. B. 21] (I) A grant of probate 
or letters of administration in respeot of an 
Eflect on certificate of estate shall be deemed to supersede any certificate 
letters of odminutration previously granted under Part X or under the 
Succession Certificate Act , 1889, or Bombay 

Regulation No. VIII of 1827 in respeot of any debts or securities 
included in tbe estate. 

(2) When at the time of the grant of the probate or letters 
any suit or other proceeding instituted by tbe holder of any such 
certificate regarding any such debt or security is pending, the 
person to whom the grant is made shall, on applying to the Court 
in which the suit or proceeding is pending, be entitled to take 
the place of the holder of the certificate in the suit or proceeding : 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of euch certificate in 
ignorance of such supersession shall be held good against olaims 
under the probate or letters of administration. 

“This clause i, intended to reproduce the effeot of seo. 163 of the Probate and 
Administration Aot and aeo. 21 of the Suooesseion Oertifioate Aot and appeara 
to oome in appropriately under this Part ef the Bill eino. it deala with tbe 
substitution of tbe title of the grantee for that of the oertifioate bolder. 

" With reference to the Part of the Bill it will be observed that tbs arrange* 
meat of ths clauses brings out very clearly tbe anomalous position in the Indian 
law with regard to the requirements of proof of representative title to tbe 
property of a deceased person .” — Notn on Qlauies of the Original Bill, 

Supersession of Succession certificate by Probate or Letters of Administration : 
A grant of probate or letters of administration will have the sfieot of superseding a 

61 
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previous Succession Certificate under this Act (Part X) or under the repealed 
Succession Certificate Act (VII of 1889) or under Bombay Regulation No. 'VUl of 
1827, see Sub-seo. (1) ; and a person to whom a probate (or letters of administra- 
tion) is granted will be entitled to be substituted in the place of the Certificate- 
holder in all pending litigations, see sub-seo. (2), 

Certificate under the Bombay Regulation An administrator appointed under 
sec. 10 of this Regulation, does not, by such appointment, beoome the legal re- 
presentative of the deceased, and therefore is not entitled to continue an 
appeal by such deceased, Malapa v. Devi, 21 Bom. 102. But see Mir Ibrahim v. 
Ltalntssa , 12 Bom , 150, where it was held that so loDg as an appointment under 
seo. 9 of the Regulation lasts, no one else can represent the estate. 

Proviso: — Notwithstanding the supersession of the Succession Certificate by 
the grant of probate or letters of administration under Bub-sec. (1). a debtor will be 
entitled to get discharge for all payments made by him to the Certificate-holder 
in ignorance of suoh supersession. This proviso will not give protection to such a 
debtor unless he was ignorant of Buob Bupersession, 

216. [Suo. S. 260 & Pro. S. 82] After any grant of probate 
_ . . . . or letters of administration, no other than the 

administration alone to person to whom the same may have been granted 
revoked 0 ’ unU1 a * me B * ia ^ have P 0wer Bue 0r prosecute any suit, 
reT0 or otherwise act as representative of the deceased, 

throughout the State in which the same may have been granted, 
until such probate or letters of administration lias or have been 
recalled or revoked, 

N. B.— Compare this section with seo. 75 of the English Probate Aot, 

Grantee of Probate or administration alone to represent the Estate, in 
Litigation or elsewhere :— After the grant of Probate or Letters of Administration, 
only the grantee thereof is entitled to carry on the litigations concerning the 
deceased's estate or otherwise act as the deceased's representative : Bee Sakli v. 
Ramktshun, 55 I.C. 504 (Pat.); Ohidambara v. Kriihnaswomi, 39 MBd. 865: 28 
M.L.J. 285; Shaik Kaloo v. Mi. Btbi Ramzo. 2 Pat. L.T, 806 : 60 I.C.860. No 
other person is entitled to aot on behalf of the efttate ; thus, it was held that in 
a suit by a Creditor against the estate of the deceased (dying testate), the estate 
could not be represented by the deceased’s beire, Matangtni v. Chconepmone y. 29 
Oal., 90S. A rent suit against a minor benefioiary without mating the executor 
a party is bad, Dhirendra Kanla v. Saradtndu , 9 C.W.N* xoi : as to the position of 
Mahomedans, who are exempted from the operation of seo. 218, Supra, in relation 
to this seotion, «eo Ram Dhan v. Shar/tiddin , 9 Bur. L,T. 288 ; 34 l.0. 128* 



ltt.216] REPRESENTATIVE TITLE TO DECEASED'S PROPERTY 


403 


According to the Labour Court, the section does not stand in the way of a legatee 
entitled to a debt under a will seeking to recover the tame by suit instituted with 
the permission of the executor, Pantia Devi v. Sham Lal t A.I.R. 1983 Lah. 
806-146 l.C. 683. 

The section does not say anything as to how long an administration is to 

last and from tbie it is not to be inferred that this section lends countenance 

to the proposition that once an administrator is always an administrator. "When 

the administration is completed and its purposes are fulfilled, the administrator 

becomes fundus officio, exactly in the same way as an executor booomes functus 

officio on the completion of the administration ; read the note under seo. 866, post* 

Administrator*! position When an administration is fully completed the legal position 

when administration is is that the grant of letters of administration virtually 
ended. 

stands revoked, even without any formal order by the Court 
to that effect, MsL Kuhoanla Reica v. Karam Chand Soni , I.L.R. (1989) 1 Cal, 21 — 
68C.LJ. 0~43 O.W.N. 4- A.I.R, 1988 Cal. 714 - 173 l.C. 878. As to when an 
administration terminates, read the notes at p. 870, ante. 

Grantee to prove his Title : — When the grantee takes action under this 
section, he is to prove his title. Of. 0. vii., r. 4 ; in order to do so, he most file 
a certified copy of the grant, and if there is a will, a copy of the will as well, Delaney 
v. Rahamat Alt , 83 Cal. 710. 

Whan this Seofcion does not apply: — This section applies only after grant 
of probate or administration. Bo where probate has not been taken out, persons 
who have taken possession of the estate pending issue of probate may represent 
the estate for sum purposes, and a decree against such persons is not a nulity, 
Dinamom Chandhurani v. Elahadut Khan, 8 C.W.N. 842. Cf. Fro&unna Chnnder v. 
Eristo Qhaitmno . 4 Cal,, 342 . Where after grant of administration to the widow 
of the deceased another person already got a deorse declaring his right to J share 
as legatees, a subsquent suit by him to reoover a fourth share of rent from a 
tenant is maintainable, Rajani Kanta v v. Makhan Lai 16 l.C. 642 (Cal.). 

Where there are several executors Where several executors are appointed 
and only one takes out probate ; that does not debar him from acting, Satyaprcmd 
v. Motilal , 27 Oal 683 : as a matter of faob only the executor taking out probate 
is entitled to act ; the others are precluded from dealing in any manner with the 
estate, Ohidamhara v. Krishnasivami, 89 Mad. 366: 28 M.LJ. 286: 2 L.W. 241 : 
28 1.0. 221. Of. Ohunilal v. Omand Bibi, 80 Cal. 1044. The theory of the vetting 
of the estate in the exeoutor at the moment of the testator's death even before the 
will is probated ( Vide notes at p. 869, ante ) is true enough for certain purpose, 
but it is subject to the rule of this seotion, that is, once a grant 1 b made under 
this Act, then it is only the grantee alone who can have dealings with the property 
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and can grant valid discharge in respect of the same, Akhay Kumar Pal v. Nandalal 
Das t I.L.R, (1946) 1 Cal. 432. This esotion does not impinge on the power of a 
co-executor under see. 224, posh to come in for a grant on a date subsequent to the 
grant of a probate to another oo-exeoutor on an earlier date ; read seo. 224. post. 

Grantee's Representative has no right : — It is only the grantee of probate 
or administration that has a right under this section ; so the grantee's own repre- 
sentative has no right under this aeotion to maintain a suit after such grantee’s 
death. Of. Narasumulla v. Gulam Hossaian , 16 Mad. 71. The effeot of this position 
Is that if the heir of the deoeased has already oolleoted the rents and profits of tbe 
deceased's property, the grantee of probate or administration can sue Buoh an heir 
for accounts, Harry Percival v. Administrator-General , Punjab , 11 Lah. 826*30 
Punj. L.R. 603 -A.I R. 1929 Lah. 763-122 I.O. 467. 

Representative : — For meaning of the term, vide Chathahlon v. Gohindo , 17 
Mad., 186 ; Dinamani Ghaudhurani v. Elahadut Khan, 8C.W.N. 842 ; Mir Ibrahim v. 
Zialnissa, 12 Bom., 160 ; Nathuram v. Kulihi Haji , 20 Mad. 446; Lallu Bhagram 
v. Tribhuvan , 13 Bom., 633 ; Ma^apa v. Devi , 21 Bom. 102. Of. O. vii., r. 4 of the 
Code of Civil Procedure. 


PAST IX. 

Probate, Letters of Administration and 
Administration of Assets of Deceased. 

“The provisions of the Indian law regarding the grant of probate and 
administration of tbe assets of a deoeased person are to be found in the Indian 
Succession Act, 1866, and the Probate and Administration Act. Those sections 
of the Succession Aot which deal with representative title have already been 
disposed of by the preceding Part of the Bill and with these exceptions the 
provisions of tbe two Acts on the subject are with comparatively small differences 
identical. This Part of the Bill therefore provides in general teims for tbe 
administration of the assets of deoeased persons of all desses covered by the 
two Acts in question and provides in its separate cl&UBes such special exceptions 
whioh are necessitated in order that the existing law may be reproduced" — 
Notes on Qfouses (ivith the Original Bill). 

217. [Sac. 8. 2 & Pro. Ss. 2 and 150] Save as otherwise 

Application of Part. Vetted by this Act or by any other law for the 
time being in force, all grants of probate and letters 
of administration with the will annexed and. the administration of 
the assets of the deceased in oases of intestate succession shall be 
made or carried out , as the case may be, in accordance with the 
provisions of this Part, 
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"We have amended the olause to make it dear that it refers to intestate as 
well as testamentary succession'*— / oia* Committee Report. 

Application of Part IX : — Vide the Joint Committee Beport quoted above. 
The effect of this section is to make Part IX of universal application unless it 
oan be shown by reference to some provision of this Aot or of some other law that 
it is not so, Compare Dagree v. Pacotti, 19 Bom., 16; Nepmbala v. Sitikantha, 13 
O.L.J. 463 : 16 0. W.N. 168 : 8 1.0. 41. 8ee also De Souza v. Secretary of State . 12 
B.L.H. 428 ; Ealyani Kutty v. Gouri Kutty % LL.fi. (1968) Trav. Co. 686- A.I.B. 
1953 Trav. Co. 352. The Government prerogative of preference in respeot of its 
dues, taxes eto. is saved from the operation of the Aot by the reservation, "by any 
other law eto.'* in the seotion, U Ba Thi v. Admmistrator-Generah Burma t 1989 
Bang. L.B. 701- A.I.B. 1940 Bang. 36-186 LO. 684. 

CHAPTER I. 

Of Grant of Probate and Letters of Administration 

"We have re-arranged the provisions in the following order : (l) administra- 
tion in case of intestacy, (2) Probate, (3) letters of administration”— Joint 

Committee Report. 

218. [Pro. S. 23] (1) If the deoeased has died intestate 

To whom adminiBtra- an d was a Hindu, Muhammadan , Buddhist , Silch 
tioo may be granted, or Jaina or an exempted person , administration 
Hinta, Sli of hia estate may be granted to any person who, 
Buddhist, Sikh, Jain» according to the rules for the distribution of the 
or exempted person. eS fc a t e applicable in the case of such deceased, 
would be entitled to the whole or any part of such deceased’s estate. 

( 2 ) When several such persons apply for such administration, 
it shall be in the discretion of the Court to grant it to any one 
or more of them. 

(5) When no such person applies, it may be granted to a 
creditor of the deoeased. 

Preliminary Points 

(1) This seotion exclusively applies to Hindus, Mahomedane, Buddhists, 
Sikhs, Jainas and exempted persons. 

(2) Letters of administration can be granted under this seotion only in 
ease of intestacy, Mohim Chandra v. Sarajubala, 9 O.L J. 676 ; 1 1.C. 140. 

(3) The underlying principle of this seotion is that grant shall follow tbe 
interest.* 

* 8ir Whitely Stokes (Law Member) in his objeots and reasons for tbe Probate 

Aot, 1881, sayB, "The only rule it seems possible to lay down for these classes it 
the broad one that the grant shall follow tbe interest ; that, when several persona 
inheriting portions of tbe estate olaim administration, ttye Judge may grant it to 
any one or more of them as he thinks fit, and that when no suoh person applies be 
may grant it to a creditor,** 
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(4) The word, “part 1 ' shows that a grant hereunder ean be made in respeot 
of a part of an estate, Of. (1966) 1 M.L.J. 642 - A.I.R. 1966 Mad. 4il. 

Scope of Enquiry : — Aooording to some opinion it is the duty of the Probate 
Court first to decide whether the deceased left any assets, and if so, whether 
the applioant is the person, who would be entitled to administration, Durga Dass v. 
Badha Baman , 7 I.U. 1 (Cal). Of. KaHda&'t case, oi ted under the headings, 
’'Enquiry as to the existence of an Estate" and “Question of Title," infra . 
When ownership or succession to the property of the deceased oan be determined 
only by a regular suit, administration should Dot be granted, Man Singh v. Santi , 
60 1.0. 904 (Lah.). For the difference between succession and administration , see 
Be Hasima Latifi , 68 llom. L.R. 940“ A.I.R. 1962 Bom. 227. Before granting 
letters, the Court should see whether there is at all any neoeBsity for administra- 
tion, Lakihmi Sundari v. Nityananda Dhupi, 64 I.O. 61 (Cal.). AocordiDg to recent 
opiuion. this position may hold good in oases of intestate succession, hut in the 
case of an application for probate or for letters of Administration with a 
copy of the will annexed, the question is not of much importance, Durgapada 
Bsra v. Atid Ohandra , 41 O.W.N. 1204- A.I.R. 1987 Cal. 696. It is bIbo not within 
the scope of enquiry before a Probate Court whether the will has been superseded 
by a family arrangement, Ibid. Questions relating to the testator’s faith, that is, 
whether he was a Mahomedan or a Christian, his relationship or disposing 
power etc. are all foreign to an investigation in Buch a proceeding, Aldul liashid v. 
Minhizul Hasan , A.I.R. 1938 Nag. 173 - 176 1. 0 697. The Court prootedB on 
certain assumptions in relation to Buch matters, Ibid. Remember always that a 
probate is only of the last will ; therefore, after probate, other testamentary docu- 
ments oease to be of any avail, Ti resia v. Lonan Mathew } I. L.R. (1966) T.C. 188 — 
A.I.R 1966 Trav. Co. 186 (F.B.). 

According to the Rules for Distribution .—This means that the Cours is to 
have regard to the mode of succession to whioh the estate is subjeot. We have 
different rules of succession among different sects and subjects, and the Court ia 
to take all these matters into consideration. It is to consider to what seot or 
what school of law the deceased belonged ; whether the estate is a man s estate 
or a woman's estate : whether there is any special oustom in the deceased's com- 
munity and so forth. Thus, in Secretary of State v- Jagat Chandra v. 28 Cal. 608 : 
6. O.W.N. 873, the Court granted administration to the preceptor’s preceptor of 
a Bairagi (ascetic), as there was a oustom to that effeot. Administration should 
be granted to such person who aooording to the rules for the distribution of estate, 
would be entitled to the whole or any part of the estate, Annapurna v. Kattyani , 
21, Cai. 164 ; KaHdas v, Nritya Gopal , 14 O.W.N. oclii (262) ; Dcbendra v. Surendra , 
6 Pat. L.J. 107 : (1920) Pat. 87 : 64 1 0. 807. Cf. Nittyakali v. Kedarnath , 6 O.L.R, 
869. In Boghunath v. Pate Koer, 6 C W.N. 845, administration wag granted to 
a Hindu widow, governed by MitakBbara Law, with respect to her huaband’a 
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ctparats property. Of. Lakshm Sundari v» Nityananda, 64 LG* 61 (Cal) ; Be 
Raghoobar Hazam v. Bahadoor Hazard, 8 0. W N. cdixvii. It iB sufficient if the 
applicant for administration is, aooordhig to the rule for distribution of the 
•state, entitled to the whole or part of the property and alleges that there is 
property of that nature, and a husband is therefore a proper applicant in regard to 
his deoeased wife's estate, Nithikant v. A*uto&h t 17 G.W.N, 618 : 23 LG. 296. As 
for an instanoe where the Court considered the rules of succession relating to 
Stridhan property, see Mohun Pcrshad v. Kishen Kishtre , 21 Cal,, 844 ; BariJal 
Tripuracharan , 40 Oal. 650 : 17 O.L.J. 488 : 17 O.W.N. 679 (F.B.). Regard to the 
rules of distribution should be bad even for tbs purpose of appraising the 
relative competency between the applicant for grant and the person opposing the 
grant. Thus, on an application for grant being made by the deceased's wife s 
brother’s daughter, a person related to the deceased through a oommon ancestor 
was held entitled to oppose the grant, Oouri Sankar Ohattoraj v. Satyabati 
Debi t A. IB 1931 Oal. 470- 198 1.0. 212, Succession to a Hindu convert to 
Christianity remaining a Christian to the last day of his life will be governed by 
this Act, Rimayya v. Josephine Elizabeth, 44 L.W. 864 - A.I.R. 1937 Mad. 172** 
167 I.C 488. 

His Estate: — The estate contemplated by the section should be the estate 
of the deoeased. The interest of a member of an undivided Hindu family ceases 
immediately on his death and passes by survivorship to the other members , 
therefore, the seotion will be inapplicable to such a case, see OopalaswanA 
Ptllai v. Meenakshi Ammal , 7 Rang. 116 “A. I. R. 1929 Kang. 99 “116 I.C. 906 ; 
also read the note under the heading, "Joint Hindu family at p. 411* 
post. 


Prostitute's Estate : — In a proceeding for grant of administration relating 
to such an estate, Government is a necessaiy party, see Harilal v. Tripura 
Oharan , 40 Oal. 660 : 17 O.W.N. 679 : 17 C.L.J. 438 (F. S.) and the cases oited 
therein. 

Enquiry as to the Validity of Adoption Where a olaim is put forward 
on the basis of an adoption under this section, the Court will be justified in 
inquiring into the validity of the alleged adoption, Aung Ma v. Ma Ah, 9 L B.R* 
168 : 11 Bur. L.R. 66 : 45 I.C. 787 ; Ma Shan v. Ma Chin , 10 Bur. L.T. 184 : 44 10. 
138 ; Nga Basin v. Nga Po % 83 1,0. 636 (U B.) ; Mating Po v. Maung Eha t 6 Rang* 
897- A.I.R. 1926 Rang. 226 (F. B ) ; Maung Kyaw v. Mao Daung, A. I R. 1984 Bang , 
206-163 1.0138; for such a question in a probate proceeding, see Mahasunder v. 
Ram Satan , 1 Pat. L.W, 870 : 36 I.C. 416 ; Maung Taloke v. Ko Aung Myint, A.I.R. 
1936 Rang. 280 - 168 I 0. 397 ; Maung Ba Tu v. Ma Ela Min, A.I.R. 1986 Rang. 
239-163 1.0. 677 (both cited at p.409). As to an instance when the Court was 
called upon to ooustrue a Muslim will authorising adoption, read Mahcwed 
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Azim ▼, Saiyid Mahomed Saadat Alt, 8 O.W.N 349-A.I.R, 1981 Oudh, JL77"*U|fi 
I.O. 642. 

Enquiry as to the Existence of an Estate Though it it not necessary for 
the Court to deoide what assets are likely to oome to the hands of the administra- 
tor still it is the duty of the Court in granting letters of administration, 
to consider whether there is any estate whatever to be administered, Lalit 
Chandra v, Baikuntha. 16 O.I.J. 806: 14 O.W.N. 468: 6 1.0. 896, distinguishing 

6 O.W.N. 846 (supra) ; vide also Kalidass v. Nriiya Gopal, 14 O.W.N. oolii. (262) : 

7 I 0. 1. ; Nishikant v. Asutosh , 17 C.W.N. 618 : 28 I G. 290. Head the notes under 
the next heading. In Durgapada Bera v. Atul Chandra , 41 O.W.N. 1204 — A.IB. 
1937 Oal. 696, it has been pointed out that in granting letters of administra- 
tion in the case of intestate succession the question of existence or non-existence 
of an estate to administer may be a relevant enquiry, but in the oase of probate or 
letters of administration with a copy of the will (that is, in oase of teBtate succes- 
sion) that question is of no great importance, Comp, also Adwait Ch. Mondal v. 
Knehnadhone , 21 O.W.N. 1129. 

Qaestiou of Title : — Though an enquiry as to the existenece of an eBtate is 
pertinent under this section, still such an enquiry should be only of a puma facie 
character ; no elaborate enquiry as to title is neoeBsary. Cf, Be Boghubar Hazams 
case, supra ; Baghunath v. Pate Koer . 6 0 W.N. 346 : Mohun Penhad's case, supra. 
Of. Dmgelti v. Gultula , 4 Bur. L,T. 129 : 12 I C, 888 (in this case the question of 
title involving an enquiry into the validity of a marriage was relegated to a regular 
suit); Ma Tok v. Ma Thi x 6 L.B.R. 78:8 1.0.719. The Probate Court has got 
nothing to do with the dispute as to the title of the deceased to the property, 
Ealidass v. Nrittya Gopal , 14 O.W.N. 262 (note) : 7 1.0. 1 ; Nathon v. Nathon , 7 
O.W.N. 87S-A.IB. 1930 Oudh, 272-123 I.C. 220 ; Bai Parvntt Bat v. Baghunath 
Lakshman, 42 Bom. L.R. 1063- A.I.R. 1941 Bom. 60-192 I.O. 681. Therefore, a 
caveat cannot be sustained on the mere ground that the property in respect of which 
letters of administration are asked for is a joint family estate, Bat Pat rati Bai v. 
Baghunath Lakshman , supra. The applicant can demand bis appointment as 
administrator if he shows that be has a beneficial interest in the property left 
by the deoeased. It is not neoessary to go into complicated questions of title in 
granting administration, If the application for letters of administration premises 
existence of the deceased's property, an administration order should be made. Of 
course, if the Court feels that there is nothing to administer, it need not make any 
such order, Badha Mohan v. Jagan Lah 1949 ALJ. 810-1949 A.W.R. 369. Bead 
the notes under the last heading. When ownership or succession can be determined 
only by a regu’ar suit, Letters of Administration Bhould not be granted, Man Singh 
v. Sant* , 60 I C. 964 (Lah.). Adwait Chandra Mondal v. Etishnodhcne, £1 C.W N. 
1129 ; Bajira Khatoon v. Mustafa Husain, 1941 O.W.N. 760-A.l.R. 1941 Oudh, 
474-191 I 0. 4l0, See also Ntshikanta v. Asutosh, 17 C.W.N, 618, ,aad the 



It*. -lift] GRANT OF PROBATE AND LETTERS 

notes at p. 419, post . 


409 


Sub. 9*o, (2) : When several persons apply, the Court has a discretion ; — This 
eub-seotion gives the Court a discretion if theie be rival elements for administre* 
tion, Buddu v. Bam Sarup , 96 P.L R. 1917 : 42 1.0. 787, The Court should always 
prefer a sole administration to a joint administration, (lie Shapsarjee Frawjee, 6 
C.W.N. oxlvii ; Warwick v. Greville, 1 Phi 11 . 126; also Annapurna s case, supra,] 
and naturally leans towards administration priori patenti (i.e to the peieon who 
applies first), Cordex v, Trailer, 4 Sw. & Tr. 61. In order to induce the Court to 
make a joint grant, sufficiently strong grounds should be made out, Be Yefhvantlm 
Eknath , ill Bom. L R. 999-A.I R. 1929 Bom. 897-122 1.0. 136. Any how, the 
Court has a discretion in the matter and is not bound to grant joint lettf is of 
administration, Dinhai Berhamjt v. Motibai Burjorji , 48 Bom. L.R. 770 — ALB. 
1941 1^111.866 — 198 1.0.22. Ordinarily, the Court’s discretion would be circums- 
cribed by the rules of suooeesion to which the deceased's estate is subject 
see Annapurna v. Kallayani , supra , but under special circumstances, the Court 
can exercise the power conferred on it by sec 264,jp0sL Cf. Escof Efaahim v. 
Esoof, 27 1.0. 743 (Bur.). Where there are rival applicants for letters end the 
status of one of them is disputed while the other is entitled to a portion of the 
estate, the proper procedure is to ignore the question of statue and grant Letters 
to the person who is entitled to a part of the estate, Mathu Dow v. Ma N[we, 1 6 I C. 
764 (L B.) ; Of. Shwe Ytre v. Ellaon . 9 L.B.R. 174 : 12 Bur. L.T. 39 : 46 1.0. 936. 
Where the ol&im and fitness of the applicant are admitted by the rival claimants 
it is desirable to issue a grant to the applicant without launching into an 
enquiry into the status of the rival claimants, Maung Ba Han *. Maung Tun Yin , 
12 Rang, 629. Comp. A.l R. 1962 Raj. 167 [position of assignee from heirj. For a 
ease of competition between full Bister and sd adopted daughter, sre Auvg Ma v. 
Ma Ah , 9 L B.R. 163 : 11 Bur. L T. 66 : 46 I 0. 787. Cf. 2 Pat 261 : 72 1.0. 811. 
la the case of competition between a step child and an adopted daughter the latter 
has a preferential right, but if the validity of the adoption is not established, tie 
step-child will get the letters, Mating Taloke v. Ko Aung Myint , A LR. 1936 Rang* 
280-168 1.0.897. In the oase of competition between two adopted sene on cte 
hand and another adopted son on the other, the Court can grant joint administration 
to the first two, who are entitled to a larger share in the estate than the objecting 
son, without going into the question of the validity of the adoption of the latttr cr 
of the question whether his rights have lapsed by misconduct or by entering info 
priesthood, MaunQ Ba Tu v. Ma Hla Min t A.I.R. 1986 Rang. 289 - 163 1. 0. 677. 
It is worthy of mention here that while the grant of letters of administiation 
is discretionary with tbs Court, the grant of probate is not so, Hot Chand v. 
Navalrau A.l R. Rind, 91-121 1,0. 178 ; read the notes under sec. 298, pest. 

This sub-see. (2) should not be so construed as to confine the Courts’ discre* 
tion reserved hereby to the selection of one or more of the intending administrators 
62 
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and to imply an inability on the part o( the Court to give a total refustl to all of 
them. It should be remembered that if an applicant's own oase carries with it 
oertain elements of suspicion, the Court baa always the power to insist on a striot 
standard of proof of this applicant’s case and to demand that that suspicion he 
removed, failing whioh to refuse a grant, Jnana Oovind Ohoudhury v. Birendranath 
Ooswami. 69 O.L.J. 347-Ai.B. 1939 Cal, 695-186 1. 0. 684 ; read also the oases 
oited under the heading, “auspicious OiroumstanoeB*' under eeo. 283 ,post. 

No G<ant in ease of ulterior Object .-—Where the object of the litigation ie not 
to administer the estate, but merely to obtain declaration of heirship so as to fortify 
the position of the successful party in a regular suit, no letters of administration 
should be granted, Prasanta v. Baricharan, 17 C.L.J. 66 : 16 1C. 688. (Jf. Laksktni 
Narain v. Nandarani, 9 O.Ii.J. 116 ; vide also Mohunt Jiblo.1 v. Mohunt Jagamohun , 
16 0 W.N, 798 : 16 I.C. 463 ; Akhileswar v State, 94 C.L J. 198-69 OWN. 240- 
A. I.lt. 1965 Cal 297 So, it has been said that in absence of any estate or debts of 
tbe deceased, no letters of administration should be granted simply to s id a device 
to secure from the Probate Court a decision upon a contested question of title for 
au ulterior object, Eajira Ehaloon v . Mustafa Hussain, 1941 O.W.N. 780- A. I.K. 
1941 Ouuh, 474- 194 1.0- 410. This principle holds good only in case of intestate 
succession ; but in the oase of administration cum testammto antiexo (as also in tbe 
oase of probate), a grant cannot be refused on the ground that it is a device to 
secure from the Probate Court a decision upon a contested question of title whioh 
might be of use to the parties in some future litigation, Lurgopada Bera v, Aiul 
Ohandru . 41 C.WN, 1204- A. LB. 1987 Cal. 696. 

Sub-sec. (3) : Grant to Creditor Where no person claiming interest in tbe 
deceased's estate applies for administration, edminiftration can be granted to the 
deceased's oreditor. Vtde Calcutta Testamentary Pules, No, 10 ; Bombay Buies 671 
& 243 ; Jngpen on Executors , p. 106 ; also notes under Beo. 219 (f), post. Letters 
of Administration to tbe estate of a deceased insolvent may be granted to his 
oreditor, Be Makhan Lai, 16 C.W.N 360 : 9 I.O. 916. 

Administrator. General’s Bight See seo. 7 of Admiuinistrator-General'e 
Aot (III of 1913) ; De Melto v. Broughton , 11 B.LB. App. 6, No Letters of Adimiuis* 
tration should be issued to tde Administrator-General except on tbe application 
of that officer or of any of the parties, Mapwa v, Yulwai, 9 Bur. L,T. 187 ; 8 L.B.B. 
404 : 84 I.O. 99. 


Necessity for Administration There is do necessity for administration 
where the deceased leaves no debts or there is no difficulty in collecting the assets, 
Lahhmi Sundiri v. Nityananda, 64 1,0 6 (Cal.), Cf. Bamagiri v. Govindamali , 8 
Bur. L.J. 1 16 : A I B. 1924 Bang. 829 : 84 1.0. 824. Neoeseity of administration 
ie a very pertinent question in the case where the prayer ie for grant of letters of 
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administration, because Id the absence of such necessity there may cot aries snjr 
occasion for the grant of letters of adminitration at all, read Chandra Tara Deli ?. 
Brisk Chandra Bhattacharjee, A.I.R. 1928 Oal. 277, cited at p. 877, anti. From 

what has been said above it necessarily follows that when all 
When administration . A , . 

should end. enoumbranoes on, and all debts doe from, the estaee have 

been diBohared and all specific legatees have been paid and no 
administrative act remains to be done, the administration comes to an end and then 
the administrator should hand over the property under hie charge to the tesidnary 
legatee. Indrani , In rs, 53 All. 422-1931 A.L.J, 86- A.I.R. 1981 All. 212-180 
I.C. 498. 

Joint Hindu Family : — Where a member of a joint Hindu family di*B, it it 
not open to bis son, not being the sole surviving oo* parcener, to apply for letter b of 
administration to the property alleged to have been left by the deceased as such 
member of the joint family, Bamagiri v. Oovtndamali , 8 Bur. L.J. 116 • A.I.R* 
1924 Rang. 329 : 82 I.C. 824 ; Banwari Lai v. Muhsudan Lai, 1930 A.L.J. 280 — 
A.I.R. 1930 AIL 99 - 122 1.0. 183 ; In re Bahmhunda Dube, A.I.R. 1980 AIL 82 and 
the other oases cited under the heading, "Pass by survivorship" at pp 870-71, ante . 
C*. r ^lam v. Debi, 56 P.P. 1919 ; 61 1.0. 661 ; Be Detu Mana Vala . 88 Mad. 98 (97). 
The interset of a member of an undivided Hindu family terminating immediately 
on his death, no question of grant of administration to another member of the 
family arises in relation to him, Gopalaswamt Pillai v. Meenahhi Animal, 7 Rang. 
89- A.I.R. 1929 Rang. 99- 116 1. 0. 906 ; read bIbo the notes under the heading, 
His Estate," at p, 407, ante. In Bombay Letters of Administration are always 
granted in respect of undivided property of a co-paroener of a joint Hindu family, 
Vithal Das Govindram v, Vadtlal , 38 Bom. L R. 267 -A l.R. 1936 Bom. 191-168 
I.O. 129. Where the widow makes an application for a grant on the allegation 
that the property is her husband’s separate property, the Court will aooede to tbs 
prayer without holding an enquiry as to the character of the property, Baghunath 
Misser v. Pate Kosr t 6 O. W.N, 846. cited at p. 406, ante . 

Joint Hindu Family Property : — Where there is a will or not. a person to 
whom oo.paroenary property has passed by survivorship has the right to apply for 
representation under sec. 266 or 256, as tbs case may be, Bai Ujambat v. Earek 
Chand, 69 Bom. 644-87 Bom. L.R. 800- A.I.R. 1986 Bom. 242-166 I.C. 621. 

Promissory note as Joint Hindu Family Property : — In the case of a Promis- 
sory note executed in the cams of the manager of a Hindu Joint family, the 
other oo-paroenerg are not holders of the instrument as defined by sec. 6 of the 
Negotiable Instruments Act and they cannot sue od the note qua co-parceners, 
Although the debt is oo-parosnary property, still the promissory note itself is not 
so, because of the special provision of sec. 8, with the result that it can pees only 
by succession and not by survivorship, necessitating a succession certificate, 
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Shmtaram Vtihal v. Shantaram Bhagwan, 40 Bom.L.B. 964“A.I.B. 1988. Bov. 
461-178I.C. 428. 

219. [Suo. S. 200] It the deceased has died intestate and 

Wh.r. de 0 6M«d is not a was not a P erson belonging to any of the clauses 
Hindu, Muhammadan, referred to in section 218 , those who are connected 
MeSit^ p S .ion Jainaor witb llim > eith#r marriage or by consanguinity, 
are entitled to obtain letters of administration of 
his estate and effects in the order and according to the rules herein- 
after stated, namely : — 

(a) [Sue. S. 201] If the deceased has left a widow, administra- 
tion shall be granted to the widow, unless the Court Bees cause 
to exclude her, either on the ground of Borne personal disqualifica- 
tion, or beoause she has no interest in the estate of the deceased. 


Illustrations. 

(0 The widow is a lunatic or has committed adultery or baa been barred by 
her marriage settlement of all interest in her husband's estate. There is oanse for 
excluding her from the administration. 


(«*) The widow bas married again sinoe the decease of her husband. This ie 
not good cause for her exclusion, 

( h ) [Sue. S. 202] If the Judge thinks proper, he may associate 
any person or persons with the widow in the administration who 
would be entitled solely to the administration if there were no 
widow. 

(e) [Sue. S. 203] If there is no widow, or if the Court, sees cause 
to exclude the widow, it shall commit the administration to the 
person or persons who would be beneficially entitled to the estate 
according to the rules for the distribution of an intestate’s estate : 

Provided that, when the mother of the deceased is one of 
the class of persons so entitled, she shall be solely entitled to 
administration. 

(d) [Sac. 8. 204] Those who stand in equal degree of kindred 
to the deoeased are equally entitled to administration. 

( e ) [Sue. 8. 205] The husband surviving his wife has the 
same right of administration of her estate as the widow has in 
respect of the estate of her husband. 
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(/) [Sue. 8. 206] When there is no person connected with the 
deoeaBed by marriage or consanguinity who is entitled to letters of 
administration and willing to act, they may be granted to a 
creditor. 

(g) [Sue. S. 207] Where the deceased has left property in 
India, letters of administration shall be granted according to 
the foregoing rules, notwithstanding that he had his domicile in a 
country in which the law relating to testate and intestate succession 
differs from the law of India. 

Sourcs of the Law : — The law of this section is tAken from the English 
statutes of Administration and Distribution, vide the following statutes,— 81 Edw. 
Ill, o. 11; 21 Hen, viii.. 0, 6; 22 & 23 Car. II, 0. 10 ; 29 Car. II. 0. 8 ; 1 Jam. 
II. 0, 17. seo. 7 ; 68 and 64 Yio. 0. 29. 

The Section ; — This seotion prescribes the rules according to which the right 
to Letters of Administration among the deoeased’i relations, whether by marriage 
or blood is determined in their order of priority. It contemplates administration 
of the estate and effects of the deceased. These words are taken from the English 
Law, and the English oases may be referred to for ascertaining their Import, vide , 
Stein y. Ritherdon , 87 L.J. Oh, 869; Hamilton v. Bnckmaster, L B. 8 Eq. 828 ; 
Birby Smith v. Parnell, (1908) 1 Ch. 488 ; Woolam v. Kenworthy , 9 Vet., 187 ; 
Hamilton v, Eodson. 6 Moo P.C. 76 ; Dobson ?. Bcwners , 6 Eq. 404 ; Campbell ▼. 
Prescott, 16 Ves. 607; Hall v. Hall (1691) 8 Ch. 889 ; Re Jury. (1891)?. 800; 
Hodgson v. Jex % 2 C.D, 1222 ; but they are used here in India to cover all kinds 
of property, Of. Kirby Smith v. Parcel, (1908) 1 Ch 4^8. For the operation of this 
seotion, the religion of the nearest relation is wholly imti at^risl . Bevoy Fw ct v 
Panchanan Majimdar, 60 O W.N. 698 - A.l.R. 1966 Cal 177, ? r t i hf* upl* > * 

of this seotion, read also J.L.H. (1958) bom 74 k -{. 5 Hun i . 

1968 Com. 228* 

Clause (a) : Widow's Right to preference :~Th# widow takes admimstiatk l 
preference to the uext of-kin or heir at law unless she is unfit or otherwise disqmilb 
fied, by loss of character or interest in the deceased's estate, Congers v, KePcu, 3 
Hagg, 667 ; Re Middleton , 14 P.D. 28. Illustration (i) to this clause shows the 
nature of suoh disqualifications; They are— (l) Lunacy, J?e Cory, 84 L.T. 270 ; (2) 
adultery or elopment, Fleming v, Pelham , 8 Hagg. 217, note (b) ; misconduct, Re 
Stevens , 1898 P. 126 ; Re Frosl 1906 P. 140 ; Re Wright , 1898 P. 21. Besides these 
there are other grounds of disqualification ; — living separate from the busband 9 
Lambell v, Lambell, 3 Hagg> 668 ; divoroe mensa et thcro t Re Norcs , 18 P.D, 86 ; a 
decree of divorce by a foreign Court, Ryan v. Ryan , 2 PhilL, 882 ; Re Davies, 2 
Cart. 626; but judical separation resulting from husbaud's cruelty is no ground. 
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Si Ihler, S 0. & D. 60* In case of her lunacy, the committee of lunafcie* can obtain 
administration on her behalf, Al/ord v. Alford , 1857 Doe, & Bw, 832 ‘’Adultery” 
in illustration (i) has been used io its ordinary sense and not in that limited sense 
in which it has been used in the Penal Code, Gnanamani Nadathi v. Esunadian 
Nadar , A.I.B. 1928 Mad. 797-110 1.0, 439. 

Remarriage no disqualification : — The widow cannot be exoluded from sdmi* 
nistration on the ground that she has married again, vide Ulus, (ii) ; also Webb v, 
Needham, 1 Add , 494. 

"Has no Interest'' She may be exoluded from administration if she has no 
interest in the deoaased’s estate. She may be barred, by her marriage settlement 
or the husband’s will, of all interest in the estate, vide Bm^on v. BiUasis, 1 Vern, f 
15 ; L^e v Cox, 3 Atk 419. She may lose her interest by divorce, Be Estate of 
Wallas , 1905 P. 326. 

Widow's right to Citation —When the widow is passed over or excluded, in 
certain oasea, citation is issued to her to show osubo against the exclusion and 
under certain oiroumatanoes, she is passed over without citation. When she is 
exoluded on the ground of misoonduot, citation is issued to her. She is passed 
over without citation in o&bo of divorce, Be Estate of Wallas, supra ; Be Frost, 
supra ; but oitation is necessary in case of judical separation by reason of cruelty 
on the part of the husband, Be Ihler , supra . 

Clause (b) : Administration to widow jointly with another The section 
gives the Court a discretion to associate another person (or persons) with tbe 
widow in tbs administration of the estate, (Be Thacker, 1900 P. 16 ; Be Blakelcch, 
1 Hogg. 632). But such a person (or persons) should be one, who would bs entitled 
to sole admininistratioo in the absence of the widow, Bee Annapurna v Kallayni , 
21 Cal., 164. Ordinarily, the Court prefers sole to joint administration, Warwick 
v. Greville , 1 Phill., 26 ; hut oiroumstances may justify tbe making of an exception 
to this rule, Be Bichardt , L.R 2 P. & D. 217 ; Bs Richardson, L.Ii. 2 P. & D. 345 
(246) ; Be Browning, 2 Sw. & Tr. 634. 

Clause (c) In the absenoe of the widow or if she is exoluded, right of 
administration belongs to person “benefioially interested*' in tbs estate according 
to the rales for the distribution of an intestate's estate. In Henderson's invaluable 
work on the law of succession, such persons are mentioned in tbs following order — 
(1) Husband or wife, (2) Children, (3) Grand children, (4) Great grand children, 
(5) Father, (6) Mother, (7) Brothers & Bisters, (8) Grand parent*, (9) Uncles, aunts, 
nephews, nieces, (10) Cousins. In case of contest between two relations of the 
same degree, whole blood will be preferred to half-blocd, Stratton v, Linton, (1861) 
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81 L.J.P* 48. For rnlei regarding the distribution of an lnte9tat*'s estate, vide 

Part V, Oh. II., ante . 

Proviso to 01, (e) : — It mentions only the mother, but we have teen under seb. 
42 that the father has a preference over the mother. 

Clause (d): Next of Kin of equal degree .— Under this section the kindred 
standing in equal degree are equally entitled to administration. In this respeot the 
Indian law is somewhat different from the English praotioe according to which the 
Court gererally takes into consideration the respective ages, sexes, personal 
capacities of the relations oonoerned into question ; consult the following oases, 
Bndd v. Silver. 2 PHIL, 116 ; Be Stainton, L.R. 2 P. & D. 212 ; Tucker v. Westgarth, 

1 Add. 362 ; Sawbridge v. Sill. 2 P. & D, 220. The clause says that the next-of-kin 
of equal degree are equally entitled to administration ; that does not however mesn 
that they are to be jointly appointed, Stoney v. Stoney , 2 Pat, 261 : 4 Pat. L.T. 161 : 
(1923) Pat. 130 : A,I.B. 1923 Pat. 848 (2) : 72 1,0. 811 ; but see Be Stephen, 1 B L R. 
Hhort notes, iii. In this case the Oourfc, in its discretion, preferred one brother to 
another (though both were of the same degree) on the ground that the latter 
brother was indebted to the deceased's estate. Likewise, in another case the Court 
refused the application of one relation of the deceased on the ground that the appli- 
cant had concealed the names of the deceased's relations, Bee Jcikisondas v. Earri - 
kisondax, 2 Bom., 9. The Court is not bound to make & joint grant in favour of both 
the persons standing in equal degree of kindred and may prefer one to the other, 
Dinbai Behramji v. Motibai, 43 Bom. L.R. 770-A.I.R. 1941 Bom. 866-198 I.C. 22. 

Clause (e) : Husband’s right: — Compare this aeotion with section 86, ante. 
Upon the death of the wife intestate, the husband has a preferential right to 
administer her estate, just in the same way as the widow has under danse (a) above 
to administer her deceased husband's estate. Cf. Humphrey v. Bullen , 1 Atk. 469. 
Vide the English statutes, 31 Kdw. Ill, Cl. 11 and 29 Car, II. 0. 3. sec. 26 ; also 
Ibid. C. 10. But the Court can in its discretion exolude him or paBS him over for 
good reasons, snob as (1) non-appearance when cited, Be Moore. 1891 P.299; Be 
Andrew, 1898 P 147. (2) Invalidity of his marriage, Browney v. Beane, 2 Pbillim, 
69 ; but see Wilkinson v. Gordon . 2 Add. 162. (3) Desertion of wife, Be Stephenson , 
L R. 1 P. <fc D. 289 ; Be Shoosmith , 1894 P. 23. (4) Dissolution of marriage, Be 
Hay. LB.1P, &D. 61; Be Wallas, 1906 P. 326. Cf. Be Jones, (1904) 74 L.J. 27 ; 
(6) Waiver of his right by mutual agreement, JSc Councell, LB. 2 P, AD. 314. 
Allen v. Humphry s, 8 P. & D. 16. (6) Murdering the wife. Perry v. Sfrawbridge, 
(1910) 209 Mise. 621 ; Vedanayaga v. Mudaliar , 27 Mad. 691. (7) Insolvency. 
(N. B — In this case administration can be taken by the husband t trustee in 
bankruptcy, Be Turner, 12 P D. 18). If the husband dies before taking out 
administration it may be granted to his personal representatives, Be Harding, L B. 

2 P , A D. 894. 



416 


THE INDIAN SUCCESSION ACT 


[8*0.219 


Clause (f) ; Creditor's right : — Where there are do malilmonial or blood 
relations of the deoeased, or where such relations are not willing to act, 
alminisfcrafcion can be granted to the deceased's oreditor. Fide see. 218 (8) and 
the notes thereunder. The creditor oomes in only on the failure of the other 
representatives, Graham v. Maclean, 2 Curt. 668, Ibe oreditor has not only to 
allege but alio to establish by evidence that tbs deceased bad no relatione, 
matrimonial or consanguineous, Bamdas v. District Judge of Jhansi , A.l.R. 1984 
All, 885 “160 1.0. 748 A person taking an assignment of the debt fiom a creditor 
after the death of the intestate, is not a creditor within the meaning of this clause, 
Be Foy, 98 L.T 49 ; Be Doles, 8 8w. & Tr. 181 ; Day v. Thompson , 8 8w. & Tr. 169. 
A surety of the intestate, if made to pay the amount of Btcurity, will be the in- 
testate's oredibor within the meaning of this clause, Williams v. Jukes , 84 L J.P. & 
M. 60 ; Be Burdett, (1876) 1 P.D. 427. In case of several oreditorB, the creditor for 
the biggest d.-ibi will be preferred, Ernest v. Eustace , Deane. 291. The Administrator- 
General has a preference over the creditor ; so before appointing the latter citation 
should he issued to the \dminist.rator-Gener&l, Of. seca. 8 and 82 of Act III of 
131 J (Almioistrator-Generars Aot). 

Clanse (g) : InteBtate of Foreign Domicile If the intestate leaves property 
in India, administration of his property will be carried out according to the rules 
of this seotion notwithstanding the fact that he has a foreign domicile and his Ux 
dotnicili differs from the Indian law, or, in other words, the lex situs will prevail 
over the lex domicili , vide , the noteB at pp. 20-24, ^ nte . See also Enchin v. Wylie 
(cited at p. 24, ante) ; Preston v. Melville . 8 Cl. & Fin.. 1. 


death. 


220. [Pro. S. 14 & Sue. S. 191] Letters of administration 
entitle the administrator to all rights belonging 
to the intestate as effectually as if the administra- 
tion had been granted at the moment after his 


Effect of letters of 
administration* 


Effect of Letters of Administration : — The title of an administrator arises 
only from grant of Letters of Administration ; untii a grant is njBde in bis favour, 
the administator is absolutely a stranger to the estate, Bahuna Bam v. Bindeniari 
Saran , A I.K. 1936 Pat. 41 ^ 169 l.O. 842; but the positiou of an executor ie 

different, as he derives his authority from the will itself and not from the grant, 

Sona Nayna v. Soona Navena. 20 C W.N. 838 : (1916) 1 M W.N. 466 : 18 Bom, 
LB. 642: 86 LO. 828 (P.C ) ; KadiyaJa Venkata v, Katreddi Bamayya, 69 I. A. 
112 — 55 0. Li J. 263 “36 C W.N 441, P.O. Cf. Cha,ru Chandra v. Nahush Chandra , 
60 Cal, 49 • 3 > C L,J 35 ; A.l.R. 1928 Cal. 1 : 74 10. 630 : Antony Cruz v. Mathes, 
84 Mad. 89p ; Statu Bakth v. Debtndra , 29 G.L J 58 ; 49 1.0 632 ; Foster ▼. Bates, 
3 L.J. Exoh. 83 ; so he can not maintain a suit in his oapacity as an administrator 
un l il administration !s issued to him, Administratcr*Gcmral v. Lalit Molun, 13 



mm\ 


GRANT OP PROBATE AND LETTERS lit 

G.W.N.$3&* IMiit .however sufficient If the grbnt le obtained before the decree 
(fthough^after Ibe institution of >fehe suit); Sethkd v. Grave Edith, 38 Boifl. 618 : 16 
Bom. L.& 634 : 28 LO. 114 ; » Re Masonic , i; Go.. 82 O.D. 879. Cf. faantiafn 
Bprendra, 3.7 OnJ. 7.54; Rajnarain v. Universal 'Lift Assurance Go., 7 Cal. / 574 ; 
Wuls&ram y. lS.Bona., r «828. The grant entitles the administrator to all 

rights belonging to the intestate as effectually, &*• if the* administration bad been 
£ granted at the moment after bis death. Or, in other words* 

back. ^ tbe* title! of 'the iddainstrutdr frlatefc back to the date of death 

.of Ibe Intestate, Morgan v. Thmas, 8 Exch., 802 ^ Be Watson* 
116 ; .19 Q B.D. 284 ; BeBryse, 1904 P. 801 ; Humphreys v. Humphreys* 
8. P. Wms. 849 ; Hiatu Baksh v Debendm, 29 0 L»J. 68 : 49 I.C. 682 (ref. to SO Cal* 
1044). .Ppmp. Temul,Ardshar,Y. Btjanji, A.I.R. 1966 Bom. 169. This doctrine 
bpwayff po.t validate all the intermediate *aets of' the administrator, yide notes 
under sec. 22L ,In this respeofc the executor stands on a different footing, vide see, 
227, infra. Thg <joo$riqe only permits the appointment to Operate retrospectively 
so as, $o entitle .the .administrator to bus after the graht; in respect oi matters 
oooqrringi previously thereto, Humphreys v, Humphreys, supta; also Cham Chandia 
y. Sarat Ohandra 10 C.L.J. 637 (648) ; Louis Kunha v. Ccelho , 81 Mad. 1BT. To 
validate a^ransaction by an administrator, the grant of Letters of AdtoiniBtration 
ehould be actually issued , to him* It is not enough that an order for grant to hiur 
has been made. Thus, a mortgage executed by an administrator, after an order 
for grant to him of letters of administration before their issue, is not binding on 
the estate. Bahuria Bam, v. Bindjstvari Saran , A.I.R. 1986 Pat. 41-169 I C. 842 ; 
Bamcharan v. Dharohar, 31 Pat. 993- A.I.R. 1964 Pat. 176. A grant hereunder’ 
does not affect contentions based on title paramount, Jhon Simon v. George , A. LB. 
1966 Txav.-Oe, 1 77. 

No Administration where property goes by Survivorship Where the person 
applying for Letters of AdminiBtr&tiob alleges that the deceased was a member of 
a joint Hindu family and his property has passed by Survivorship to the applicant, 
the appHcaffionTailsInabrntich as tbe‘ deceased has left no estate to which adminis- 
tration oan be granted, Kali Kumar v. Nufabati, (1922) Pat. 240 : A.I.R, 1928 Pat. 
96 (1): 70 I.C. 166. Read the notes trader the beading, ‘'Joint Hindu family'* 
under sec. 218, ante at p. 411, bnte, s 

221 . [Pro. S. 15 & Sac. S. 192] Letters of administration 

Act, not v&iidatad b n0t ren< ^ er an y intermediate acts of 

administration! y the administrator tending to the diminution or 
• damage of the intestate’s estate. 

t ■ *• J ^ ’ ’• 1 

f of* the Seotipa^Tbis section as well as the preceding one reter*onfy 

fc<\ instate sup cession ; and, .therefore the Letters under fcheg4 sections must^ntfebs- 
sarily be without any oopy of the will annexed. 

68 
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Executor and Administrator The former derive* bit authority from thf 
will and not from the grant ; whereas the latter derivei bis authority from tbt 
grant with retrospective operation for a limited purpose, but not so as to validate 
all his intermediate aots, vide the oases cited uudsr the last section ; fide also the 
notes under see. 211, supra. After the grant the administrator*! powers are like 
those of an executor. Cf. Beq. 211, supra. 

Intermediate Acts Under seotion 227, all tbs intermediate acts of the 
exeoutor are valid. But under this seotion the intermediate aots of the adminis- 
trator tending to the diminution or damage of the intestate's estate are not validated 
by the appointment, see Hiatu Baksh v . Devendranath, 28 O.L.J, 68: 49 I.O. 682. 
Bill acts dpi*# by the administrator for the benefit of the estate, will bind the estate 
even though they were done before the grant, Thus, where the administra- 
tor received an advance of money by executing a mortgage after the order 
of grant but before its actual issue fer the purpose of paying court-fees for the 
litters of administration, the mortgagee would be entitled to get bis money with 
reasonable interest out of the estate funds. The mortgagee would get reasonable 
interest and not contractual interest, because the adminiatrator bad not the right 
to enter into a contract on behalf of the estate, at the time of making tbe mortgage, 
Bahuria Bam r . Bindeswari Saran , A.I.B. 1936 Pat, 41-169 I.O. 842. 


222, [Pro. 6. 6 & Sue. S. 181] ( 1 ) Probate shall be granted 
Probate only to ap. only to an executor appointed by tbe will. 

pointed executor. 

(2) [Pro. 8. 7 A Suo. S. 182] The appointment may be 
expressed or by necessary implication. 

Illustrations. 

(j) A frills that C be his exeoutor if B will not. B is appointed exeoutor by 
implication. 

(ti) A gives a legacy to B and several legacies to other persons, among the 
rest to his daughter-in-law 0, and adds ' but should the within-named 0 be not 
living, I do constitute and appoint B my whole and sole exeoutrix. M C is appointed 
executrix by implication, 

(Hi) A appoint! several persons executors of his will and codioils end bis 
nsphaw residuary legatee, and in another codioil are these words,— I sppoint my 
nephew my residuary legatee to disoharge all lawful demands against my will and 
codicils signed ol different dates/* The nephew it appointed an sxtitfor by 
implication. * 
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Sub-ese. (1) : Only Executor entitled to Probate Probate can bo grantrA 
only to an executor appointed by the will, [Of. Mitkitoi v. Oanji , 26 Bom., 671 : 4 
Bom. LB, 9], whether expreaely or by noeeaaary implication, Edward Watson 
CoJeston y. Thema 0 hilly, 1934 A*L.J, 1089- A I.R. 1984 All 1068-162 10. 124. 
There ia no appointment, express or implied, where the wilt saye that any of the 
eoua of "A" will be an executor, A.l.R* 1946 Lafa. 8 The aeotion ie imperative eo 
ia indicated by the word 'obeli. " A universal legatee ie not entitled to probate, 
but only to letters of administration with a copy of the will annexed. Pandit 
Prayrag Raj v. Goukaram , 6 0. W,N 787 ; Exparts v. Vithaldas , 16 Mad , 860 ; Re 
Soshes Bhusan, 19 Oal. 682 ; Basamma v. Shivaji Gowda, 49 Mya. H.O R. 210—28 
Mya. LJ. 224 ; Re Leslie Division, (1966) 2 M.LJ 667. Cf. Gordhandas v Bad 
Ram Coomar, 26 Bom , 267 ; Kumctr CJiandra v Pwsanna , 10 O.W.N. 864. Be 
Radhtca Mohun Sett, 7 B.L.R. 663- There ia nothing in the Act however to 
prevent an executor from acting ae executor and exeroialng the powers under 
the Act without obtaining probate, Cf. sec. 227, infra. Bee also Ganapathi Iyer v. 
Sivamalait 86 Mad 676 : 12 M.L.T. 207 ' 23 M.LJ. 306: (1912) M«W.N. 1112: 17 
I.U. 4. Cf. Soona Magna v. Soona Navena, 43 I. A. 118 : 20 O.W.N. 888 : 18 Bom* 
L.R. 642 : 85 1,0. 823 (P.C.) ; Kadiyala Venkata Subcmma v. Katreddi Ramayya . 69 
I. A. 112 — 65 G.L 3. 263-36 O.W.N. 441, P.0. 

When Probate ean be granted : — A probate can be granted only when tho 
will has been proved in accordance with law. Inasmuch ae a graot of probate 
operate as a judgment in rem t the Court must be satisfied that the will bae been 
duly executed and attested, Ameer Chand v. Mohanund Bibit 6 0.LJ 468. Cf. 
Manmohini v. Banga Chandra , 3i Cal., 367. Non-registration We not falsify ft 
a will, Ishwardeo Narain v. Sm Kamla Dev •, A.l.R. 1964 B.O 2t0. 

Probate of a part of will : — A will may be admitted to probate only in part , 
the whole document may not be probated, Gtrish Chandra v. Ra^Jibehary, 1 C L J. 
109 ; Sngden v Leonards , L.R. 1 P. & D. 164 ; Woodward v. Goulstone . L.R. ll 
A.G. 469 ; Kedarnath v. Sarojini , 8 O.W.N* 617. 

Question of Title; — The Probate Court ia concerned only with the question 
ot genuineness of tbe will, its due execution and attestation and the testamentary 
capacity of the testator ; it ia no part of the jurisdiction of the Probate Court to 
pronounce on tbe validity of the bequest, Ishtvardeo Rartiin v. Sm. Kamta Dtvi$ 
A.l.R. 1964 8 C. 280. Tbe question of title Bbouid not be gone into at tbe time of 
hearing the application for probate, Brijnath v. Chunder Moban t 19 All., 468. 
Compare the notes at p. 408, ante * Read also In re Estate qf Alice Skinner , 68 All, 
22; Baisnav Charan v. Kishore Das, 16 O.W.N. 1014 ; Mahasvnder v Bam Ratan f 
1 Pat. L W. 870 ; 36 1. 0. 416 ; Beharilal v Ganga, 1 Pat. L.W. 744 : 41 10. 279* 
Nathan v. Nathon , 7 0 W N. 873- A.l.R 1980 Oudh. 272; 128 I C. 220; Bat 
Parvatibai v Raghmalh Lahhman , 42 Bom. L.R. 1063 -A.l.R* 1941 Bom. CO* 198 
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1.0. 681. Vide notes under tec. 227, infra. 

Refusal of Grant, where will inefficacious .‘—Probate ot will cannot be 
refused on the ground simply that it is what the lawyers in ancient time called 
"inefficacious." That doctrine does not apply to India, Rammcl Dai v. Eakol Kdi % 
22 O.YV.N. 315 : 48 1,0. 208. A Probate Court ehould concern itself only with the 
questions of the genuineness of the will and the testamentary capacity of the 
testator and should not bother itself with the question of the validity of the will 
or the efficacy of the disposition, Baa Dtlta Mai v. Devi Ditta Mai, A. Mi. 1981 
Lab. 130-1212 1.0. 627. 

ETsot of Grant : — -Probate is only conclusive as to the appointment of 
executors and the validity and the contents of the will, Chintamon v. Bam 
Chandra, 34 Bom . 589 : 12 Bom. L.R. 694 : 7 I.C, 944 ; Bala Bandi v. Bala Bandt* 
8i iU.L J 277 : 4 L W. 248 : 36 1C. 854 It does nob give any sanctity or efficacy 
to the provisions of the will but only furnishes a proof for its contents. Row, chandra 
v. Bamahai, 39 Bom. L.R. 166 A I.R. 1937 Bom- 341 - 170 I.C. 960. If does not 
confer any title to the property on the executor, if the testator had none stall, 
There is no difference between the effect of a probate grant and that of an 
administration grant, 31 M.L J. 277. Vide aUo seo 227 and the notes thereunder. 
Unless a grant is obtained, the will cannot prove the title of any person named 
therein by the testator, Basunta Kumar v- Oopal Chandar , 18 O.W.N. 1136: 
26 I.C. 21. 

Legatee has no right to set up title in conflict with Will A person who takes 
property under a will and not by inheritance ii bound by the terms of the will and 
cannot set up title by inheritance, Bhimiao v. Punjab Bao, 18 N.L.J. I-’IGB 
I.C. 1042. 

Executor appointed by Will An executor can be appointed only by the 
will. Ae to what is or ie not a will, see, Brijraj Singh v. Sheoden , 38 All., 387 : 17 

O. W.N. 449 : 18 O.I.J. 67 (P,C.) ; Baisnab Charan v, Kishore Das , 16 C W.N. 1014 : 
11 I.C. 152. Vide also the notes at pp. 12-14, anti. A testamentary instruement 
appointing an executor may he admitted to probate though it makes no attempt to 
dispose of any property, Brownrigg v. Pike • L B- 7 P D. 61 ; Stewart v. StewarU 
(1901) p. 177 Mass, 493 ; but see Be Fraser, L.R. 2 P. & D. 40 ; or is otherwise in- 
operative or void, Behary Lai v. Jugomohun , 4 Cal , 1. Of. Townsend v. Mooie, 1906 

P. 66; Be Fraser , L.R. 2 P. & D. 40 ; Contra— Brenchly v, Still . 2 Rob. 162, 
Compare the following cases, Mohunt Bhagaban v. Mchant Boghanandan , 22 I. A. 94, 
22 Cal., 843 ; Chaitunya Oobmda v. Dayal Qobinda , 32 Cal., 182 ; Tara Charan v, 
Suresh Chandra, 16 I.A. 166 : 17 Cab, 122 (in this case the will only made pro- 
vision for management of the property without giving the beneficial intercet there- 
in to any body). A derivative executor (t.#. executor's extoutor) is not appointed 
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by the will and is therefore not entitled to any probate, Sushilabai v, Govini 
Ganesh, A.I.B. 1968 Madh. Pra ( 872, 

Oourt a Discretion : — In the matter ot granting a probate, the Court has no 
discretion, Prannath v. Jadunath, 20 All,, 189. Tbe Court onnuot refuse probate on 
the ground that the applioant is not a fit or proper person, Bara Coomar v, 
Doorgamoni , 21 Cal., 196 (199). Probate cannot be refused on tbe ground that the 
testator bad no power o i disposition, Larat v. Batthlu, 18 Bom., 749 ; Cf Hcitottisji 
v* Bai Dhanhaiji , 12 Bom. 164 ; or on the ground of tbe executor's bankruptcy, or 
felony, Smtihhust v Tomlin 2 Sw. & Tr, 147 ; oi bis bad obaracter, Be Samshn, supra. 
But it baa been held that probate should be refused where it is found that tbs test- 
ator, at the time of execution of tbe will, was in a weak state of health and under 
the influence of tbe executors and that he bad not a disposing mirid at the time, 
Prag lhvi v. Nathumal, 7 Lah LJ 880: Punj L.R. 666. Cf. Maya Bam v. Malan 
Dsvi t 146 P.L R. 1916 : 66 P.W.li. 1916 : 29 1 C. 667 ; Behari Lai v Qanga , 1 1st. 
L.W. 744: 41 I.O. 279. 

Power of Probate Court: — A probate Court after it has granted a probata 
bas no power to give the grantee possession of any property without fuitber prc* 
needing*, Nga Pwe y. Michan, 1 U.B.R. (1910) 69 : 10 1.0. 998. A Probate Court 
has no power to refuse probate because the testator bad no disposing power. Banal 
Parshvtam v. Bai Muli , 18 Bom, 749. This is so as the Probate Court Las no power 
to go into tbe question of title, Nathon v. Nalhon , 7 O.W.N, 373-A.LR, 1980 
Oudh, 272-128 I.C. 220. 

Who can bs Executors : — Generally speaking all persons capable of making 
wills are eligible for being appointed exeoutore, — Wms. 282. There is no bar to a 
MINOR being appointed an executor, though probate CBDnot be granted to bim until 
after he has attained majority, sec. 228, infra ; Williams on Execv tern, ICtb Ed. 
169. Cf. Be Sewnarain Maaata , 21 Cal. 911 ; Anup Singh v, Sohan Singh, 44 P.l.R, 
1915: 220 P.W.R, 1916: 27 I.C, 749. So also even a person of unsound mind 
oan bs made an executor, though no probate can be granted to him. see sec. 228 ; 
tbe grant oan be made in favour of his Committee, Be Philips , 2 Ad. 836, note (b). 
Bankruptcy or bad character is likewise no bar to a parson being appointed an 
executor, Be Samson , 3 P. & D. 48 ; but see Bills v. Mills. 1 Balk., 36 ; Laugley v. 
Hawk, 6 Mad., 46; the Caloutta decision of Be Jackson, Mortons Rep. 28 ; nor ia 
fraud any bar, Be Mary Bile , 6 Jur. 860. The exhibition of bad temper is no dia* 
qualification for exeoutorsbip,, Baidyanath S&in v. Bajendranath Sein, 62 C.L.J. 
66. Tbe executor s title is not defeasible by bankruptcy, Stnithhust v, Timlin 
2 Sw, & Tr. 147. Aliens can be executors, Williams m Executors, lOtb Ed, p. 183. 
Por corporations and Court of Wards, AdministratorGeneral, tide infra, A film 
may be appointed executors, u*de next paragraph. For a married woman s position, 
vide seo. 223. infra 
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Partnerships We have seen that a firm may be appointed executors, Pul 
where a firm ie so appointed, the appointment will refer only to those who are 
members of it at the date of the will unless the contrary is intended ; where a 
“member of a firm" has been appointed executor without specification of name, any 
person who applies for probate must prove that be was a member of the film both 
at the date of the will and at the time of the testators death, In the goods of George 
Nash, 29 C.W.N. 373 : A. I.R. 1925 Cal.. 606 (l)- 94 I.C. 994. 

Corporations .-—May be executors, and obtain grant through “syndics." Cf. 
Be Hunt, 1896 P 289 ; Be Cringan , 1 Hagg. 648. For officials aoting under the 
Administrator-General Act (III of 1913) and the Official Trustees Act (11. of 1913). 
vide these Aots. Cf . Be Manic Ld, 37 Cal , 887 (390). 

Court of Wards ; — The Court of Wards is not entitled to grant of probate or 
Letters of Administration, Bee Gangessar v. Collector of Patna, 26 Cal , 796 ; but 
it seems that ths nominee of suoh Court of Wards may obtain a grant, Trcyluclccnath 
v. Administrator-General, 10 C.W.N. 241. Cf. Bhagaicati v. Bahuria Bam , 1920 Pat. 
187 : 1 Pat. L.T. 304 : 6 Pat. L J. 347 : 67 1.0. 683- 

Probate when Testator Domiciled abroad The will of a testator domiciled 
abroad although not proved in tbe plaoe of the testator’s domicile ia capable of 
probate in British India if it is valid aooordlng to tbe law of the testator’s domicile 
and if he leaves property here, Scona Mayna v. Svona Navena , 43 I A. 113 : 20 
O.W.N. 833: (1916) 1 M.W.N. 466: ]8 Bom. LB. 642: 86 1.0.328 (P.C.) Of. 
W/iiclcer v. Hume, 7 ELC.L. 124. Cf. Mahomed Koya v. Kathecsa , (1944) 2 M.L.J. 
365. 


Sub.sec (2: : Appointment how made : — Under this sub-section there are two 
modes of appointment, (1) by express terms, (2) by necessary implication. No 
difficulty arises in the first case where tbs executor is expressly appointed by tbe 
will. In tbe other case, whether an executor has or baa not been appointed ia to te 
gathered from the will itself, Cf. Bari Chaitynya Sinha v. Bams am Sinfia , A. LB. 
1928 Cal. 164 -105 1.0. 626 [Executor appointed by uecesaaiy implication j An 
executor appointed by necessary implication is also oalled an executor "aooording 
to the tenor", Gnanamani v. Etunadtan Nadar , A.I.R. 1928 Msd 797-110 I.C 439. 
Cf. 22 W.R 174 ; 80 Mad. 191 ; or a constructive executor, Bujo Clvndtr v. Baj 
Kumar , 6 G.W-N. 810 ; Kripamoyi v. Mohe*h Chunder, 10 C.W.N 232 ; Be Cotirjan , 
25 Cal. 65. In England, the testator can delegate his power of appointing an 
executor to the legatees ; therefore tbe nominees of Buch legatees cbd obtain pro- 
bate. Bi Bydtr, 2 8w. & Tr. 128. Under tbe Indian law it ia not fully settled 
though suggested that an appointment by delegation is possible. Cf. Motia Haji 
v. Haji Abdul, 5 Bom L.B. 689, following Be Deichman , 8 Court. 123 see also Be 
Cringan, 1 Hagg, 5i8. Therefore, where a testator appoints a person to nominate 
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in executor, the executor nominated by the appoint®# will become as etecutor 
by neesssary implication, Durga Das Poosary, Be, 1994 A.L.J. 696- A.I.R. 1984 All. 
801 - 160 LO. 1018— following 6 Bom. L R. 689. Where there Is an express appoint* 
ment, of an exeoutor, it is unlikely that another person has also been appointed 
an exeoutor in an indirect way, i s, appointed an exeontor according to the tenor, 
Gnanamani v. Eiunadtan Nadar, A.I.R. 1928 Mad. 797 M 110 I.O. 489. 

Necessary Implication To constitute an exooutor by implication, it it 
necessary to show that on a reasonable construction of the will the testator sppetre 
to have intended such person to oollect his assets, pay the debts and funeral 
expenses, and disoharge the legacies and generally administer the estate, In 
bonis Wilkinson , 1892 P. 227 ; Ameerchand v. Mahanund Bibi , 6 O.LJ. 468. Thus, 
a provision in the will that "my nephew is to discharge the debts due by me lo 
the world", constituted the nephew an executor by implication, Viramma v. 
Seshamma, 60 M L.J. 264-1991 M W.N. 218- AIR. 1991 Mad. 848-132 I.O. 127. 
Again, a testator appointed a person as executor on behalf of certain minors. Held* 
that the minors must be taken to have been appointed executors by necessary 
implication and entitled to probate on attaining majority, Earichaitanya V. 
Bamram Sinha, A.I.R. 1928 Oal. 164 -106 I O. 626. A pereon directed by tbe 
will to perform the function* of an executor, la an executor, appointed by necessary 
implication, or an exeoutor according to the tenor, and oan apply for probate* 
Swatantranandji v. Lunidaram, 99 Bom. L.R 490- A.I.R. 1937 Bom. 897-171 I-C. 
411. The word* must indicate a general power of receiving and paying what ie 
due to and from the estate of the deceased, In bonis Jones , 2 Sw. &Tr. 166; Be 
Toomey, 8 8w. A Tr. 662 ; Mithibai v. Canji Kheraj , 26 Bom., 671 : 4 Bom. L.R, 9. 
For the test to be applied for determining whether a person ia an executor according 
to the tenor of the will, read Deveeramma v. Nanjappa, A.I.R* 1961 Mya. 160. A 
trustee ia not an executor by necessary implication. Cf. Be Kirby, 1902 P. 188; 
Be Leven & Melville, 7 L.R. Ir. 178 ; Baroda Prasad v. Gajendra Nath , 9 C.L.J. 388 ; 
18 O.W.N. 667 ; Eara Coomar v. Doorgamoni , 21 Cal. 196 (199) ; thus, where tbe 
testator directed several persons to take charge of tbe estate and to carry on the 
daily Poojah, such persons were not constituted executors thereby, Appacooty v. 
Muthukumarappa , 80 Mad. 191. Probate may be greeted to a shelait as an implied 
exeoutor, Kalicharan v. Annoda Kanta, 16 O.W.N. 1 : 8 I.O. 764, relying on 6 

O. W.N. 810. Powers and duties of au exeoutor arc essentially different from 
those of a trustee. If it oan be gathered from the words of the will that the trustee 
has been given a power to collect the asseta and pay the debts and generally to 
administer the estate, the trustee is an executor by implication, Be Panchar% L.R. 2 

P. D. 869 ; Be Lawry , L.R, 8 P.D. 167 ; Be Monohar Mukherji , 6 Cal. 766, following 
Be Baylist L.R, 1 P. A M. 21. But mere direction to pay ceitain debts out of a 
certain property ie not sufficient to warrant the Inference of exeentorsbip by 
implication, Kuppayammal v. Ammani Artmal, 22 Mad , 846 ; Kali Chum v. 
Annoda, 15 O.W.N. 1 ; Nor does tbe mere fact that the will bee been addressed 
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l 3 nV»* 0n ’. 0 °, n * titnte ^ * h ® pxeoutor by Impliostion, Re Amritalai Muktrj* 
• . . xoviii (98) ; Re Vptaldas, 16 M&d. 860, Likewise. & direction to t*>ke card 
Directions not implying . 9f* during ,thep minority of a ion, who wa* to b# 

executo^B. 0intmeD * ■ ft APPiaMd, ( and to provide fan maintenance of Bucbminor 
f ' -• f. n *^°iP Mj 130 *' appointment by* implication, Schama v. Chennappa 

20 Mad. 467; fiqmdpn y. Manibai, 26 Bom ,.429. Bee alio Lads v. Silhag Rani, 
9 Lab LJ. 162-28 P.L.R. 220- A I.R. 1927 Lah. 770-102 1.0.194. A direotion 
or requeue ^ p^rion to remain a Irpstie, guardian and friend. Aai bald not to 
oon^titijitf ,hiip a trnitee, GppaJ, Das y. Buries, Dot, 83 Cal., 667 : lO.CvW.N.M 
8pp.al»o ^ ado v. Sibhag Rani, r 9 J^ah-.L^. 162 : 28 Punj. .L K„ 220 ; 102 I.O. 194. 
T° Kiyft ,P.Qwer to mai)pg i e oneself or tp appoint a manager is not to appoint an. 
exeoutor by neeeaiary implication. Swatantra>;andji y. Lundiram, 89 Bom. L.R. 
£90-A.I.R. 1987 ^om. 397-171 I C. 411. The ajpjjointnqsnt.pf .executor* by 
neoeseary implication is not tq be /svopre^, and fhejp.rgnag*, ol the, kill, is not. 
to be straine^ fortbis, Purpose,; but in doubtful qaaee, tetterp o( adminietration 
with the wilj annexed, tqight, ,be granted., ,6 Q UJ., 463. , The mere,, faaL. that i.»n 
elder son ie ( appojn.ted as a trustee .. of the minor yoirnger eon ie insufficient, 
to. show thivt he was appointed , executor of the will. Re, Jannat, 7 L B B. 266 : 26 
1.0.820- Tn an ol^ caie, Mun, Mohun Ghosal y. Pareshnath,. 22. W.R. 174, a sola, 
residuary legatee was beljl tp bs entjtled to probate a* an executor ,by implication.. 
Bat it has been held in England that a universal legates ie,net an executor 
according tp the, tpnor, and though entitled tp. proye the will,, be ie not entitled to 
probate, Re, OUphant, 1 8w. ATr. 626, followed in Re Vital Das, svpra . 

‘ 1 • ' • . * »■ , r : * , i 1 , ,1 

Executor ^ Limited Purpose Now tbe appointment of an exeontor 
may bp.absolute, pc \\ m^y be for a limited purpose* Thus, where the executor is. 
diieofced' to. manage the property during the minority >of an adopted eon andr 
to band* over* the properties to such son on his attaining majority, there is a; 
limitation; toy bis poweye in point of .time Likewise there may bB limitations to bis* 
powers ip point of pipe* or as to the subject matter, Thus, an executor may be 
appointed, with .respflptj.ta * the proper tie,s at a .particular , pis cp, Be Gladstone ,j 
1 0. 1,68 ^ Be Cohen , , U90$) 1 Oh. f 187» oir witb. respect i to a particular branch, pffrU', 
estate, Tarkcp s Trusts, (1894) 1 , Cb 707 Limitation! to the exeoutor’s .JtPWf.l, 
may also ariee froip the imposition of oonditiqns to, be fulfilled, ,Be Langford h B., 
1 Pe & D. 4,£$;, Bi' Wiltyot 1, Curt,. 1. . Cf,. Eomu\jiv, Bai Dhanlwiji t ']2 Bom. 
15^* It is open to $ tpstafor to impose restrictions upon the pow,era and disore- » 
tion of an .exepp^or. , But if suoh restriction! are injurious tbp .executor can* 
override them with tha.pieviqus -sanction qf the Court. 4 Cf.. Eastirn Mortgage 
Agency & Co . p t Betyati Kumar , 8 Q.LJ 260. Cf. Mankifioer v. Maurakhan , 66* 

1.0, 841 (Pat). , / , n 

' * • 1 • 1 c * * » i t , . ' : 1 , j r/A 

•* * * * • .• * f - >,• , \ t 1 j * '» 

Oouveisioa of Rrobate application into on» f for Administration A^ gp^licsr , 
Rebate, ijonnot be oonverted ioip ope for Letter* of A^fninjeitrftUon. .. 
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Behatri Lai v. Oanga , 1 Pat. L W. 744 ; 41 1,0. 279. 

Oo.adjutore or Overseers : — Ar* persons nominated by the testator to 
assist and advise the executors in the discharge of their dutiee. see Eastern Mortgage 
d Oo. v. Rebati Kumar, 8 O.L.J. 260. The distinction between a coadjutor and 
an executor consists in this that the former does not administer the estate, nor 
does he in any way interfere with the management of the estate except by oouneel 
or advice to the executor ; whereas an executor is oharged with the actual manage* 
ment of the estate. A co-adjutor serves to present the negligence or dereliction of 
duties on the part of an exeoutor. He has power to approaoh the Court and 
complain against the executor in case the latter should fail in his duties, Brojo 
Okunder v. Raj Kumar , 6 O.W.N- 810 ; Sayaji Nagooji v. Muthumabai, 6 Bom. 
L.B. 78. If a co-adjutor it charged with the duty of assisting in the aotual 
management of the estate, he may be a co-executor according to the tenor, vide 
Powell v. Stratford , 8 Phiilim Eoo. Rep 118. Thus, where the will provided that 
certain transactions i elating to his estate should be entered into only with the 
assent of N, the Court held that N was neither an executor by implication, nor a 
mere overseer but was a person whose assent, the testator intended should be 
obtained to validate certain classes of transactions as the teetator had confidence 
in his judgment and integrity. It was further held that it wae open to the testator 
to impose restrictions upon the powers and discretion of an executor and if in 
practice such restrictions proved injurious to the aotual administration of the 
estate, it was equally open to the exeoutor to apply for suitable directions from 
the Court, Eastern Mortgage Agency & Co, v. Bebati Kumar , 8 O.L.J. 260. 

223, [Sue. S. 183 & Pro. S. 8] Probate cannot be granted to 
Peruone to whom pro- ftD y person who is a minor or is of unsound mind/ 
bate cannot be mr to any association of individuals unless it is 
granted * a company which satisfies the conditions prescribed 

by rules to be made by the State Government in this behalf. \ 

The Section —The section is silent as to who can or caDnot be appointed an 
exeoutor, but only lays down to whom probate oannot be granted. Vide the notes 
under the heading, '*Who can be Executor" at p. 421, ante . As to the position of 
association of individuals registered into a society by Act XXI of 1860, see 
Mahasaya Krishna v. Maya Devi , 49 P.L.R. 228- A.I.R. 1946 Lab. 64. 

* Here the words “nor unless the deceased was a Hindu, Muhammadan , 
Buddhist , Sikh or Jatna or an exempted person, to a married woman without the 
previous consent of her husband" have been omitted by Act xviii of 1927 ; vide 
notes under the heading “Married Woman", infia. at p. 426. 

t The words in italics have been Inserted by Act xvii of 1981, the words 
"State Government" replacing “Provincial Government" by reason Adaptation of 
Laws Order, 1950. 
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Minor As already observed, minority is no bar to one'e being appointed an 
executor, though Probate oannot be granted to him. Vide Sewnarain Mahata, 21 
Cal. 9ll. Bee also Anup Singh v. Sohan Singh . 44 P.L.R* 1915 : 920 P.W.R. 1916 : 
27 i.O. 749. Of. Lowell v. Ooa?, oited in West v. TTifiy, 9 Phillim., 879. But lettera 
of administration with the will annexed may be granted to the guardian of the 
minor till he attains majority, under see. 244, post, Be Girish Ghunder, 6 Q.W.N. 
6,81; Barada PersJuid v. Gajendra , 9 G.L.J, 888: IS O.W.N. 667; BAagJfafv, 
Malik Singh , A.I.R. 1981 Lah. 229-181 I.C. 889. But where there are other 
legatees, the guardian of the minor cannot be granted the lettera on behalf of the 
minor. Ma Swa v. Ma Thit , 6 Bur. L.T. 286 : 6 L.B.B. 118 : 18 1.0. 187. For the 
definition of the word, vide pp. 6 and 11, ante . Minority ie to be calculated with 
reference to thift Act. Thus, a peieon who was only 16 (and attained majority 
under the law of Bikauir), was held to be under disability within the meaning of 
this section, see lie Sewnaratn Mahata , supra . 

Unsound Mind Inaanity is no disqualification for appointment as an 
executor, although Probate oannot be granted during the period of snob disability, 
the lnuatioe being inoapable of acting as exeoutors or administrators, Evans v. 
Taylor , 2 Rob., 128. Vides notes at p. 421, ante. 

Insanity after Grant : — If the executor (or the administrator), becomes 
insane (non-compos mentis) after obtaining the grant, administration can be com- 
mitted to another suitable person, Evans v. Taylor, 2 Rob. 128 ; Etllsv . Mills, 
Salk., 86. 

Married Woman : — Formerly, probate oould not be granted to a married woman 
(except in the oase of Hindus etc.) without the previous sanction of her husband. 
Of. Williams On Executors , 1 1th Ed. pp. 164, 724, 1462 ; Cootes, Utb Ed. pp. 67 
78, 683, 629. By reason of the provisions of seos. 20 and 69, a married woman is 
capable of making wills. It therefore did not stand to reason why she should be 
under such a restriction. Consequently, the law has been amended (following an 
alteration in the English law) by omitting the words “nor, unless the deceased was 
a Hindu, Muhammadan, Buddhist, Bikh or Jain or an exempted person, to a 
married woman without the previous consent of her husband" from fbe section; 
see lud. Sue. (Amendment) Aot, XVIII of 1927. Cf, Bullers v. Earvcy , 8 Curt 60, 

Brahmos As to whether they sre Hindus under this seotion. vide 26 O.W.N. 
799, oited at p. 19, ante . 

224 . [Pro. S. 9 & Sue. S. 184] When several executors are 
Grant oi ^robat. to appointed, probate may be granted to them all 
simultaneously or at different timee. 

times. 
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A is an executor of B’a will by express appointment turd 0 mn executor of it 
by implication. Probate may be granted to A and 0 at tbe same time or to A fint 
wud then to 0 or to 0 first and then to A, 

Probate where several Executors Where several executors are appointed 
by a will, probate oan be granted to all of them simultaneously or at tbffirent times* 
Sailabala Deist v Baidyanath Rakshit, 82 C.W N. 7<9-A.IR. 1926 Cal. fifcO^lW 
I.O. 642. Of. Be Nteholls , 4 ttw. A Tr. 40 ; Re Lets*, 2 Bw. A Tr. 442. For thw 
purposes of this section, it males no difference, whether an executor is expessiy 
appointed or appointed by necessary implication, Re Durga Dos Powaiy. oited at 
p. 423, ante. Probate may be granted jointly or severally as the executors apply 
singly or in conjunction with one auotber. But wbeie one executor is granted 
Probate there is nothing to prevent any other executor from proving tbe will, 
Prannath v. Jadunath, 20 All , 189 ; see &Uo Ear a Cimar v, Dnroafnoni, 21 Cal. , 
19a, although the grant of probate to one enures to the benefit of all others. Id the 
absence of any legal incapacity, probate should not be refused to an after-coming 
executor, Vtde also Iewar Singh v. Rarktshen Lai , 64 P.W.R 1916: 29 I.C. 

764 ; Be Amrik St*gh, 42 P.LR. 1913: 110 P.W R. 1913: 18 J.C. 16. Wheia 
eome of seveal executors take out probate, the right of the remaining executoia 
to oome and to apply for probate may be reserved, Re Aidtskir Rustomjt, 27 Bom.* 
2bl ; Cf. Peanlal v, Bepin Behart, 46 I.C. 836 (Cal ), in which it was held that if 
probate is obtained by some executors without citation upoD others, the latter are 
entitled to apply for probate if not debarred under see, 228. Probate might be 
granted to some of the executors while others stood by though called upon to join, 
27 Bom. 381. supra, The words oontained in a will, to tbe effect that the ‘ five 
executors unanimously or by & majority’' oan do certain acts, do not affect the 
right of one or two executors to apply for a probate, which can he done under the 
law even if tbe other executors do not join in the application, Eot Chand , v. Natal 
Rat, A. I. it* 1980 Bind, 91 - 121 I.O. 173. An exeoutor is not an executor 
appointed if his appointment depends on a contingency, which has yet to bapptn. 
That is, a contingent exeoutor is not entitled to tbe benefit of this ssotion as 
regards coming afterwards. As the property vests in an executor apart from 
a probate (seo. 211) be can, even if be does not take out probate, call upon 
hie oo-executors, who bate obtained the grant, for inventory and accounts, 27 
Bom. 281. The whole underlying principle of this seotion is that tb6 several execu* 
tors are in the eye of law a single person, Notice that there is no express provieon 
in the Act to issue citation on a sleeping oo-exeoutor at the instance of another 
oo-exeeutor applying for probate in tbe manner mentioned in eeo. 229, posh yet on* 
Court has held that if in an application by one of the executors, tbe Chief, exeoutor 
is not cited, the prooeding is likely to be infruetuoua not being in oidet, Imao, Kal 
Loiha % R* % 1942 A.M .L.b, 27, Thi* oaee should however be lead with caution. 
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Substituted Executors .'—This section dost not apply when tbe will provides 
lor the iubUitution of one exeoutor by another in the event of the death of the first 
named executor. In euoh a oase, the right of the substituted executor arises only 
upon the death of the first executor, Mithibai v. Canji Kher&j, 26 Bom., 671. This 
is virtually the oase of a contingent executor, executorship maturing on the 
happening of the contingency, 


Conflict among Executors: — An exeoutor may successfully resist the title of 
his oo-exeoutor on the grounds of lunaoy, idiocy or imbecility, but no such objection 
is allowale on the ground of bankruptcy or felony, aB the Court considers itself 
powerless against the ohoios of the testator in the matter of selecting bis executors, 
Oootes, 14th Ed. 190. The claim of one exeoutor can be resisted by the other 
exeoutors on the ground of his indebtedness to tbie estate, ]h Krtshianai)d$\cGmt t 1 
AL.J.121. Unsuccessful opposition by one exeoutor to the application by another 
executor on the ground of want of due execution of the will does not preclude the 
opposing exeoutor subiequantly applying for a grant himBelf, Soilalala Vast v. 
Baidyanath. 32 C.W.N. 7*29" A.l.H. 1928 Cal. 580-110 I.O. 642. 


225. [Pro. S. 10 & Sue. S. 185] (J) If a codicil is discovered 
Separate probate of after tlj ® grant of probate, a separate probate 
oodtoii discovered after of that codicil may be granted to the executor, if 
grant of probate. it in no way repeals the appointment of executors 

made by the will. 


(2) If different executors are appointed br the codicil, the 
probate of the will shall be revoked, and a new probate granted of the 
will and the codicil together. 


Scope of the Section: — This section oontemplate* the discovery of a oodioil 
after probate of the original will, and makes a two-fold provision, (1) if there be no 
revocation of the appointment of executorB, then s sepnrete probate of the ood foil 
will be granted [sub-seo. (1)], but (2) if there be a revocation of appointment, then 
the original probate must be brought in and revoked, and a new probate granted 
of the will and the oodioil together, [sub-sec (2)]. Bee Cootes, 16th Fd pp. 82 & 
231 « jfcl&Q Be Boberts , 8 P. 4 M. 110. Under sub-section (2), the original grant will 
be revoked and a separate grant made of the will with the codicil only if different 
exeoutors are appointed by the oodioil, see Be Bailey, L.R. 1 P. and D. 628. 
Otherwise, sub-section (1) will apply, and the original grant will be kept in tact 
and a separate grant will be made, in respeot of the codicil. Tbe Court will lean 
against revocation by inference aDd will be reluctant to exclude fretn probate tbe 
exeoutors to whom the grant has already been made, Be Lcwe, 8 Sw. & Tr. 478, 
Where the oodioil in effect revokes tbe will, probate of the codicil cannot be granted 
until probate pf the will has been revoked, Sarajini Da$sce t Be, 45 C>W N. 767. 
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Codicil Is a part of the will, vide sac. 2 (b); therefore, ordinarily it molt 
be probated together with the will itself, see Bat Kishori Dasi v. Debendranaih , 16 
I,A. 87 : 16 Oal. 409. But where different testamentary documents diet, indepen- 
dently of each other and not constituting “one sole will," eeparute probates may 
bs granted, Be Mary Elizabeth Schenley, 8 C.W.N. oclxxiv. Cf. Re Cretg, L.B. 1 P. 
& D. 72 ; Orimwood v. Cozens, 2 Sw. & Tr. 868. For instances of the oonstiuotion 
of a oodioil, vide Deputy Commissioner v, Bijat Boj , 20 O.C. 260 ; 4 0 L.J. 789 : 22 
O.W.N. 806 : (1918) M-W.N. 324 ; 8 L,W. 1 : 48 1.0. 987 (P.G.). and Administrator 
General v. Hughes , 40 Gal, 192 : 21 1.0. 183. Probate of oodicil should be obtained 
from the Court from which the probate of the will has been obtained, ides*. 
Peterson , 1.L.B, (1941) 2 Oal. 1-46 O.W.N, 7S9-A.I.R, 1941 Cal. 417-196 I.C* 
111. J^gad notsr under the beading, "Probate of Codioil” ULder see, 27G, post, 

226. [Pro. S. II & Sue, B. 186] When probate has been 

, . , granted to several executors, and one of them dies, 

tion to nurviving exeou- the entire re presentation of the testator acciues to 
tur * the surviving executor or executors. 

Survivorship among Executors Where several executors have obtained the 
grant of probate, on the death of one of them, the entire representation passes to 
the survivor. Thus, in Barada Prashad v. Gajendianalh, 13 C.W N. 667 : 9 C.L.J. 
383 - 1 LO. 289, the right to perform certain religious oeremonies conferred by thfl 
will exclusively on the executorB passed on the death of one of them to the remain* 
ing exeoutorB, and was not transmitted to the heir of the deceased executor. Cf. 
Flanders v. Clarke t (1747) 8 Atk. 609 ; Jacomb v. Ha:wood t (1661) 2 Ves. (Pen.), 268. 

Under this section, survivorship is the oi ly rule recognised, 
English aw. 3 ufc nn d er ^ English law, in suoh a case survivorship is nrt 

the invariabe rule. Because, in England, an executor can appoint bis own 
executor, and the executor's executor becomes the derivative executor of the testator. 
Bo, on the death of an executor, the derivative executor takes his place and the 
entire representation does not pass to the surviving executors. 5 he effect of this 
section is to render this English principle of derivative exeoutorsbip inapplicable 
in India, see De Souza v, Secretary of Slate, 12, B L R. 428 ; Bamanatham Chetty v, 
Ragammal, 17 M.L.T, 61 : 27 1.0. 849. It may here be incidentally mentiored 
that there is nothing in this seotion to preclude the testator himself from conferr- 
ing authority on bis exeoutor to nominate his successor (»•#. a derivative executor), 
«ee Banjit Singh v. Jagannath t 12 Oal., 876 ; Parmonnndas v. Venayek , Bao , 7 Bom. 
19 (P.O.). In Bunchordas v. Parvatibai , on the death of the sole executor, he was 
allowed to be represented in appeal by hiB own exeoutor, who was in faot a deriva- 
tive executor of the original testator. 

227 . [Pro. S. 12 & Sue. S. 188] Probate of a will when 

granted establishes tbe will from the death of the 
Effect of probau, testator, and renders valid all intermediate acts of 

the executor as such, 


English Law. 


Effect of probatt. 
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Language of the Section : — The language, of the section seems to be defective. 
It says that probate of the will, when granted, estahlises it from tbe death of the 
testator, that is, until tbe grant, the will is not established. This ought to be the 
meaning on a literal interpretation of tbe section, but is not in full consonance with 
the spirit of the sections 2ll and 213, supra ; because under sec. 213, a Mahomedsn 
will need not be probated at all, notwithstanding the absence of a granti the 
deos&eod's property vests in the Moslem executor under sec. 211. Besides, it has 
been held that there is nothing in the Aot to prevent an executor from acting as 
executor and exercising powers under tbe Aot, without obtaining a probate, 
Oanapithi Iyer v. Stvamalas, 86, Mad. 676 : 23 M L J 806: (1912) M.W.N. 1112: 
17 I.O. 4. Cf. Girish Chandra v. Broughton , 24 Cal 861 (875). Thus, tbe so-called 
establishment does not really depend upon a giant. This inconsistent position has 
been explained away by infcerpieting the expression "establishes tbe will*' ft) a parti- 
cular manner, R 9 meaning, "is conclusive proof of the genuineness of the will" or "is 
authenticated evidence of the will itself," see Sheik Mcosa v . Shaik Esta, 8 Bern., 
241 — on appeal from Fatima v. Sheikh Esa , 7 Bom., 266. The Judicial Committee 
have recently pointed out that the object of tbe seotion is to get rid of multiplication 
of proofs, Kadiyala Venkata Sulbi>mvia v. Katreddt Bamaya , 69 I.A. 11 2 •• 56 Mad. 
448-62 M.LJ. 365-65 U.LJ, 268-36 O.W N. 441-34 Bom. L.R. 764-1932 
A L.J. 293-9 O.W.N. 201 -A IR. 1932 PC. 92-186 I.O. Ill (P.C.), It really 
serves to make the forensic recognition implied in a grant to relate back to the time 
of the testator's death, Goyal Lai v Amulya Kumar, 69 Oal., 911 - A.l.R. 1933 
Cal. 234-142 I.O. 747 [N.B. — There are certain loose expressions in this case 
regarding the time of vesting which are inoonsitent with the P.C. oase of Kadiyala 
Venkata, and it should be oautiously read] The effect of this section is not to 
make the vesting under seo. 211 or the power of disposal under see. 1.07 in any way 
dependent upon the grant of Probate, Kadiyala Venkata Subhamma's oaBe, supra. 
The vesting dates from the testator's death and not from tbe date of the grant, Bam 
Kali Iiucr v. KaH Pmad , A.l.R, 1947 Pat. 257 -227 I.O. 570. 


Elect of Probate : — T,ba seotion has the double object (i) of establishing 
the will from tbe death of the testator, and (ii) of validating all the intermediate 
acts of the executor. Vide notes under tbe heading ‘‘Effect of Grant" at p. 420, 
ante. The probate is decisive only as to the genuineness of the will and tbe 
representative title of tbe executor, Bama Chandra v. Bawalai, 89 Bom. L.R. 
166-A.J.R, 1987 Bom. 341-170 LC. 9f0. Bee also Be Nanda Lai Set , 65 O.W.N, 
668-93 CMjJ. 190-A'I.B. 1965 Cal. 88. [Probate is a judicial certificate that 
tbe will ie the last will of the testator and has been regularly proved befoie the 
Court]. Reed Kashi Bai v, Golind Lai, 62 O.W.N. 914. Unless the grant is 
obtained, the title of a person claiming under the will is not perfected, Basanta 
Kumar v. Gopal Chandar , 18 O.W.N, 1136; 26 I.O. 21. Vide also Arunmoyi v. 
Mohendra Wadadar , 20 Cal* 888 ; Lalit Mo], an v. Badharaman , 16 0,\V*N. 1021 ; 
Jagannath v Banjit Singh , 25 Cal, 364. Obtaining probate of a will mean* 
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nothing more then that the will was exeouted by the testator, Bhabangana Debya v. 
Btrendra , 17 OWN. 446 (447) : 16 1 0. 48. Cf. Matson v, Swifts, 8 Beav. £68 ; 
Rommullochun v. Niirutton, 4 Cal. 360 (362). A probate produces the effect 

contemplated by the section only when it is granted and 
when^ranted^ 6 actually issued ; a mere order for probate will not do, Of. 

Mohamidu v. Pitchsy, (1694) A. C. 487 ; Lakhya Dasya *« 
Umakanta, 14 O.W.N. 266-2 IC. 818. 

Effect of Refusal of Grant — Refusal to grant probate for want of sufficient 
avidenoe it not conclusive In its effect, Ganesh v. Ramchandm, 21 Bom., 668; such 
a refusal does not show that the will is not genuine, Ibid. Of. Qhinnasami v, 
Harihara , 16 Mad. 880. A refusal to admit a Will to probate is conclusive ol the 
facts necessary to support the decision. But if probste is refused not on the 
merits but merely by reason of the insufficiency of some matter of form or proce- 
dure there is no adjudication, and the will may be again propounded, Bamani Debt 
v. Eumud Bandhu t li O.W N. 924. 

Representation by Executor when begins Representation by the executor or 
bis liability to be sned does not begin till be has (1) intermeddled with the testator a 
estate or (2 ) proved the will. Henoe a judgment, passed against him till then, doe* 
not bind the testator's .estate. Snob liability may be exoluded by subsequent 
renunciation of office as exeoufcor, Lai Bihari v. Nogendra , 22 O L J. 266 : 16 1.0. 
690. An executor is not liable until he has accepted the position of an exeoutor, 
and be cannot be said to have fully aooepted that position until be obtains 
probate, Lakhya Dasya v. Umakanta , 14 C. W N. 266 : 2 1,0. 818. 

Validity of Iotermadlate acts The section validates all tbe intermediate 
acts of the exeoutor before the grant of probate, As the estate already vests in 
tbe exeoutor under Beo. 211, it is rather difficult to follow why tbe 4cfc Bbculd 

require such subsequent validation by means of a Frolate, Of. Sarat Chandra v. 

Bhupendra , 26 Cal., 108 ; read the notes at pp. 867 & 480, ante ; also tbe following 
oases, Kurutulain v. Peara Saheb , 38 Cal. 116 ; Prosunno v. Eristo Chyluno t 4 Cal. 
342 (846) ; Dhirendra v. Saradtndu, 1 O.L.J. 28 (n) ; Bai Barkor v. Manikah 12 
Bom., 621 ; Jehangir v. Bai Eukibai , 27 Bom., 281. Asa matter of (act it baa 
been held that there is nothing in tbe Aot to prevent an executor from acting as 
exeoutor and exercising powers under the Aot without obtaining probate, Ganapathi 
Iyer v. Shivamalai , 36 Mad. 676 ; 28 M.L.J. 806 : (1912) M.W.N. 1112 : 17 I.O. 4 ; 
Eadiyala Venkata v. Katreddi Ramayya f 69 LA. 112 ■" 55 O.L.J. 268-86 C.W.N. 
441 (P.0 ). This is so beoause the grant is not the foundation of the executor s 
title, but is only an authenticated evidence of such tUle, Pandtirang Shamrao v. 
Dwarkadas Kdllian Das , 86 Bom. L.R. 700“* A. l.B, 1983 Bom. 842-146 LO. 62l. 
Tbe executor may do all acts fto doubt, but an explicit statutory clause recognising 

tbe validity of such acts is necessary to remove all possibility of technic*! 
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objections in Court regarding controversies relating to them, Of. Newton f# 
Metropolitan R.W.dOo.l Drew & 8m. 683 ; Re eleven* , (1897) 1 Ob. 422. Itoagh 
the estate vests in the exeoutor, and he can, before grant of probate, do all sets 
generally , still the representation of the eetate by him before sneh grant is somewhat 
of an inchoate oharaoter, vide Kolia Subramanian v. Thellanayakulu , 4 Mad. 124 ; 
Prosunno v. Knsto , 4 Oal., 842 ; Sankara v, Ramaeami , 20 Mad., 464 ; Janoki v. 
Dhanulal , 14 Mad , 454 ; Ohunilal v. Osroand Ui6i, 80 Cal, 1044, The provision as 
to validation in this seotion is neoessary for the protection of other people who 
deals with the exeoutor. Thus, a person who in good faith derives title from an 
exeoutor at a time when the probata was in force is not affected by the subsequent 
revocation of the probate, Qobuida Mohan v. Mayatunes&a Bibi t 7 I.C. 9 (Cal.), 
—following 86 Oal. 956, P.C. ; Neogi v. Neogi, A .1 B. 1988 Rang. 43-174 I.C. 186 ; 
Ma Thein v, Nepean, 8 Bang. 468- A.I.R. 1981 Rang. 15 -198 I.C. 869 ; read also 
the notes under the heading, ‘'Sale under void grant'' under seo 297. post, and those 
under the heading, "Effeot of Revocation 1 ' under the seo. 268, 

j£ueot of subsequent _ 

revocation of Probate But validity of the aots depends on the validity of the 
probate. So where the probate itself is invalid it cannot 
validate the aots. Thus, the aots done by the exeoutor on the strength of a 
will which is found to be forged, are void, Pundit Prayrag Raj 

ISjoflhe vaiiduy v - Goukaran P ‘rthad, 6 O.W.N. 887. So long m the probate 

of the probate. existB, that is, is in foroe and ia not revoked, it oan 

validate the aots, Komollochun v. Ntlrutton , 4 Cal., 860; 
Earipriya Dam v. Sarat Chandra. 2 O.W.N. ocxii. 


Probate as Evidence of the Will and its due execution It is conclusive 
evidence of the validity and contents of the will, as well as the validity of the 
exeoutor s appoinmont, Sheik Mcosa v. Sheik Essa, 8 Bom. 241; Maston v. Swifts , 
8 Beav. 363 ; Grish Ohunder v. Broughton , 14 Cal. 861 (876); Lalit Mohan v. 
Radharaman. 16 0 W.N. 1021 : 13C.LJ, 647; for conolusiveness of the contents of 
the will, vide Hormusji v. Bai Dhanlaiji , 12 Bom , 164 For other coses as to the 
grant being conclusive regarding the fsotum of the will, vide Kcmollcchun v. 
Nilruttan, 4 Cal 360 ; Umanath v. Nihnoney, 6 Oal., 429 ; Brajanath v. Anando - 
moyi, 8 B.L.R. 208. The grant is conclusive as to tbe due execution of tbe will. 
Wnickw v, Hume , 7 H.L.0, 124. It is decisive only as to genuineness of the will 
propounded and of the right of the exeoutor to represent tbe estate, Bal Oangadhar 
v. Sakwarbai , 26 Bom., 792. As a matter of fact, "nothing but the probate or 
letters of administration with the will annexed is legal evidence of the will" in all 
questions of representation, Pinney v. Hunt, 6 C.D. 100. Of. Janaki v. Dhanu Lai, 
14 Mad., 464 ; Ameer Chand v . Mohanund Bibi , 6 C L J. 468. An order passed by 
the Original Side of tbe High Court on an originating summons that a document 
oan be probated is no valid substitute of a Probate granted by a Probats Court, 
Elizabeth Auna v. Official Trustee, 62 O.L.J. 475- A.I.R. 1931 Cal. 188*180 IC. 
217. 
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Al Evidence of Representative Title The grant is oonoluaive evidence of the 
representative title of the executor, Girish Chtmdon v. Broughton, 14 Cal., 861 
(870*) ; HormuSji Novorji v. Dmabhai , 12 Bom., 164. Grifths v. Hamilton , 12 
Ves. 298 ; Allen v. Dundas, 3 T.R. 126. Also vids notes under the last paragraph ; 
end see. 41 of the Indian Evidence Act ; Concha v. Concha f 11 A C. 541 , BaiUy v. 
Harris, 18 L.J.Q B 116. Cf. 4 C, W.N. clxxvi ; 31 Cal., 867 ; 14 Cal. 861., 16 Mad. 
880 (883); 26 Bom , 792. 

Probate it no evidence of Disposing Power or Validity of Bequests As it 
Is not the province of a Probate Court to go into questions of title, ( vide Dotes at 
p« 408, ante), a probate grant is no evidence of the disposing power of the testatoT or 
df the validity of a bequest. Bee Bhabangana Bebya v, Horendra, 17 C.W.N. 454 
(447): L6 1,0. 48 ; NiskiJcanta v, Ashuiosh , 17 O.W.N. 613; Chintaman v. Bam - 
chandra, 34 Bom., 669; Lalil Mohan v, Badaaraman , 15 O.W.N. 1021 : 13 C.L.J. 
647; Venkata Chala Mudaliar v. Vedagiri Mudaliar, A.I R 1927 Mad. 732 • 109 
I C. 841 ; Bam Chandra v. Bamabai , 39 horn. L,R« 166“ A. I. K. 1987 Bom. 341 — 
170 l.C. 960. The Probate Court does not decide any question of disposing power 
of the testator, Bal Gangadhar v. Sakwarbai , 26 Bom.. 792. Cf . Behary Lai v . 
Jnggo Mohun, 4 Oal., 1 ; Abhiram v. Oopal, 17 Cal, 48, or of the testator's title or 
of the existence of the property, Elizabeth Egbert v. Fantone. 1960 A.L J. 622. The 
Probate Court cannot decide whether the property is joint or separate, Roghunath 
v. Pate Koer , 6 O.W.N. 845 ; Cf. Ochavaram v. Dolatram, 28 Bom., 644 ; vide »1bo 
the oases oited at pp. 408, 419, ante . Also Arunmoyt v, Mohendra Wadadar , 
20 Cal. 888. 

Evidentiary Value of Probate The judgment of a Probate Court granting 

or refuting a probate is a judgment in rem [Chtnna Sami v. Harthora , 16 Mad. 860] 

and binds parties other than the aotual litigants before the Court, J a want Lai v. 

Ooverdhan Lil % A, I. It. 1937 Lah. 804 "169 1.0 541 ; and is under seo. 41 of the 

Indian Evidence Aot, conclusive as to the legal oharaoter it confers. It has the 

force of a decree with respect to matters wbioh the Probate Court is competent to 

decide, Cf. Komollochun v Ntlrutton, 4 Cal. 860, and operates as a qua i estoppel, 

Sharo Bibt v. Baldeo, 1 B.LR, 24. Cf. Bajib Panda v. Lekhan Sendh, 27 Cal. 

^ r , 11 (22). The decision of a Probate Court is not res judicata 

Sea Judicata. 

on the question of relationship of the parties with the 
deceased, Lalit Mohan v. Badharaman . 15 O.W.N. 1021 : 13 C LJ. 547 ; nor with 
respect to any matters not within the competency of a Probate Court to 
deoide. Cf. notes under the last paragraph. Cf. Jagannath v. Ranjtt, 25 Cal. 854 ; 
•Iso 20 Oal. 888 ; 21 Bom,, 668 ; Romani Debt v. Ktrnud Bandhu, 14 O.W.N. 924. 
£Jf. Ohintaman v. Bamchandar, supra ; Thahtirain Lekhtaj v Tf akur Harpah 16 
O.WlN. 217 : 15 0 L J. 72, It does not oonolude the parties on the question of 
conflicting Maims to the property, Ganesh v. Ramchandra , 21 Bom., 663 ; Arunmoyt 
v. Mahsndra Wadadar t 20 Oal. 888 ; Jagannath v. Ba^jit Singh , 36 Cal., 864. 

66 
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‘ 228. [Pro. 8, 5 & Sue. S. 180] When a will has been 
....... 14 , proved and deposited in a Court oi competent 

oo^5 Vunexed, of jurisdiction situated beyond the limits of the State, 
authenticated copy of w hetker within or beyond the limits of India f and a 
win proved abroad, properly authenticated copy of the will iB prpduced 

letters of administration may be granted with a copy of such copy 
annexed. 


Object and Scope of the Section -The object of tbe section is to dispense 
with the production of the original will if in deposit in some other Court Tbs 
section is merely an enabling seotion and if tbe Court oonsidars necessary to 
decide any question relating to tbe validity of tbe will, such as tbe power of tbe 
testator to make a will etc, it has to try that question before enabling tbe executor 
to not under the will, Bam Lai v, Chanan Dan , I,L li. 1988 Lah. 662-40 P.LB. 
1064 - A.I.B. 1938 Lah. 349 - 178 1.0. 224. 

Administration with copy of Will proved abroad or outside State— If a wlil 
has already been proved and deposited in a foreign Court (or an extra^State Court) 
of eompetent jurisdiction, a Court here (i e. in the State oonoerned) will grant letteis 
of administration with an authenticated oopy of such will annexed, Bhaurao v. 
Lakshmibai, 20 Bom., 607; Manasing v. Amad Kunhi , 17 Mad. 14 ; Bam Lai t. 
Charan Dan, 1,LK, 1938 Lah. 662-40 P.L.R, 1064-A.IB. 1988 Lab. 849-178 
LG. 224; Be Laurence Claude , (1964) 2 M.L.J, 249- A IB. 1964 Mad. 898 
(dealing with the scope of the Section]. Thus, a French subject of Obandemsgore 
exeouted a will. On his death a general legatee applied to tbe Court at Cbander- 
nagore for having the Will deposited according to the Frenob law. After the Dsual 
proceedings were taken the French Court recognised tbe will and made it over to a 
Notary with power to give oopies to the parties. r ibe trustees under tbe Will 
applied to tbe Distriot Judge of Hughli for letters of administration with a copy 
of the Will annexed ; held, this section does not require that tbs will should have 
been deposited onoe and remain in Court for all time. Ibe fact that tbe will was 
deposited in the Frenob Court and tbe Court bad before it tbe original will at tbe 
time it made a judioial pronouncement as to tbe validity of f be Will under tbe 
Frenob law was a sufficient deposit within tbe meaning of ibis seotion, and that 
the French Court having so provided, a copy authenticated by the notarial seal 
was a properly authenticated copy under this section, Shu'hilalala v. Anukul 
Chandra , 22 0-WN. 713 : 44 1.0. 166. Tbe seotion requires two things to be 
proved : (1) That the will has been proved and deposited in a competent Court 
abroad, (2) that the document produced before the looal Court is an authenticated 
copy of the Will so Proved and deposited, Sidney Thome*, In re, I LB; (1946) S 
Cal. 672- A.I.B. 1949 (Jel 660. For English oases relating to fhe metier, see Miller 
v. Joneh L.R. 8 P. & D. i: Be Smith, 16 W.R. (Eng.) 1U0 ; Of. see. 264, poet; 
Be Estate of Levy 1908 P. 108 ; Be Trefend , 1899 P. 247 ; Murphy v Deiehler, 
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(1903) A.'Oi 448. Vide also Coote'e 15th Ed. p. 67, Et seq, An e xecutor who has 
proved the will abroad need not oome to India for taking out letters of administra- 
tion ; he may take out a grant in this oountry through an attorney, (i e. an agent 
empowered by a power of attorney), Me Cankia , J Re, I.L.R. (1940) Mad. 820 *-(1140) 
1 M LJ. 264- (1940) M.W.N, 160-61 L.W. 219-A.[.R, 1940 Mad. 680-192 I.O. 
881. [Bead the notes under seo. 241, post i. Head also Be Beginald Philap , 1964 
Ker, LT. 938-A.LR. 1965 Trav.-Co. 102; Be Admit Nath Sil, 1948 A L.J. 
836— A. IB. 1948 All. 351 (F.B ) — cited sIbo under Bee 241, post, A judge before 
granting letters of admiustration hereunder should satisfy himself that all the 
conditions hereof have been oomplied with. A mere statement of a pleader for 
the applicant that the will was proved in French India aooording to the law in 
foroe there is not sufficient when there is no evidence to show that the will was 
proved in a Court of competent jurisdiction in French India, Bamapada Ghosev . 
Satish Chandra Sur, 76 U.L J. 107- A. I. R. 1943 Oal. 286-206 I.O. 630. 3he word, 
“proved '* is not necessarily the equivalent of ' admitted to probate*'; it means 
authoritatively established as being valid acootding to the law of the place where it 
wan made, Sukumar Banerji v. Rajeshivari Debi, I.L.R (1938) 2 Cal. 607 -A.I.R. 
1939 Cal. J37 -182 1 C. 696. 

Competent Jurisdiction: — Before granting administration under this section, 
the Court must be satisfied that the will in question has been proved and deposited 
in a fo-ign Court of Competent jurisdiction; Be Derhats, 34 L.J.P, & M. 68 ; Wmi, 
on Executors, 10th Ed. p. 272. The word "proved" implies that the will is 
valid according to the law of the oountry of the testator's domicile, Hid ; Comp. 
Bamapada Ghose v. Satis Chandra Sur , 76 O.L.J. 107 - A.I.R. 1943 Cal. 286-206 
I.C. 630 ; also A.I.R. 1954 Mad. 898, cited above. 

Authenticated Copy: — In order to obtain letters under this seotion, an 
outbentioated copy of the will (deposited in a foreign Court) is neoessaiy, Bavapada 
Ghose v. Satish Chandra Sar t 76 O.L.J. 107 - A.I.B. 1943 Cal. 235 - 206 l.C 680. 
As to wbat will be proper authentication under this section, vide Sushtlalala s case, 
supra. The copy muBt be One admissible under the Indian Evidenoe Act, that is, 
the copy must purport to bB a copy made from the original and must bear oertifi* 
cate to the effect that it has been compared with the original. Bee eec 63 of the 
Indian Evidenoe Act ; Be Adam Whyte, 14 Bur. L.R. 83. The effect of euoh 
authentication is to enable the Court to dispenee with the necessity of proof of 
the original will. In absence of authentication the original will has to be 
proved, according to the law of the testator's domioile, if the Property is move- 
able ; and aooording to this Act, if the property ii immoveable. Bhaurao v, 
Lakshmtbai, 20 Bom. 607. 

Probate of a Foreign Will Probate of the will of a person domiciled abroad 
though not proved in the place of domioile may be granted in British India, if the 
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will is valid aooording to the taw of tbe place of domicile and if there are ascot* in 
British India. Soona Mayna v. Soona Nevena , 20 G.W.N. 838 (cited at p. 422, ante) f 
P C. Of, Be Smith , 16, W.R (Eng.) 1180 : the foreign law may be proved under see, 
45 of the Indian Evidenoe Act, by mean* of expert opinion. Such opinion can 
be taken by means of the expert’s affidavit. 

Exemplification: — Is tbe technical name for a properly authenticated copy of 
the will referred to in this seofcion, see Be Guhloy , 4 C W.N. vii (7); Be Ntwton, 
8 B.LR. App. 76. For form of Exemplification, vide APPENDIX. Bee also 
Eelohamber's Rules and orders, pp. 807-811. 

Probate of Foreign Court : — Does not oreafce any representative title under 
this Aot unless it is followed by a grant from an Indian Court ; vide notea 
supra. Thus, where a plaintiff produced only a copy of a probate issued by a 
native Court, certified by its political agent., tbe Court held that the suit was liable 
to be dismissed in absence of representation in India under this aeotion, Managing 
v Amad Kunht , 17 Mad. 14. 

Affidavit of Valuation : — An application under this aeotion is not required 
to file an affidavit of valuation in the form set forth in Sob. Ill of the Court Fee* 
Aot, Deputy Commissioner v. Jagadish Chandra , 2, Pat. L.T. 688 : 62 l.C. 613. 

Duty of Court under this Section : — A Judge before granting letters of adminis- 
tration under this Beotion Bhould satisfy himself that all the conditions laid down 
herein have seen oomplied with. A mere statement of a pleader for tbe applicant 
that the will was proved in French India according to the law in force there is not 
sufficient when there is no evidence to show that tbe will waB proved in a Court 
of competent jurisdiction in French India, Bampada Ghoiev , Salish tlrandia Sur, 
76 C.L J. 107 -A l.R. m3 Cal. 236 = 206 l.C. 63C. 

Letters of administration to an attorney of absent executor proving will 
abroad By reason of the combined operation of this section ai d sec. 241, an 
attorney of an absent executor who has proved and deposited a will abroad can 
obtain a grant of letters of administration with a copy of tie will annexed by 
producing an authenticated copy of the will proved and deposited as above, Sidney 
Thomas . lure, I L.R. (1946) 2 Cal. 672- A.I.R, 1949 Cal. 660; Admit Nath Sil. 
In Be, I.L.R. (1818) All. 611-1948 A.L.J 386 -A. l.R. 1948 All 861 = 8 D.L.R, (AIK) 
24 (F.B.). 

229 . [Pro. S. 16 & Sue. S. 193] When a person appointed 
Grunt of admin:, tr.ition aa executor has not renounced the executoi ship, 
where executor his nut letters of administration shall not be granted to 
renounced. guy other person until a citation has been 
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issued, calling upon the executor to accept or renounce Lis 
executorship : 

Provided that, when one or more of several executoiB have 
proved a will, the Court may, on the death of the survivor of 
those who have proved, grant letters of administration without 
citing those who have not proved. 

Grant of Administration upon non.aceeptanos of Executor Bhip An exeoutct 
may not aooept his offioe, and there is nothing in law to compel him to accept, Bex 
v. A. Stock, 54 All. 605-1982 A.L.J. S69-A.1.B. 1982 All. 884- 187 1.0. iOli 
Jnanendra Nath v. Jitendranath . 32 O.W.N, 108- A.l.R. 1926 Cal. 275-107 1.0. 70. 
Of. Mardaunt v. Clarke, 1 P & M. 592 ; Good's of Feth, 2 Sw. & Tr. 126 ; Be Tulsidas 
Varajdas, 20 Bom., 227. But where the executor neither accepts nor renounces 
hie office, administration can be granted to some other person, Sorcjim v. Baj~ 
lakshmi , 47 Oal. 838 : 60 1,0. 974. and then the procedure to bs followed is to issue 
citation upon the exeontor oalling upon him either to accept or to renounce his office, 
and if he does not respond, to grant administration to a proper person, within the 
meaning of secs. 218 and 219, supra. Cf. Lakshmi Sankar , Be, 16 Look* 454** 1941 
O.W.N. 653-A.I.B. 1941 Oudh. 293-194 1.0. 227 (F.B.). The bind Court bus 
held distinguishing 47 Cal. 838. that the seotion refers to the grant of letters of 
administration aDd not the grant of Probate, Botchand v. Navalrai, A.l.R. 1910 
Sind, 91-121 I.O. 173. Cf. (1956) 2 M.L.J. 667. Mere failure of an executor to 
appear in Court in pursuance of the oitation iesued to him does not amount to hie 
renunoiation of the executorship. Such omission to appear may amount to le- 
nunoiatioD in England, but not in India, Baghula* Dial v. Gadcdia, A.l.R. 19i8 
Lah 470-110 I.O. 606 An exeoutor who disputes the validity of ft will must 
aooept or renounce the executorship before tha validity of the will is adjudicated 
upon on an application for letters of administration by another person, Lakihmi 
Sanker, Bn, supra. The Proviso dispenses with oitation in 
?rcniss0 the case where the survivor of the executors (proving the 

will) has died ; Of. Samson v. Harrison, 1 Rob, 406 ; Venables v. E. I, Co., 2 Rxob. 
633; the exeoutora who have not proved need not be cited in the contingency 
contemplated by this proviso. Aa to what is not renunoiation, read the notes 
under the next section. For the position of an executor not accepting offioe, read 
A.l.R. 1960 Punj. 231. 

Oitation : — A oitation is practically a command on the person cited to do 
some particular aot, Such act under this seotion is either to accept or to renounce 
the exeeutorsbip. Of. Acherly v. Parkinson, 3 M.&S.411. Under the Calcutta 
Testamentary RuleB (Rule 9), citation should be issued upon all persons having 
prior claims under secB. 218 and 219. With respect to the property ol a prostitute, 
citation should be issued on the Government Solicitor, [vide Rule 11); Bur Hal 
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v. Tripura Gharan, 40 Cal 061: 17 G.W N. 679 : 17 C.L.J. 488 (F.B.) Forth# 
form of a citation, vide APPENDIX, Citation under this section it compulsory, ao l 
that in absence of such citation, the grant of administration has to be revoked, 
Digamhar v. Narayan, 18 Bom L.R. 38 ; Homusji y. Dhanbaiju 12 Bom. 166. Cf. 
sec. 268. For instances of citations, see Madhab Chunder v. Bhayaram . 22 Gal, 
92: Sarojini v, Baj Lakshmi, 47 Cal., 838 : 60 1,0.974 (in this case citation wa* 
issued calling upon the executor to attend and to watch) ; t Motibai v. Karsandas, 19 
Bom., 128; Dayabhai v. Damodardas , 21 Bom.. 76 ; 22 Bom. 227 ; the section 
does not say within what time the executor is to eleofc. It seems the Court should 
give him a reasonable time. If the executor elects to accept office, be may be 
compelled to take out probate within a limited time and in default, the letters can 
be issued to other persons hereunder. See sec. 231 ; Kavasji v. Bai Dinhai , 40 
Bom., 666: 18 Bom. L,R. 766 : 86 I. C. 378. The section is again silent as to 
the mode of service, Cf Order V of C.P. Code. In England oitation by advertise- 
ment is permissible in oases of non-traoeahle parties or parties going to a foreign 
country, Kenworthy v. Kenworthy , 82 L.J.P & kl. 107. Under the English law 

Compelling executor on wben ifc ig 1100 lafc ® for QD exeoutor fco renounce, he having ome 

pam of contempt elected to act as such, he may be cited to take piobate and his 
proceeding. 

disobedience will amount to a oontempt of Court, Jnanendra 
Nath v, Jitendra Nath, 32 C.W N, 108- A. I. R. 1928 Cal. 276-107 1.0. 70. 

The seofeion simply makes issue of oitation a condition precedent to a grant, 
but does not propose to penalise non-issues of citation by 
issue citation. rejection of the petition for a grant. The petitioner should 

have a ohance for rectifying his omission to pray for citation 
and the Court may eveu prooeed suo motu in the matter of oitation realising the 
costs for the purpose from the petitioner on pain of rejection of his appliostion. 
E. J. John v, OolUctor of Malabar, I. L.R. (1944) Mad. 668 — (1943) 2 M.L.J. 638- 
1943 M W.N. 786- A. I R 1944 Mad. 189-216 l.C. 8. 

The section speaks of grant of administration and not of prolate at the 
instance of a oo-exeoulor and therefore questions of non-oitation and renunoiation 
do not really arise in such a case, hut in one case non-oitation of a co-executor 
has been considered to render a probate application infructuous, Umrao Mai Lodha , 
Be , 1942 A.M.LJ. 27. Read the notes under sec, 224, ante. 


Any other person Muse necessarily mean a person with an inferior status 
than that of an exeoutor. 

230 . [Pro. S. 17 & Suo. 8. 194] The renunciation may be 
Form and effect of made oraI1 ? iu the presence of the Judge or by a 
renunciation of execu- writing signed by the person renouncing, . and , 
when made shall preclude him /tom ever thereafter , 
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applyiug for probate of the will appointing him executor. 

Por» of Renunciation of Executorship The renunciation may be made (1) 

( orally in the preaenoe of the Judge. (2) by touting aigned by the person renoun- 
cing, Renunciation must be absolute and not partial , Broke v. Haynes, L. B. 

6 Eg. 26; Of. Be Smith, (1904) L Ch. 139. Oral renunciation outside Court does 
not mean much. Thoppai Venkataramiar 7 > Qovindarayalier , 28 L*W. 462-1926 
M.W.N. 828 -A.I.R. 1926 Mad. 606 - 94 I.O. 73. It is only the renunciation in 
Court that decides the executors’ fate. ibid. If the renunoiation is made orally it 
must be in the preaenoe of the Judge. 'Judge 1 ' here is the Judge of the Probate 
Court having seisin of the probate ot administration proceeding, Baghubar 
Dial v. Gadodia, A.I.R. 1928 Lab. 470-110 I.C. 606. In the case of a written 
renunciation all that is necessary is writing, although such writing need not be in 
Court, Gnanamamani Nadathi 7. Ewnadan, A.I.R. 1928 Mad. 797-110 I.C. 489. 
A renunciation made in writing need not he addressed to the Court ; H the 
renunoiation in writing bears the signature of the renounces that is enough, 
Gadodia v. Baghubar Dayal, AIR 1931 Lab. 746 - 133 l.O. 286. The section 
requires that the writing embodying the renunoiation should be signed by the 
renouncer ; it does not require the entire memorandum to be iD hiB hand writing, 
A statement reoorded by the Judge and signed by the person renouncing fulfil* the 
requirement of the statute, Baghubar Dial v. Gadodia, A.J.R. 1928 Lab. 470 — 
110 I.C. 606. Renunoiation may be by means of a letter to the Judge, Bioker 7* 
Charter , Cro. Eliz. 92 : Be Boyle , 3 8w. & Tr. 426. There is no particular form of 
renunoiation ; and it need not be addressed to any body, Baghubar Dial v. Gadodia , 
supra. For renunciation through agent, see Be Bosstr , 3 Bw. & Tr. 490. Renun- 
ciation must be actual and without reservation ; mere consent to grant to 
another is not such renunciation, Garrad 7. Qanad , L.R. 2 P & D. 328. Renun- 
ciation of exeoutorBhip can be made by the executor without issue of oitation, 
Brojolal 7 Sharajubala . 61 Oal. 746 ; A.I.R. 1924 Oal. 864. Non-joinder with the 
other co-executors in the application for probate or disputing the genuineness of the 
will on a previous ooeasion is no rsnunciation and does not disqualify an executor 
from obtaining grant of probate on a subsequent occasion, Satlabala Dan v. 
Baidyanath Bakshit , 32 O.W.N. 729-A.I.R. 1928 Oal. 680-110 I.C. 642. 

Effect of Renunciation The renunciation precludes the executor for ever 
from applying for probate again ; but he may subsequently obtain a grant d$ 
bonis non ; Be Makhan Brahmans, 8 O.W.N. ooxxxv (286), But if the renunoiation 
is timely withdrawn, or if the renunciation is not in oonformity with this section, 
the exeontor will not forfeit his rights, vide notss under the next paragraph, an 
also Satlabala Dasi v. Baidyanath , supra. 

When Renunoiation i« template A statement expressly declaring refusal to 
accept the responsibility of executor duly signed by him and reoorded by the Court 
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f» sufficient to effectuate a renunciation, Gadcdia v. Baghubcr Papal, A. I;B. 1911 
Lfth. 746 — 133 I.O. 286. Renunciation ii cot complete or final until it is recorded 
by the Judge, Long v. Symss , 8 Hagg. 776, and grant is made to another person. Be 
Qolaj> Sundarit 6 O.VY.N civ, and till then it ia open to the exeoutor to retraot 

the renunciation, and ask that probate might be granted to 
Retraction of Beaut). ,. T . . T , . 1§ , r> A 

cJafion, him, Ibid. There ia no renunciation if it ia retraofced, #6 

Maniklal Seal , 86 Cal., 166. Cf. Be GUI , L.R. 3 P. & D. 113 ; 
Be Morant , L.R. 3 P. & D, 161 ; Be Badmaoh . 3 Sw. & Tr, 466 ; Be fifilei. 1S98 P. 
12 ; hot see Official Trustee v. Kumudini, 87 Cal. 387, Retraction ia not permissible 
after the grant baa been issued to another peiaon, Bare Bam v. Bam Singh, 27 
q W.N, Sb6 : A.I R. 1923 Cal 444 : 76 I C. 218. Cf. BrcjcUl v. Sharajubala , 61 Cal. 
746 ; A.I.R. 1924 Cal. 864, which has been followed in Baghular Lial v Gadcdia t 
A.I.R 1928 Lah. 470*110 I.O. 606. According to this last cited Lshore case, the 
English practice of allowing retraction of renouncement by an executor need not 
be followed in India and renunciation by an executor de son tort is not invalid. 
Retraotion not being allowable, the renouncing executor is not any more entitled 
to probate, Gadodia v. Baghubar Dayal t A.I.R. 1931 Lah. 746 *138 I.C. 286. 
Calling in question the genuineness of the will and at the same time expressing 
readiness to act as executor in the event of the will being found to be genuine, is 
no renunciation, Thoppai Venkatar ami er v , Govinda Bay alter, 1926 M. W.N. 823 — 
23 MV. 462 -A.I.R. 1926 Mad. 606-94 I.C. 73. 


No question of renunciation in relation to administrator 5be word 
“renunciation" in the seotion means the renunciation of exeoutorsbip contemplated 
by the preceding section. There is no seotion in this Act which lays down ss to 
when and why an administrator oan renounce his office. Of oonrse, no one is 
bound to accept offioe against his will. The English Law as to renuDoiation 
by an administrator may be applied in those Presidency .towns where the same has 
been made applicable. Under that law an administrator renouncing the adminis- 
tration oan not retract suoh renunciation except for good reasons, Be Manchtnha 
Damauid, 63 Bora. 172-30 Bom L R. 1666- A.I 11. 1929 Bom. 33-113 I.O. 402. 

No Renunciation after acceptance of office : — An exeoutor oannot renounce his 
office after once having accepted it Ayerabai v Ebrahim , 32 Bom., 364. Benoun* 
piation after acoeptanoe of offioe is void, Ibid; Goods of Veiga 82LJP, AM.9. 
According to some opinion intermeddling with the testator's estate is tantamount 
to acceptance, Ayeshahai'% case, supra ; Jnanendra Nath Mukherji v. Jitendra Nath , 
82 O.W.N. 108- AI.B. 1928 Cal. 276-107 1 0.70, But see Bnjolal Banerji v. 
Sharajubala , 61 Cal. 746 : A.I R- 1924 Cal. 864, where it has been held that 
renunciation by executor is not rendered invalid by his having intermeddled with 
the estate of the deoeased, following (1894) A.C. 487 (supra). Ibis view hs» h«en 
followed in Lahore; [Baghubar Dial ?, Gadodia, A. I.B, 1928 Lob. 470—110 IC. 
6G6j. Bat see Keshar Singh v. Indar Singh 6 Lab, L J. 464 : AXfi. 1924 Lab 048 ; 



8m. *82] GRAHT 09 PBOBATB A.ND LETTERS 



78 J.0. 17*. After acceptance of the executorship, tha exeeotot 
KutomwT*""* 01 i> bound to oeutorm to tbo provisions of Chapters VI, VII. 

* VIII and XIII of Part IX of the dot and to aot with the 

ordinary esre and the prudence of a diligent businen naan. Be moat make the fond 
produetive and in order to do tfaia be moat Invent the money in tome form of 
eeonrity. If he faile to do eo he will be liable for the ooneeqneot loee, Reas v. A. 
Stock, 6i AW 606-(l932) A.I.J. 863- A.I.K. 1982 All. 884-187 1.0.901. 


Dleebargo ef Executor The Court baa power to dieoharge an exeeoter on 
hit own application. Be Amtrchand * 29 Bom.. 168. 


231. [Pro. S. 18 & Sue. S. 195] If m eieoutor renounces, or 
fails to acoept an executorship within the time 
wtornHoeaMTorMbi limited for the acceptance or refusal thereof, the 
to accept within time may be proved and letters of administration, 
limited ' with a copy of the will annexed, may be granted to 

the person who would be entitled to administration in case of 
intestacy. 

Failure to accept Executorship within tha time limit:— If an exeoutor re* 
nonnoea or falls to aooept an exeoutorabip within the time fixed by tha Court lor 
his eleotion, administration will ba gi anted to tha person wbo is entitled to it upon 
intestacy. The time ia fixed by the notice of oitation, Mottbat v. Karsandat, 19 Bom. 
128. Of. Be Mordaunl, LB. 1 P. & D. 69*. Failure to accept after notioe will 
entitle the Court to grant administration to other peraone, Ibid Vibere Iba 
exeoutor after oitation intimated to the Judge that in bis opinion, probate waa 
not necessary and that be had already applied for Succession certificate, it wee 
held that applioation for eueueeaion certificate wae not equivalent to aooeptanee 
of exeoutorabip and administration could be granted at on inteetaey, Motibat v. 
Karsandas, supra Ac to the effect of aoceptanoe of office, eee Stiles v. Guy, 4 V. 
A 0. Ex. 671 ; Be Marsden, 26 Ch. D. 288. An exeoutor called opon by citation 
to aooept or renounce it eompellable if be accepts to take out probate within 
s limited time, otherwise Letters of Administration will ba granted to any 
.competent applicant, Kavasji v. Bai Dinbai, 40 Bom . 666 : 18 'Bom. I.B. 766 : 88 
I.Q. 878. Aa regards the rights oi parties to administration as in oats of 
inteataoy, vide aaos. 218 and 219, supra. 

212. [Pro. S. 19 & Sue. S. 196] Wbsn- 

Grant of administration 
to universal or residuary 
legatees. 

(a) the deceased has made a will, but has not appointed 
au executor! or 
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(b) the decea&ed has appointed an executor who is legally 
iuoapable or refuses to act, or who has died before the 
testator or before he has proved the will, or 

(c) .the executor dies after having proved the will, but before 

he has administered all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove tbe 
will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so muob thereof as may 
be unadministered. 


Grant of Alain' itrAtlon to Unlraraal or Baaidnary Legatee Tbit aaotioo 
deala with the question of grant of letters of administration with the will 
annexed to the universal or residuary legatee, aud lays down the oonditioua 
tinder which euob a grant oan be made. They ere at follows : (a) when no 
executor is appointed, (b) when tbe appointed exeoutcr ie legally incapable or 
refntea to sot or diet before tbe testator or before proving tbe will, (o) when 

Universal legatee he dies after tbe probate but before administering tbe eatate. 

A universal legatee is a person to whom tbe entire estate ie 
bequeathed [see Ramrani v. Indiam, 1943 O.W.N. 462" A. I. B. 1942 Oudb, 610" 
_ _ , 206 I.G 361] and a reeiduary legatee ie one to whom the 

UfllidllftFT lidK&tfll 

residue of tbe estate is bequeathed. Vide eec. 102, wpm, 
and notes at pp. 202*203, ante ; read also Chhali Bai v. Chunma Bai, A, I B* 1986 
Nag 299 (cited there) ; read also Sarat Chandra v. Panchanan , A.I.B. 1963 Cal. 471. 
Neither of them is entitled to probate but only to letters of administration 
with the will annexed, Pundit Prayrcg Raj v. Goukaran I enhad, 6 C.W.N 787 ; 
fie Soshee Bhuson, 19CaL,682. As to tbe establishment of the legatee's right by 
means of letters of administration, see see. 218, s«|?ra Vide also Gcrdhandas v. 
Bai flam Coomar, 26 Bom., 267. For the purposes of this section it will be within 
the competence of a Probate Court to oonstiue tbe will and to decide whether 


an universal or a residuary legatee is really so, as to be entitled to tbe letters 
hereunder. Rhupati Charan v, Chandi Char an , 39 O.W.N, 390-A.I.B. 1986 Cal. 
161-166 I 0. 241. Thus, where on a construction of the will the Court bolds 
that a prior legatee takes an absolute interest, the gift over will nut take effect and 
“the donee of such subsequent gift will cot have an; lecus standi to apply for 
t He letters hereunder, Ibid . If the universal legatee is appointed an executor by 
implication under sec. 222, supra , he oan obtain a probate. In Re Radhtka 
Mohun Set, 7 B.L B. 663, no executor being appointed by tbe will, the executrix 
was regarded as appointed by implication, aud tbe probate was granted to her. But 
this oaee was not followed in Soshee Bhusan's case, 19 Oal , 682, supra , in which the 
universal legatee was held entitled only to administration and not to probate, 
8 do also Rajaninath v. Ramanath. 8 O.W.N. 488 ; Ananda Vinayak v. Administrator • 
General, 20 Bom , 460 ; Arunmoyi v. Mohendra Wadadar, 20 Cal., 888 ; Chandra 
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Kishm t. ZVaioima Kumar i, 88 Cal. 827 p 10 O.W.N* 864 ; BeKnott, (1980) 8 
E. 897, Before Letters can be granted with the will annexed, there must be etrldt 
proof of the execution of -the will, Kuppammal v. Arrmani Animal, 22 Med. ,846 ; 
Ameer Ohand v . Mchanund Bibit 6 C.L.J, 463, It should be noticed that all the 
eub'Olaueee in tbe eeotion point to the absents of an exeoutor. A legatee cannot be 
allowed to administer tbe estate if there be a legally capable executor willing to act, 
Kariman v. Masila t 29 P.W.R. I9l2 : 24 P L.H. 1912: 18 I.O. 171* For this 
reason, a legatee Is not allowed to raise the question of tbe executor s fitness; so 
long as tbe exeoutor is not legally incapable. Vide Ibid. A legatee has however a 
right to be made a party to a probate proceeding in order to be able to protect hie 
own right in the estate, Ibid The word ‘‘wiir* in tbe seciion does not mean the 
original document but has been obviously used to mean tbe disposition, Sotai 
Chandra v. Golap Simian . 18 O W N. 627: 21 I.C. 121- approved in ProfuUa 
Naray m v. Purnendu Narayan, 2 D.E. 99. The words “estate of tbe deceased 
make it clear that no grant hereunder ie possible in respect of an endowed property 
for a religous purpose, Narain Singh ?. Keshar Singh, 1941 A.M L J. 42 ; read tbe 
notes at p. 86, ante 


Tbe words M so muoh thereof as may be unadministered* 1 in tbe final part of 

the section apply only to Clause (o) of tbe ssotion and not to the preceding 

clauses (a) and (b) ; and ^administration" in this ssotion means administration 

under the authority of the Court, Khulchand v . Motdbai t SO B.L R. 201 ** A.I R* 

1936 Sind.. 160 “166 I.O. 202. An administration for grant 

Administration of the j e ^ erB 0 f administration under this section Bbould te 
whole estate ana Court < . 

lee paid accordingly. of tbe whjle estate. A petitioner hereunder has no ngux 

to apply for tbe administration cf a part only, or just 

so much of tbe property as suits his purpose. A grant under this section is not of 

tbe type of limited grants contemplated by Chapter II of Part X of tbe Act 

including seo. 268 (Grant de bonis non) but is like grants under all other relevant 

sections of tbe Act and is consequently governed by seo. 19-1 and other cognate 

provisions of tbe Oouit-Fees Act with tbe result that tbe application must be in 

respeot of the whole estate and Court- fee must be paid on all the properties of the 

deceased, Hid. 

As to who will not be regarded as a universal legatee, reed Swat Chandra 
Panchanan, A. I li. 1963 Cal. 471. An assignee from an executor who has not 
obtained probate, will not come within the soope of tbe expression or the section, 
see Laxmibai v. Viswamtk, 1968 M.P L J. (notes), 71. 

Rsascn of Preference of Residuary Legatee : — In tbe matter of administration, 
the residuary legatee ie given a preference over the other legatees and the next-of- 
kin# for this simple reason that being entitled to the surplus after satisfaction of 
eyery other claim, he ie most vitally interested in the strict end jealous admit).)** 
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trafcion of the e^abe. Of. B^ington v Holland, 2 Lee, 256. Besides hi •««»• to 
bo the testator's “otioice" and therefore the next person to the executor, Ibis iff 
the other reaeon for his preference, Atkinson v , Lady Anne , 2 PhilL 817, CL 
Hutchinson v* Lmbsrt, 3 Add., 27 ; Sawbridge v. Bill, 2 P. & 1). 219. 

Representative of Universal Legatee— Locus standi of— to apply for letters 
of administration .'—None of the provisions of this Act provide for the represents* 
tive of a uni vet sal legatee being admitted to prove the will and apply for the grant 
of letters of administration with the will annexed, Sulcchana Levi v. Mt Fmanyjaya t 
A.l.R. 1948 Pat. 419. Comp. 1968 M P.L J. (notes) 71-oited.above. 

Clangs b) : "Legally incapable" The expression referB to oases of minority, 
lunacy, absence and the like, It does not refer to a disqualified propiistor, who 
is not therefore deprived by this section of his right to obtain a grant, if not a 
minor or a lunatic, Bhagawati Koer v. Bahama Lam, 1920 Pat* 187; 5 Pat. LJ. 
347 : 1 Pat. Ll. 304 : 67 l.C. 680. 

Executor dying before proving the will : — Tn such a case, the probate pro- 
seeding does not abate, but may be continued (as an amended proceeding for 
letters of administration) on the substitution of the residuary legatee in the place 
of the executor, see Jadego v. Jadeogo, A.I.R. 1968 Guj. 82 — following 68 ALLJ. 
899 - A. I R 1983 Mad. 114. Cf. A.I.R. 1921 P.C. 123 ; I.L.B. 36 Cal. 799 ; A.I R. 
1934 All 1063. 

‘'Unadministered*' : Cf. aec. 268 and notes on grants de bonis non . “Unad- 
ministered" here means unadministered by the exeoutor under the authority of 
Court, Khubchand v. Motilbai , 80 8 L R. 201- A.I.R. 1936 Sind. 160-166 I.O. 202, 
cited above. Gomp A I.R. 1946 Lah. 277 - 226 I.O 120. 

©rant to Mohant’s successor in case of bequest to religious institution : — 
Where a will is in favour of a religious institution and the property is to be managed 
by the Mobant in charge, on the death of suoh Mohant, his successor is entitled to 
olaim letters of administration with respeot to the will, Lachbiuan Das v. Ham 
Chan dir , A.I.R, 1933 Lab. 266 « 146 I.O. 647. 

133. [Pro. 8. 20 & Sue. 8. 197] When a residuary legatee 
... who has a beneficial interest survives the testator, 
rf lgh t^rwntativfl afcI °of but. dies before the estate has been fully adminiB- 
doceasod residuary tered, h is representative bos the same right to 
legateo ’ administration with the will annexed as such 

residuary legatee, , 

Administration to Residuary Legatee’s Representative — As to the light of 
the residuary legatee himself to admioistiation, provieicn bet been made in see, 283, 
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, supra This section provides that if such legatee diet oftet the testator but before 

the estate it rally administered hi* representative will be entitled to administration 
cum testammto annexe (with the will annexed), hied v, Stanhy , Dyer, 879, lee 
Williame On Executant 11th Ed, 175, 220. The word, “repreeentatiW in this 
eeotion and in the next one should not at least in the eaee of a Hindu be 
restricted to a “legal representative’’ but include hie heir, so that on the death 
of the residuary legatee, without fully administering the estate, hia heirs will be 
entitled to obtain a grant of administration with a copy of the will annexed, 
Mauji Je?ha Lakkani, In re, 34 Bom, L.R, 606 -A LB. 1932 Bom, 270 -l 38 I.C* 
812. A sole legatee may be regarded as a residuary legatee and bia heirs may avail 
themselves of the benefit of this section, Eariiada Saha V. Govinda Chandm, 51 
O W N. 917. To make this seotioo applicable (i) the residuary legatee must 
survive the t^tator t i.e, acquires vested interest: (ii) be must die before full 
administration, so that, if be renounces or the estate is fully, administered, the 
section wi 1 not apply : Williams On Executors. 11th Ed, pp. 175, 900, et seq. t (3) 
be must have full interest, and not be a mere life tenant, Weldrill v. Wright % 
2 Phill , 243. 

Bight ef the Representative of an ordinary Legatee The right of the legatee 
to obtain a grant of letters of administration is a personal right and if hi dies during 
the pendenoy of the application, this right does not devolve on his heir, Earibhutan 
v. Manmatha t 45 Gal., 802 ; 61 1.O. 76, According to the Bombay Court, tbe only 
heir of a residuary legatee, who died after obtaining probate but without having 
fully administered tbe estate of the testator is entitled to obtain a grant of 
administration with a oopy of tbe will annexed, Be Mauji Jetha Lnhhani, 34 Bom. 
L.R. 608-A.I.R. 1932 Bom 270-138 I.C. 712 ; read also the notes under the last 
heading. The Patna Court has permitted the heir of tbe legatee, upon tbe latter’s 
death, to continue tbe proceedings at tbe appellate stage, Phekri v. Manki , 9 Pat. 
698 - A. I.U. 1980 Pat. 618-128 l.O. 128. Tbe reason for this view is that tbe 
scheme of tbe Act as indicated by this section itself, Is to make a distinction 
between tbe right to obtain a probate and tbe right to apply for lettere of sdminit* 
tration. The right to obtain a probate is a personal right oonfined to the executor 
and is inoapabie of devolving upon his heir, but tbe Position is not exactly the same 
in the other case, Ibid . 

Bight of representative of Universal Legatee .-—Read the notes under a 
cognate heading at p. 444, aHte. Consult Be Mahabir Singh, A.l.B. 1963 Punj. 66 ; 
also A LB. 1927 Lab. 414 ; A. LB. 1926 Lsh 516. 

Fnlly administered The section applies only if tbe estate is not fully 
administered. Bo where there is no estate to be administered and no suggeatfon 
that any creditors bare to be paid or any debts to bo realised end wheie the 
application is an obvious device to obtain a decision from the Probate Court on the 
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(dm^ of ^itle, op letterg.sbould bo granted. Prosoma v- Bam Chandra, 17G.L.J, , 
$6: 17 1,0.165. Read also Bale J, ’a Judgment in Be Nursing Chnnder Bysack, 3 
C.W.N.636 — approved of in Lakhmi Narain v. Nandarani, 9 O.L.J, 116 (118) and 
in Lalit Chandra v Baikmta Nath, 14 O.W.N. 46,8 (466). Of. alto 28 G.LJ. 271; 
31^1,89(98); 6 O.W N. 346. 


234. [Pro. S. 21 & Sue. 8. 198] When there i9 no executor and 
no residuary legatee or representative of a 
Sweno«“iaC a nor residuary legatee, or he declines or is incapable 
residuary ioj{.uo« not to act, or cannot be found, the person or peisons 
ieg»tM. Dl!atl,,<> ° f such who would be entitled to the administration of 
the estate of the deceased if he had died intestate, 
or any other legatee having a beneficial interest, or a creditor, may 
be admitted to prove the will, and letters of administration may he 
granted to him or them accordingly. 


Scope of the Section: — The seotion deals with oaees where no exoeutor has 
been appointed or if an executor has been appointed he declines to aot. lbe ecotion 
has no application when the executor appointed by the will ie a minor. lbe 
appropriate procedure in sueh a ease ie that prescribed by sec, %ii,post, Vtramma v. 
Sethamma, 64 Mad. 266 — 60 M.LJ. 264 — 1981 M.W.N. 213 — A.I.R. 1981 Mad, 
843-132 1.0.127. 

Administration where no Executor, no Residuary Legatee, nor his representa. 
tlves : — Where all these persons are wanting or decline or are incapable to act 
then letters of administration cum testamento annew may be g' anted to (l) peisons 
entitled to administration upon intestacy, i.c, the next of bin. Of. sees. 21 8 and 
219, eee Be Homan, 9 P.D. 6i ; Be Payne, 116 L.T- 936, or (2) an ordinary legatee 
with a beneficial interest, or (8) oreditor. Comp. AIR. 1966 T. 0. 177. The 
above epeoifie&tion ie in order of priority. Vide Williams On Executors, lltb Ed. 
pp. 329, 379. 381. The term "Residuary legatee’' in the eectioD does not include 
the universal legatee, Kamla Prosad v. Murii Manchar, A. I. It. 1926 Pet. 866 — 94 
J.O. 760 In grautiug administration the Court follows the ’ benefioial interest*’, 
Be Gill 1 1. Hagg. 341. In oases of competition between two next of kin or two 
legatees, the Court will prefer the man with greater business capacity, Williams V. 
Wilkins, 2 Phiil, 100. For the purposes of this seotion peisons who ere the sole 
benefioiaries under a will at the date of the application for Letters of Adminiatra.- 
lion may be regarded as residuary legatees, although not turned as such, Cargo* 
padaBera v. Atul Chandra. 41 O.W.N. 1204-A.l.U. 1937 Cal. 696. It a perse* 
deolinea to accept Letters of Administration and thereafter permission i* given to 
another person te prove the will, the former can no more turn round and offer 
to aepept the grant, Bam Bant v Indrani, 1942 O.W N. 462 - A J,R. 1042 Cudb* 
610-206 1.0.861, J 
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Administrator-General's Bight :—Tb e Adminisfcr a tor* General of the* fHnb 
danoy that) be deemed by all Courts Id the Presidency to have a right to letter! el 
administration other than letters pendente lit $ in preferenee to that of (1) creditor ; 
or (3) a legatee other than an universal legatee ; or (8) a friend of the deoeased, 
Vide eec. 8 of the Administrator ‘General's Act (III of 1918), In a High Court the 
Admlniatrator-Generai has preferenee under see. 7 of the above Aet over every 
body, exoept the next of bin. Where the widow or the universal legatee takes no 
steps to take out letters, the Administrator. General has the right to step in, 
Ran Kali v. Administrator- General, I.L.R. (1948) All. 740-1948 A.L.J. 448-A.I.B* 
1943 All. 856-209 I.C. 446. Vide also sees. 10 14 of the said Act. 

No Grant to an Attorney The Court oannot grant administration loan 
Attorney who is only authorised to produce to the Court the confirmation of the 
trust, disposition and settlement for the purpose of having it re-aealed at Calcutta 
or to demand, recover or collect all sums of money etc. due to the deoeased‘s estate, 
Re William Rennie, 40 Cal . 74 : 18 I.C, 907. 

Grant to Shebait or Parohit ; — Where a Hindu testator directed by his will 
the payment of a legacy of Rs. 60 to the priest ipurohit) of an idol and the residue 
was bequeathed to the idol itself, the person to apply for letters of administration 
U the Shebait and not the priest ; The Shebait appoints the purohit and that does 
not transfer the management of the estate from the Shebait to the purohifi 
Ka'ikrishna v. Makhan, 60 Cal. 233 : 86 C L J. 441 (448) : 27 C.W.N. 411 : (1928/ 
Cal , 160 : 72 I 0. 686. 

Creditor .For the creditor's position, vide notes under secs. 218 snd 219, 
supra. See also Ooombs v. Coombs, (1867) L.K. 1 P. A D. 288 ; Ahhoy Kumari v. 
Prosonno, 80 I.C. 538 (Oal) ; Re Bake, 89 LJ. 118. Grant of administration to a 
creditor docs not operate as an extinguishment of his debt, unless the administrator 
haa in his bauds legal assets presently available, Buiainara v, Bal amannessa Begum, 
88 Oal. 842: 18 O.L.J. 8 : 8 LC. 887. Letters of administration may be granted 
to a oreditor although the liabilities of the deceased appear to be in excess of the 
assets. Application in the Insolvency Court is not the creditor's only remedy, Re 
Makhanlal OhatUrjee, 16 OW.N. 860. For other cases relating to grant to a 
creditor, see Lord Carpenter v. Shet/ord , 2 Lee 608 ; Kearney v. Whittakir, 2 Lee 
325. Before granting administration to a oreditor oitation should be issued to the 
next‘Of-kin, Be Beeraj Faihay Chand , 10 O.W.N. lviiL Of. Be Sumboo Chunder 
Hitter, 1. Taylor A Bell. 89. 

Court's Discretion Vide notes at P. 421, onto* Also Be Duncan, 1 BLR. 
8 (0.0 J.) ; Buddhu v. Bam Samp, 96 P.L.B, I9l7. The Court has always s diBore* 
tion in the matter of granting administration, and is not necessarily bound to grsni 
it to the person with ttia best right, Be Neehtrrlien , 1 B L B- 19 (0.0 ,J.) 

Formal Proof of will necessary r — Will bae to be formally proved irreepf etive 
of the question whether its execution is admitted by the other side or whether H 
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to regiatarad or sot, No Court will Ulus a grunt on the batii of a wit) not for. 
mally proved, Tuban ». Payee Lai, 86 P.L.K. 880-164 1.0. 778. Bead the note* 
uudor the beading. “Proof of will” under eec. 288, yod. 

235 . [Pro. 8, 22 & Sue. S. 199} Letters of administration 

Citation before grant ^e annexed shall not be granted to any 
of v administration to legatee other than as universal or a residuary 

TM»«r*or°resldu*rjr! un ** le 8 atee > until a citation has been issued and 
published in the manner hereinafter mentioned, 
calling on the next-of-kin to accept or refuse letters of adminis* 
tration. 


Citation before grating Administration to Ordinary Legate®:— The section 
lay® down that before granting administration to an ordinary legatee (* e other 
than an universal or a residuary legatee) oitation should he issued to the next-of- 

Objeot of Citation k in. ^ nder the Preceding eeotion we have seen that the 
next-of-kin, has priority over the ordinary legatee, and the 
object of the oitation is to ascertain whether the pereon primarily entitled 
to administration will aooeyt it or not. The issue of notiees to the next-of-kin 
so show oause why letter® of administration should not be granted to sn 
applicant Is a sufficient oomplianoe with the requirements of this section. If the 
nest of kin denies the validity of the will , it amounts to refusal of the letters of 
administration. Bcmrani v. Indrani, 1942 O.W.N. 452 -A. I R. 1942 Oudb, 61Q- 
206 I.Q. 361. According to the Patna Court, this section doea not relieve an 
universal or a residuary legatee from an obligation to issue oitation on the next-of- 
kin for the purpose of giving him an opportunity of protecting hie interest in the 
reversion, Priyanath Bhattacharji v. Sailabala Devi , A.1R. 1929 Pat. 886-122 
1.0*597. As to what ie oitation, vide at pp. 487-88, ante. It is general when the 
invitation ie to all the interested persons at large ; it is special when addressed 
to some pdYUcular individuals. As to the next-of-kin vide sections 218, 219 and 
notes at p. 42. ante ; also Bam Bant v, Indrani , 1942 O.W.N. 462-A.IR. 1942 
Oudh, 5l0 -205 I.O. 36i. A debtor of the deceased sot related to him ie not 
entitled to any oitation hereunder or to file any objection to the making of any 
grant, Balwantrao v. Mst, Anandi, 1958 Nag. LJ. (ootee), 104. 


236 . [Pro. 8. 13 &. Sue. 8. 189] Letters of administration 
cannot be granted to any person who is a minor or 
tion Wh may ^"not '* be ,B UDROund mind,* nor to any association of 
granted. individuals rnless it is a company which satisfies 

the conditions prescribed by rules to be made by the 
State Government in this behalf . t 


* Tbe aamo omikaioo *a to aao. 228, see Aat XVIII of 1927. 

t The words in iuiioi bar* be»n added by Act XVII of 1981, whiab lain foroa 
from th* lit Ootober, 1981, < 
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Tli* Section The prinoiple of (hie section U exactly the same as that of *•*• 
833, ante ; and the oaeea nnder that section may be referred to for elucidation of thit 
eeotion. Vide notes on clause 223 of the Original Bill. In England before tbe 
Married Women's Property Act, 18d2, if an administratrix were a married woman, 
her husband had to join in tbe administration bond. Ibis practice has since been 
abandoned in England and the present section has been amended by dropping the 
following words, "nor unless tbe deceased was a Hindu, Muhamroedan, buddbiat, 
Sikh or Jain or an exempted person, to a married woman without the previous coir* 
sent of her husband" in order to bring it into conformty with tbe Engligb law. Fide 
notes at p. 426. ante, under tbe heading ‘Married Women”. 1 be amendment of 
1931 is intended to authorise grant of letters of administration to certain ctmpsnief. 
For the position of an association of individuals, registered and not corporeted, 
read Mahasaya Krishna v. Maya Devi, 49 P.L.R. 228 — A. I. R. 1948 Lah. 64. 

Administration to a Minor &c. : — Letters of administration cannot be 
granted to any person who is a minor or is of unsound mind Ma Isyi Ma v, Aung 
Myat , 9 L.B.R. 186 : 12 Bur. L.T. 27 : 60 1,0. 324 ; Ella LaveUtte v. E. A. Talunu 
A. I R. 1926 Pat. 823 : 6 P.L-T. 684 : 86 I.O. 92. A grant of administration to a 
minor is a nullity. An administrator of the estate of a deceased is in no sense the 
guardian of his minor heirs. If he sells their property as guardian, the sale is void 
and cannot be ratiGed by the minors, Ibid, Of. sece. 29 and 80 of the Guardian* 
and Wards Act. This section prohibits the grant even under tbe guaidiansbip of 
the minor’s father, Jai Lai Singh v. Han Singh , 1908 A.W.N, 267. A minor legatee 
cannot be granted Letters of Administration, and where there are other legatees 
also, the mother of the minor cannot be granted the letters on Dehalf of the minor 
legatee, Ma Saw v. Ma Thit, 6 Bur. L.T. 236 : 6 L.B.R, 118-18 1.0. 187. Minority 
is to be determined with reference to tbie Act, Sew Narain Mahata, 21 Cal. 911. For 
other mfttters, vide notes under sec. 228, ante. 


Court of Wards: — For grant of litters of administration to the Court of 
Wards, vide under that heading at p. 422, supra. 

Corporation and Registered floolety Grant of letters of administration to 
them hereunder is possible ; see Benaras Hindu University v. Gann Dntt, 1949 A.L J. 
623-A.I.R. 1960 All. 196 — ref. to 84 1. 0. 667 ; 66 1.0.836; a lao Qanga So, hat 
v. Bharat Bha*, I960 A.L J 363 - A.I.R. i960 All. 480. 


67 
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CHAPTEB IX. 

Of Limited Grants. 

Grants limited in duration . 

237. [Pro. S. 24 & Sue. S. 208 ] When a will has been lost or 
mislaid since the testator’s death, or has been des- 
draitof lost wm Py ° r tooybd by wrong or accident and not by any act of 
the testator, and a copy or the draft of the will has 
been preserved, probate may be granted of suoh copy or draft, 
limited until the original or a properly authenticated copy of it is 
produced. 

Lost Will : — When the contents of the lost will are satisfactorily proved by a 
copy or draft thereof there is no bar to graut of administration wiLh will 
annexed, Sugdcn v . Lord St. Leonards, (1876) L B. 3 P.D. 154 ; Issur Chandra v. 
Dayamoyec Dehia, 8 CaJ M 864: Suhmari Gupta v . Bharat Mandal, 20 C.L.J. 148 : 
26 1.0. 980. [f a will be traoeable to the possession of the testator, and he not 
forthcoming after his death, there would be a presumption of destruction of the 
will, Satya Charan Pal v. As a tosh Pal. A I.B. 1963 Cal. 667. When the existence 
of a will is proved but the same is not forthcoming the presumption, though of 
revocation, can be rebutted by convincing evidence, AhV'ar Hossein v. Secretary of 
State, 91 Oal, 885 : 8 C.W.N. 821. When the testato; did not appoint an exeoutor 
and the residuary legatee applied for letters of administration with the will annexed 
12 years after the death of the testator and the objector did not plead revocation 
but sst up non-exeoution of the will ; held, that the execution of the will in the 
manner required by law having been proved it lay upon the objector to plead and 
prove ’•evooation and no such plea haviDgbeen token it could not be held that the 
will was revoked, Sarat Chavdra Basok v. Golap Smdari Dasya, 18 0 W.N. 627, 
For the probate of the draft of a will, see Efari Dasya v. I'odei Dasya. 65 Oal. 482 : 
A I B. 1928 Cal. 807 “110 I.O. 289, which says that a probate of the draft is 
possible only when the will itsalf has been lost or mislaid. A Court cen order 
probate of the draft of a will in oa*e where the will itself is not proved, only if it 
is proved that the draft was prepared under instruction from the testator, Datar v. 
Mahajan, A I.R. 1928 Nag. 114 “106 I.C. 68L 

Application of the Section : — 1 be section applies, (1) if the will is lost; or 
(3) if it is mislaid since the testator’s death. | The words “since the testator’s 
death'* qualify only the word “mislaid" and not the word “lost," Sarat Chandra 
v. Golap Snndari, supra— approved in 2 I), R, 99— cited at p. 448, ante] : or (3) if it 
has been destroyed by wrong or accident and not ly an act of the testator 
(destruction by the testator being tantamount to revocation, sec. 70, mpra and 
notes at p, 184, ante) ; and (4) if a copy or draft of tbe will Las been preserved, Cf. 
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Piekinglon*. Gray, (1899) 4.0. 481 ; Be Craudcn, (1901) 64L.T. 880, lor the 
requirements of thi» section, read generally, Saiga tharan v! Asutosh, A.I.R. 1968 
0*1. 667. Although the section speaks o! only frotafe, it applies to administration 
cum te'tamento annmo as well, vide, see. 840, post . The grant under this section is 
limited in duration and lasts till the appearanee of the virginal will or its autlen* 
Moated oopy , For the procedure to be adopted or for the prerequisites of this 
•action, vide Iswar Chandrae case, supra. Citation is necessary on persons 
interested in case of intestacy, Be Apted, 18&9 P, 272 : 68 L.J.P., 128 ; Be Brassing, 
ton, 1903 P. 1. 


Limited Grant:— The grant under this section is limited in duration, that is* 
limited until the original or a properly authenticated copy of it is produced. Cf. 
Anwar Qossetn v. Secretary of State , 31 Cal , 886 : 8 C.W.N. 821, and the casts cited 
therein. The limited grant is always revocable, Cf. Bn Nolo Loorga, 7 C L.B, 887* 
As to whether a grant can he made in respect of a part of an estate, read (1966) 1 
M L.J. 642- A.I.R. 1966 Mad, 411. 


Authenticated copy :—Vidc notes at p. 436, and under 
fioption" at p. 436, ante. 


IUU UIBUlUfj 




238. [Pro. S. 25 & Sue. 8. 209] When a will has been lost or 
u , . . . , . destroyed and no copy has been made nor the di aft 

lost or destroyed wm. preserved , probate may be gra nted of its contents 
if they can be established by evidence. 


Scops of the Saction : — This taction, just like the preceding one, lays down 
the rule of proof for oases where the original will is lest. Stthrthari Gupta v, 
Bharat Mandal. 20 C.L J. 148 : 26 l.C 980. But it differs from the other one in 
the faot that it does not contemplate the preservation of a oopy or diaft of the lest 
will; therefore, under this section, probate can be granted only of the content* and 
not of the enpy or draft of the will as under sec. 237. The section also dots not 
mention the case of the will being mislaid. Destruction under the seotion should 
also not be by the testator with a view to revocation, A probate granted beieucdt r 
Is general in its powere, and necessarily must be limited in duration, though the 
•action Itself does not explicitly say so, as is done in most of the sections of this 
Chapter. Attention is drawn to the headings ’'of limited Grants*' and ‘Grants 
limited in duration.*' For the procedure to be Bdopted in making a grant of the 

Probate of portion Contents , vide Isstir Chandra v Doyamoyi Delia, 8 Cal, 664, 

sited under the seo. 237, Probate may be granted of a por- 
tion of a will after striking out or omitting suoh portion of it as aie proved to have 
been inserted in it without the testator e knowledge, Gtrish Chandni ?. Rashawj* 
1 0*L J. 109— referring to and following Rhodes v Rhodes, (1862) 7 App. Cee. 192 ; 
Alien ?, McPherson , (1847) 1 B L.C. 191 ; Morrell v, Morrell, (1862) 7 P D. 68. 
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To make tb# grant .of probate in respect of a lost will yoseible it U neemaiy 
that it® contents have been established by evidence, Eecar Bath v. Sajkutnar Das* 
69a&.J. 394-A IR. 1939 Cal. 674-186 1.0,17. Where only a portion of a will 
is found it is no bar to giant of probate of the will to that extent only. The 
existence of the mei e portion is not to be construed as showing that the will 
in question was destroyed by the testator unlesss there is evidence conclusive 
to that effeot, Keder Nath v. Sorojini, 3 O.W.N. 617. The practice of the English 
Courts has been followed iu the above decisicn and the principles laid dcwn in 
Sttgden v St Leonard*, 1 1(. 1 P.D 164 and Woodward v Goulsttne , LR. 11 App. 
Cas. 469 have been acted upon. The same procedure may be adopted in tbe matter 
of proving the contents of a lost codicil as in (hat of a will. Tbe general trei d of 
all decisions is that eveiy case is to be decided in tbe light of tbe evidence adduced ; 
thus, when a probate is asked for of a will, which it appears was destroyed in tbe 
lifetime of the testator it is to be proved that the destruction was through 
mistake or without the knowledge of the tsstator and again when revocation is to 
he proved the faots must show that at the time of tbe alleged distinction 
the possession of the documents was with the testator. Ihe section is an 
enabling one and there is nothing iu it to prevent the Court from following the 
rulings of the English Couits on the subject, Kedarnalh v. Scwjtni, tvjui. 

Presumption of Revocation from less of Will ; — ]f a will is shown to have 
been in the custody of tbe testator and is found missing at tbe time of bis death, a 
presumption will ariBe (though not always) tha« he himself destroy ed it with a 
view to revocation, vide S ar at Chandra v Gclap Sundart, 18 C.W.N. 027 ; Svyden 
v, Lad St Leonards , supra ; Anwar Hotsetn v. Secretory of State, 31 Cal.. BBS ; 
Shib Sabtn v. Collector of Meerut, 29 All,, 82, aud the cases cited at p, 136, under 
the heading "Loss of will. " aud at p 134. This presumption iB veiy weak in India 
and is rebuttable by showing that the aob of destruoticn is not atti ilutaH* to the 
testator but to some easuhlity, Allan v Mormon (lhOO) A.C. f04, and prolate of 
such lost will oan be granted under this seotion m the last one according to chcim- 
stances. Cf Eedarnnth’s case, %upra, (N, 11 — As to when the piesumption will not 
arise, see Chidamharnn v, Swamtna ham , 18 M L.3 186]. 

Established by Evidence : — itafore a grant can be made under this section, 
tbe oontents must be established hy evidence. SuytUn v Lord St. Loohards , Biptn. 
iSUoh evidonoe must necessarily be secondary Evidence within the meaning of sec. 
GO of tbe Indian Evidence Act f ride Cl. (o) of that section]. Cf IFcorffeard v, 
Gouhtcne, 11 A C. 469 ; Thornton v Thornton, (1899) 3 C.W.N. clxix ; Eyn v Eyre, 
1903 P.181; Clark v, Turner , 9 C.W.N. oxeix ; vide also the cases cited at 
pp. 1224-26 of Madhuri Ghose's Evidence Act; even parol evidence may be used 
for the purpose. Cf. Be Borin, L 11. 1 P. & D 269 ; Whan am v Tf hofam, 8 Bw. 
A Tr. 301 ; Poimon v. Vilia'ton, 3 Sw, Tr 449 ; Burls v. Burls , L H. 1 P. A D> 472 ; 
Woodwards’* case, sttpta. 
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239 , [Pro. 26 & Sac. S. 2103 When the will is in tbe posses* 
ot oo whore B ‘ on ft ?6r8on residing oat of tbe State in 

ordinal «isto. PJ " *'* which application for piobate is made, wbo has 
refused or neglected to deliver it up, but a copy 
has been transmitted to the executor, and it is neeessniy for the in- 
terests of tbe estate that probate should be granted without waiting 
for the arrival of the original, probate may be granted of the copy so 
transmitted, limited until the will or an authenticated cofy of it is 
produced. 

Probate where Original exists but not available Where an original will 
exists, hut not within the easy oontrol of the intending giantee and a speedy grant 
is desire ble, probate can be granted of a copy of euoh will for a hmitwl duration, 
that is. until the will or an authenticated copy of it is produced. 7 he law is 
always anxious to see that a deceased testator’s estate is repiesented as esil\ os 
possible, An application under this seotron is to be suppoited by an affidavit 
stating that ( l) the original will is in the conti ol of a person residing outside the 
State, (‘3) such person has refused or neglected to deliver it up, (3) the ciioume- 
tanoes or the manner in which a copy of it has been transmitted, (4) tbe 
oiromstftuoefl showing tbe inconvenience that would result in case tb« giant be 
delayed, and that (6) no better or other authentic copy of the will exists in the 
State Puma facie proof of the execution of the will it sufficient to warisnt a 
grant of probate in uucontesfced cases, Be No ho Docnoa, 7 0LR. 8b7. For the 
Court's power to order production of such a will, ude sec. 267. njia, For forms 
of affidavit and procedure, see Coote s, 1 6tb lhd. p. 189. For giant of a nuncupative 
will, see ‘24 Horn., 8. 

Refuse: — To attract the operation of tbs aeotion it is quite enough if the 
person holding possession of the original will uj uses or neglects to deliver it up. 
It does not matter wheie the refusal is under colour of light and justified. 71. « 
lien of a solicitor dons not extend to an original will and he cannot lefuie to produce 
it, (homes v Georyes , 18 Vea., 294. 

State: — For definition, vule seo 2(g) and the notes at p 11, ahie, 7he 
existence of the will outside the State, if not forthcoming, is sufficient for the 
application of this section. 

240 . [Pro. R. 27 & Sue. 8 . 211] Where no will of the 

deceased ie forthcoming, but there is reason to 
wu? 'produced? ° ntl1 believe that there is a will in existence, letters of 
administration may be granted, limited until tbe 
will or an autheutiented copy of it is produced. 

Administration until Will produced This ssotion provide* tor meeting the 
temporary emergency ot the nature indicated in it A ctem illustration of tbe same 
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h noticed in Re Metcalfe, 1 Add., 348, whirs the Court was pnrmadsd to grant 
administration pending the despatch of ths last testament of the deceased, referred 
to by himself before his death, from India to England, Cf< Re Roberts, LB. 8 P. & 
D. 110; Ooote’s, 15th Ed, 187, et seq The requisites of the seotion are; (l}a 
reason to believe that a will of the deceased U in existence, (2) but it is not 
forthcoming, (3) there is no copy or draft of it and no evidence of its contents, 
Where a will, proved to have been in existence after the testator's death, 
is accidently lost, and the contents unknown , ths Court will grant administration 
limited until the original is found, Re Campbell, 2 Bagg. 666. Cf. Re Wright , 1698, 
P.21, As no copy or draft of the will is available, and as its oontenta ftie un- 
known, this seotion contemplates only an administration and no probate. 

Grants for the use and benefit of others having right . 

241. [Pro. B. 28 & Sac, S, 212] When any executor ia absent 
from the State in which application is made, 
Administration, with ftnc j t]j ere j 8 n0 © xe cutor within the State will- 

wiU amiflxed. to atfcor- . , . . „ . ... 11 

ncy of absent executor, ing to act, letters of administration with the will 
annexed, may be granted to the attorney or agent 
of the absent executor, for the UBe and benefit of his principal, 
limited until he shall obtain probate or letters of administration 
granted to himself. 

‘Seo 212 of the lot of 1866 uses fche word ‘attorney/ Fee 28 of the Act of 
1881 uses the word ’agent/ Eofch these words are used in the Consolidated Bill" — 

Notes on Clausa* of the Original Bill. 

Scope of the section Read Re Laurence Claude , (1964) 2 M.L.J. 249 — 
A I.B. 1954 Mad. 898 f Tbis section may be read along with seo. 228, ante]. 

Administration to Attorney or Agent of absent Executor This section 
provides for the tempo* ary grant of adminifitiatirn to the attorney or agent of an 
absent exeoutor for the u*e and benefit of the principal till a pucca grant is made. 
Good a of Black, 13 P. & D. 5 ; Re Burch , 2 8w. & Tr. 189 ; Sidney Thomas, In re, 
I L/R (1946) 2 Cal. 6/2 -A. I.B. 1949 Cal 660; Adwait Nath Sil , In re, 1 L.R. 
(1948) Alt. 611-1948 A.LJ. 836-8 D.L K. (All.) 24- A.l.B. 1948 All 361 (P.B.) 
read the notes at p 434, ante The word “attorney" comps from the repealed 
Succession Act of 1866 and the word “agent 1 * from the repealed Probate and 
Administration Aofc. Absence of the executor from the State f for definition, vide 
seo 2 (g)t and want of an executor, willing to act , in the Stale, are the essential pre- 
requisites of tbi6 section. The attorney or the agent is not entitled to probate 
(which oan be granted to the executor alone, sec. 222), but to letters of administra- 
tion cum teslnmento annewo. Comp Re Reginald Phslap, 1964 Ker, L.T. 988* A. 1.1b 
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1956 Tr&v.*Oo. 102. No grant under this section can be made to an agent engaged 
as solicitor to do solicitor's business, j?e William Bennie , 40 Cal., 74 : 18 I.O. 
907. It ia necessary tbat the attorney or the agent should be within the juris- 
diction of the Court, Goods of Brianl , 4 B L R,, Ap, 49. [Compare the English 
oases of Lceson , 1 Sw. & Tr. 468 ; Be Burch , 2 8w. & Tr. 189 ; Be Boherts 1 Sw. 4 
Tr. 64], When a person dies leaving properties both in India and England with a 
will appointing therein exeoutor both in England and India probate we* gi anted to 
his executor in England while his executor in India renounced, the attorney for 
the exeoutor in England, however, applied, for probate in India and the seme 
was granted, In the Goods of Leche , 15 B L.R. 8. On the application for letteis of 
administration to the estate of a deceased, who was domioi ed in Scotland and to 
whose estate one P had been appointed executor, the application being made by 
one K under a power of attorney granted by P suoh power not having been executed 
and authenticated in the manner provided by Sec. 86 of the Evidence Act. Beld, 
that the application must be refused, In the Goods of Prumose, 16 Cal, 776. The Chief 
Magistrate of the oity of Glasgow being a person lawfully authonsed to administer 
oaths a declaration as to the execution of a lower of attorney taken befoie him 
and authenticated by his oeitificate and the common seal of the city of Glasgow 
and by a notarial certificate is sufficient proof of the execution of the power, 7ft 
the Good i of Henderson, 22 Cal., 491, (16 Cal , 776 dissented from). This scotion 
will not apply if the will has been proved abroad (t.e beyond the Stale) by tbs 
absent axeoutor and then bis attoi ney is not entitled to any administiation under 
this section, Be Ashton, (1905) A.W.N, 261, Ibe law has been stated too broadly 
in his section, beoause noither the scheme of the Act nor th« principle of this 
section is to oompel a foreign exeoutor living abroad to come to Inis countiy to tak* 
out letters here personally ; suoh an exeoutor can vicariously obtain an Indian 
probate through an attorney empowered in that behalf by means of a power of 
attorney, Ee Ganlcte, Re, I L.R. (1940) Mad. 820 - (1940) 1 M.L J. 264-61 L.W, 
219 « (1940) M.W.N, 150- AI.B. 1940 Mad. 680-192 1,0 381. 

Power of Attorney For definition see sec. 2 (21) of the Ind Stamp Act. 
A general power of attorney aufchoiisirg appeal ance of the agent in Court on behalf 
of the principal is sufficient for the purposes of this section. 'Walker A LIg. 86; 
But see Be William Rennie, $V]h(i A power of attorney is veiy strictly construed as 
regards the powers confeired, Biyant v. La Banque, (1898) AO. 170; Ronl of 
Bengal 7. Fagan, 6 M.LA. 27. The power of attoiney should be filed along with 
the application for grant, vide Belchambeis Lules, 749, p. 811 (New Ed.). Ibe 
exeaution of the will must be proved. No proof is necessaiy of the execution of 
the power, as the authentication of the Notary or the Registiar (as the case may 
be) will do, Be Mylne, 33 Col , 626. Cf. Sec. 86 of the Ind. Evidence Act. and note* 
under sec, 242, infra . 


Stamp Duty : -Rii Article 48, Seh I of the Indian StRmp Act (II of 1899). 



THE INDIAN SUCCESSION ACT [tar Ml 

“Uia and Benefit’* --.These words do not exclude those who are beneficially 
interested, Ghambvn v BichmU t 2 Hare, 586. 

Orant under the Section is limited • — The grant to an attorney under this 
section is a limited one and lasts till a pncca grant is made, vide at p, 464, supia, 
It also comes to an end on the death of the executor, Webb v. Kilby, 7 De G M k 
0 376 

242 . [Pio. S. 29 & Suo. S. 213] When any peison to whom, 
Administration, with if pi QB© ii t , letsiB of administration, with the will 

ney oT^bsen/ 0 eraon ^ nnexe< ^ mj &h fc be granted, is absent fiom the 
who, if pr»uut, wjuid tte, let tei s of administration, with the will 
Iw entitled to adinuna annexed, may he granted to his attorney o? agent 
limited as mentioned ni .s ediov 241. 

N Ji—Vids "Notes on Clauses 1 ’ undei see 241, s iqia. 

Scope of the Section- — The pi inoiple of thiB seotion is very much like that 
of the preceding one * therefore, the notes under that seotion may be referred to for 
elucidation of it. !i he only point of ditieieme between these two seotions is that 
this section contemplates the absence of a possible admmistiator, whereas the last 
one that of the executor. For grant of administi ation to an attorney ohaiged with 
solicitors business, see Be Wilham Bennie , 40 ta] , 74 . lb 1 0 907. 

Administration to Attorney or Agent of an absent person entitled to 
administration Vide the notes under sec. 241, injna. On an application for grant 
of lette/s of administration with oopy of the will annexed to l he constituted 
attorney of the sole executor of the deceased, held, that beotion 86 of the Evidence 
Aot is mandntoiy In the case of a document purporting to he a power of attorney 
and to have been executed before and authenticated hy a nota*y public, the authen- 
tication of the nofcai y is to be tieated as equivalent of an afiidavit of identity of 
the executaut, aud no affidftvm of identity is necessary. 3n any paiticular ease, 
if the Oomt is not satisfied, it may undei llule 748 of the Buies and Older of the 
Jligh Court of Calcutta, require furthei evidence of the verification of the power of 
attorney. In le Mylne , S3 Cal , 626. 

243 . [Pro. S. 30 & Rue. R. 214] When ft peieon entitled to 
a imimstration toot- a< ^ lul mstiation in case of intestacy js absent from 
toru« y of absent person the State mid no person equally entitled is willing 

incweoi intestloy IS ^° r to act ’ administration may be granted to 

the attorney or agent of tie absent peison, limited 
us mentioned iv seciuv 211. 

N B* - Tide "Notes on Olauses," under seo 241, ante. 
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* Boopc of tki Ssolion : — This Motion differs from see. 343 in lbs fsol that tl 
eonlsmplsies intestacy, whsress that seetion oonlctnpUtes te&taey* Therefore, great 
under Ibis eeotiou sennet be cum testamento an&Md Tbs underlying principle dt 
both tbs ssotldns is tbe seme. 4s to the persons who ere entitled to administration 
in esse of intestacy, and as to tbe question of priority among them* tide sees. 318 
end 319. ante, Tbe seetion provides for administration to tbe attorney or agent 
of an absent person who is entitled to administration on intestacy, Tbe law on 
ibis point in India seems to be different from that in England. In India 
administration is to be granted to an agent or attorney only when no other person 
baying tbe earns status as the person giving tbe power of attorney is available* 
whereas, under the English law it is not so. Therefore, the question of notice 
upon the other persons of the same status does not arise hire, Of. Oooie, 129 ; Tr. 
and Ooote, 183. In granting letters to administer tbe estate of a deceased psrson, 
a limited grant of letters should not be awarded to tbe attorney of an abeent sbarer, 
if a sharer, who is entitled to as muoh as tbe absent sbarer is within tbe Btate 
and is willing to administer tbe estate, Es<cf Molla v. Esoof Ali, 8 Bur. L.T. 108 : 
26 1 . 0 . 743 . 


Liability of Attorney An attorney who takes out administration in tbe 
name of another is oompeileble to exhibit inventory and socount, Baifip v. Bristows, 
2Kob„ 145. 

144. [Pro. S. 31 & Sue. S. 216] When a minor ie Bole 
exeoutor or sole residuary legatee, letters of 
AdminUtMtion during administration, with the will annexed, may be 
Si n o7»6idu»ry legate, granted to the legal guardian of such minor or to 
such other person as the Court may think fit until 
the minor has attained his majority at whioh period, and not before, 
probate of tbe will shall be granted to him. 


N.B . — “In view of the wider .cop. of the Bill, the language of 81 of th. 
Aofc t>f 1881, ha. been followed, tbe worde "bad attained hit majority" bare 
bean anbatltated for tbe worde "shall have completed the age of 18 year *’ — Notes 
on Clauses of the Original Bill • Therefore, with reepeot to tbe pareone subject 
to the Indian Bnooeaaioo Aot of 1865, there baa been a slight modification of 
the law. 

, Administration to Legal Gnardian of Minor Executor or Residuary Legatee :— 
Whew tbe sola exeoutor or tbo sole realdnary Legatee is a minor, administration 
own testamento annexo may be granted to the legal guardian of the minor or to 
soma other suitable person at the diaoratiec of tbe Judge, Goods of Minis, 3 Bw. & 
Tr, 860. See alto Bhagawati e. Bahuria B. Koer, (1990) Rat. 187 : 1 Pat L. T. 
104 ; 6 Pat. L J. 347 : 67 I O. 688. Tbe grant will be limited is duration 1 siting 
68 
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tiill the Attainment of majority by the minor* when probate trill be glanted to him. 
This section will not apply unless the minor is the executor or tbs residuary 
legatee ; and therefore in that oase administration will not be granted bo hisie«al 
Ifeftabii of tbs Bui®. guardian, Ma Kejun v. Mu $kwc,* 10 Bur. D»T. 107 : 86 IX). 

r 266 Tbs rule is enacted to facilitate the representation* of 

tt^e estate in the bapde- of a minor executor or legatee* Upon appointment 
as aq administrator under this section, the guardian's liability is not qua guterdiaOj 
but as ap administrator uyder ibis Act, see tfathcrlty v. Pate, $ Atk. 608 ; Be QiriA 
Qhandra 6 G W.N, 681 Cf. Cepe v. Cope , 16 O.D , 49 : Monsdl v. Armstrong, L.R. 
14 Eq. 426 , Barada Prasad v. Gajendra , infra ; Be Thompson , (1896) 1 Ir, B,» 866 ; 
Bomcy v Edwards, 12 0 0, 390 : Madhivrao v. itamektal, 2 Bom L.R. 787. 

Xbe Courts in England seem tq exeroise their discretion widely in granting 
administiafcjon in matters contemplated by this section. Cf. IfcsJ v. Welly , 3 
Pbidim., 379 ; Ilavanl v, fjav&is, Barneid Ch Ca. 23 , John v Budlury, LJt. 1 P. 
& D. 246. When the minor is about to Attain his majority, the Couit should hold 
its bands, and make no appointment hereunder, Muhamdu v. Eaznam, 6 Cal. ,19. 
The purchase at an execution sale of a legatee’s interest by the administratrix 
durante mmoutate was held to be valid. Further it was laid down that upon the 
death or termination of authority by operation of law of an administration durante 
minontate it is the duty of the executor or other person who succeeds him in the 
administration to oali upon his predecessor or peisonal representative to lender 
account of the estate and recover damages for waste and minappi opriation and 
failure tp do so will make him liable Baroda v. Gagendia , 18 OWN 667 : 
9C*L,J,383 Where a husband applied for letters of administiatioft for the use 
and benefit of his minor wife, it was held that such application was not maintain- 
able until the applicant had been appointed guardian of his minor wife; In the 
Goods of Ntronjtm Debt, 84 Cal. 70fi Wheie the minoi's legal guardian or such 
other person as may seem to the Court fit to have Letters of Administration on 
behalf of the minor makes an application for a grant, he should aim himself with a 
gqafdiapsbip oeitiiioate to be fully qualified for the purpose Vtmmwa v Seshamma, 
64 Mad, 266-GO M.L J 264«3SLW 169«1931 M.W N. S]8-A.l fi. 1921 Mad. 
343 —132 1.0 J27 — relying on 34 Cal 706, supra. For administration bonds, and 
liability of auioties, read (1964) 2 All. E.B, 736, 

Administration and not probate: — Under this Beotion the legal puaidian of 
a minor executor is entitled only to Letters of Administration and not to a 
probate. " H$ cannot insist on getting a probate on the ground' that tbo minor on 
whose^behalf be is seeking the grant is an executor* If an application far probate 
is made in the name cf the minor executor, which is unsustainable, the application 
has to he changed into one for administration under this section by an amendment, 
which can be done even at the .appellate stage, bfag Mai v. Mahk Simk A.LB. 

i98L ub m*mwW' 
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J Minor :*-Fidr»ee. 2 (a), supra ; also the not** and the oase of Sm ftaratn 
Mahata f at p. 11, ante . 

Legal Gkurdian : — For definition of “guardian" see sco. 4 (2) of the Guardians 
and Wards Aot, (VIII of 1890) at p. 13 of author's Guardians d Wards Act. Legal 
guardian will be a guardian who is entitled to aot as such under some pi ovision 
of law, e.g. one appointed under sec. 7 of the said Act. Bo, a testaments) y 
Guardian will be a legal guardian if declared a guardian under see, 7 (S) of 
that Aet, In aeotion 861 of the Indian Penal Code, the words "Lawful 
guardian" have been interpreted to mean only the guardian of person. Ihough 
striotly speaking " legal guardian'" inoludee guardians of both person and property, 
still having regard to the provisions of seo. 246. infra, which contemplate 
the person having the care and oustody of the property, one would think 
that the words "‘legal guardian” are used here in the restricted sense of 
"'lawful guardian” of the Indian Penal Cede. The Manager of a minor's estate Ih 
not necessarily the minor’s guardian, Mir Sarwaijan v. Fakkmddin , 89 Cal., 282: 
36 O.W.N. 74 : J6 OX.J. 69 : 14 Bom. L.R. 6 : 21 M.L 3. 1186 : 9 A.L.J. 33 : 13 
I O. 331, P 0. As to the position of the Court of V ards, vide infra. 

t Other Person : — This shows that the Court has a very wide discretion in the 
matter of appointing au administrator for the minor executor’s estate. For 
circumstances which will justify the Court in appointing a person other than the 
legal guardian, vide Havers v. Havers, supra ; Be Ewing , 1 Hagg , 861 ; West v. 
Welby, supra. It seems that having rrgard to the rule enunoiated in 34 Oal .706, 
relied on in 54 Alad. 266, 3«pra,suoh other person should eventually be a ceitiiicated 
guardian. 

Powers of administrator during minority Fids sec. 314, infui. 

Oourt of Wards : — The Court of Ward* cannot be considered a jut son to be 
entitled to the grant of Letters of Adminiatiation, Ganjessur Koer v. Collector of 
Patna, 25 Cal., 795. But where the testator wished the minor's estate to he 
managed by the Court of Wards, a nominee of the Court of Wards may he 
appointed a guardian, Nritya Gopal v. Administrator-General, 10 O.W.N, 241 ; 
Bhagwati Koer v. Bahuria Ram, (1920) Pat. 187 : 1 Pat L.T. 304 : 6 Pat. L J, 347 : 
57 1.0. 688. 

245 . [Pro. S. 82 & Sue. S. 210]. When there aie two or 
. . more minor executors and no executor who has 
minority of ,«vnr»i attained majority, or two or more residuary 
«£•» 01 tssi<5uary legatees and no residuary legatee who has attained 
majority, the grant shall be limited until one of 
them shall have attained bis majority. 
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N. B — "Th* nordiog ot tao. 82 of Aot Y 1681 haa been followed aa this oovara 
both oMes'— Joint Committee Report 

Administration whore several minor executors or residuary legatees This 
section difleis from the last one in this that while that eeotion contemplates 
a sole minor executor or residuary legatee, this section contemplates a number of 
them. It is only when there is not a single major executor that the provisions of 
this section aie to apply. If, however, there is even one major among the executory 
no question of granting administration during minority arises. A grant under this 
eeotion ceases ou attainment of majonty by any one of the executor*! Re Sewnaratn 
Mahatdt ‘21 Cal., 911 , Taylor v. F)au?i t K B. 426, 81 T.L.B. 209, but not if any of 
them dies, Jones v. Stratffurd , 8 P. Wms 69. The eeotion does not explicitly 
say but it is implied that after ihe termination of the guardian's administration, 
a grant will be made in favour of the minor who firefc attains majoiity. 

246 . Pjo. 8. 33 & Sue. 8. 217] If a sole executor or a sole 
universal or residuary legatee, or a person who 
A dmimRt ration for us* WO uld be solely entitled to the estate of the in- 
minor. testate accoidiug to tbe rule lor the distnbution of 

intestates’ estates applicable in tbe case of tbe 
deoeased, is a minor or lunatic, letteis of administration, with or 
without tbe will annexed, as the case may be, shall be gi anted to 
the per son to whom the caie of his estate has been committed by 
competent authority, or, if theie is no such peison, to such other 
person as the Court may think fit to appoint, for the use aDd benefit 
of the minor or lunatic until he attains majority or becomes of sound 
mind, as the case may be. 


N B — ' * Seotion 217 ot tbe Aot of 1866 does not deal with the case of Minoit. 
8so. 83 of the Aot of 1881 does As it appears to be merely casus ommtis and the 
pioviflion is in accordance with actual practice the language of sec S3 of the Aot 
of 1881 has been adopted "—Nit?* on Clauds of the Original Dill. 

Administration for use and benefit of Lunatic and minor If a sole executor 
or a sole universal or residuary legatee, ora person solely entitled to admiuistia* 
tion upon intestacy, be a minor or a lunatic, administration with or without the will 
annexed (aa the case may be) will be granted to the guardian olpiotaty of the minor 
or tbe Committee of the Lunatic or to some suitable peison for ihe use and benefit 
of the minor ot the lunahe until the disability is removed This is what is known 
as administration duiante minore estate. The underlying principle of this section is 
the same as that of seotions 244 aDd 245, and therefore tbe cases under these 
sections should be referred to sb a guide. Vide 84 Cal 706 cited it p. 46B, ante . 
Uodei this section a grant oan be made only when it is shown that tbe minor or 
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minors lot whoae benefit tbe grant is sought is or are solely entitled to the eetate of 
the intestate, Be Yeshvantbkai Eknalh , 81 Bom. L.B. 999- A.I R. 1929 Bom. 897- 
122 LO. 186. In the absenoe of a guardian already appointed by a competent 
authority, the Probate Court oan proceed to appoint such a guardian with tbe object 
of eventually granting letters to him. In suob a contingency the oorreot procedure 
under this seotion would be to make two prayers— one for the appointment of a 
guardian for the disqualified person and tbe other for the grant of letters, but non* 
adoption of this prooedure is not necessary fatal, Ua Chit Su v. Kyaw Maung, 
A.I.R* 1988 Bang. 128-144 I C. 821. 

Tbs Court under this section has apparently got wide discretionary powera 
in tbe matter of tbe grant of administration. In England tbs established practice 
seems to be to grant administration to tbe oommittee of tbe lunatic, In the Goods 
of Phillips, 2 Add.. 836 ; In the Goods of Moishall , 1 Curt., 297, it wee held that 
when one of two exeoutors became a lunatic tbe probate was revoked end a fresh 
one granted to the same executor alone, power being reserved for making a like 
grant to the other when he abould beoome of sound mind. Granting letters of 
administration under this section does not amount to an appointment by tbe Ccurt 
of a guardian of the property of tbe minor oonoerned and has not tbe effect of 
extending the minority to 21 years, Lakshina, Ammal v. Tyagaroja, 24 M L.J. 460. 

Lunatie :-*For definition, vide seo. (9) of tbe Indian Lunacy Act, (IV of 1912). 
AUo#tw»fcv Tyler , 2 Hob. 131. 132, The grant under this section Is not to be 
made to the lunatio represented by tbe guardian, but to the guardian only for the 
benefit and use of tbe lunatio, Jatlal Singh v. Ban Singl , 6 A .L.J. 796 : 1908 
A.W.N., 267. The words "for tbe use and benefit of the lunatic" create a special 
liability as between tbe administrator and the lunatic, but do not affect tbe positicn 
of any purchaser or oreditor dealing with tbe administrator, Bonny v Edwards, 12 
O.O. 890 ; 4 1.0. 781. For the English praotioe relating to this subject, ride Alfoid 
v. Alford , 1 Deane's Rep, 822 : 8 Jur. N.B. 990 ; Be Crump, 3 Phil!., 497 ; Re Mil- 
nest, 8 Add,, 66. Cf . Halsbury's Laws of England, Voi xiv, pp. 199*200. A netui al 
mother of a lunatic given away in adoption may be appointed to administer tbe 
lunatio's estate in tbe absenoe of any one else better quaiified to do this, Ma Chit v. 
Kyaw Maung< A.I.R. 1983 Rang. 128-144 I 0. 821. As to the grant of letters of 
administration to the curator of a lunatio obtaining joint family propeity by 
survivorship in the Presidency of Bombay, see Vithaldas Govindram v* Vadilal, 88 
Bom. L,R. 267 -A.I.R. 1936 Bom. 191-168 I.0. 129. 

Court's Discretion Vide notes at p.447, ante\ also Re Scuthmtai, 8 
Curt , 28. 

▲dmlalstrstor'* Liability For tbe liability of an administiator under tii» 
section, vide Bonny v. Edwards, wpra ; aleo at pp. 869 70, ante, 
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‘ ,>,;247. IjPrp. S, 84 & Sue. S. 218] -P^udiog wy suit tonebiog 
Admini.tVit.on t^e validity of the will o j a deceased person Or for 
dmtthki obtaining or revoking any probate or any grant of 

letters of administration, the Court may appoint 
an administrator of the estate of suoh decessed person, who shall 
have all the rights and powers of a general administrator, other than 
the right of distributing suoh estate, and every suoh administrator 
shall be subject to the immediate control of the Court and shall act 
under its direction. 

Analysis of the Section : — The following ere the essential elements of the 
section: (I) There must he a lie pending. (2) The lit most (a) relate to the 
question of the validity of the will, or (h) be for obtaining or revoking probate or 
administration : (3) the administrator pendente lite will have all the rights and 
powers of a general administrator with this exception that he oannot distribute the 
estate, (4) he will be under the control and direotion of the Oonrt appointing him. 

Administrator Pendente lite This section provides that in case of extreme 
necessity and when the Court ie so oonvinoed, an administration pendente lite 
ifc to be granted. 

An infant ought to be represented by a guardian ad litem other than his 
mother who join in the application for probate and citation ought to be issued upon 
such guardian and when no suoh citation is issued in the probate proceedings, the 
infant is, on attaining majority, entitled to ask for revocation of the probate. 


Further, the Court of Probate would grant administration pendente lite in all 
oases where necessity for the grant is made out, and this is so, because while the 
suit is pending there is no one legally entitled to receive or hold the assets or to 
give discharges, Bnndaban Ouha v. Suwwar Paramanik, 10 C.LJ 263. Ini 
O.W.N, 336, Merza K. Bahadur v, Broughton, it was held that the Plaintiffs were 
entitled to maintain a suit, for administration by the Court against the administra- 
tor. pmdente lite, even though the probate proceedings have not been determined. 
The functions of an administrator pmdente Ute terminate on the pronouncement of 
thje final decree. The principles of English law relating to an eisoutor de son toit 
are equally applicable to Hindus ; Radhika Ch, Rpy v, K. S, Banerjee, 10 C.W.N* 
666. Under the Hindu law as in English law any one taking charge of property 
belonging to a deceased person .renders himself liable for his debts. 8b in 
administrator pendente lite who intermeddles with the estate of a deceased person 
after he ceases to be an administrator, can be sued as quasi executor de sen tort ; 
Kshitish Acharjee Ohowdhury v, Radhika Roy t 86 Cal. 276 ; 12 C.W.N. 217, The 
position of an administrator pendente Ute in Probate proceedings is closely 
analogous to th^t of a Receiver in a partition suit am} this section gite* ample 
power to the Court to dirsot the admiuistrator pendente lite to do such acts as may 
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fee ueoessaty in the ihtsrests of the several parties to the proceeding*. Gour Moni 
Dani v. Bbrada It Jbrta, 44 f.O. 667 (Cal,}; Panduiang Shamiao v Dwarkada * t 
SB Bom. £JS. 7Q0-A.IB. 1933 Bom. 342-146 I.C. 691. An administrator 
pendente lite will be appointed only when the Court is satisfied that enoh appoint- 
ment 10 neoessarjf to'preierte and protect the estate, While the litigation i* pending! 
and that unless suoh necessity Is made out, the estate should not ho subpcUd to 
the coat and incumbrance of suoh an administrator, Bhuban Mohru Debt v Etran 
Bata Debi t 13 O.L.J. 47. Bee alio Magatuu v. Naiayatia , 3 hied. S69 (2b8) ; 
Pandnrang Shamrao v. Dwarkadas, supra ; Thayammal v, Sivatomon, A, I B 1153 
TraV. Co. 228. Befdre an administrator pendente lite is appointed the Couit must 
be satisfied that the appointment is neoessaiy and pioper. The appoint!! ent 
cannot bo claimed as a matter of course because the proceedings are contested, 
Jogendta Lai Chowdhury v. Atindra Chowdhuty » 13 C.LJ. 34,— distinguishii g 

SendaH v Rendall, (1841) 1 Hare, 162 ; Bellow v Bellow , (1869) 4 Gw A Tr 68 : 84 
LJ P A M. 126 ; Sudhrendra Nath MUra v. Aruncndta Nath , 84 C L.J, 126 Cf. 

timer* Vault. (1870) L.R. 2 P A D. 86 In BelUw v. Billow, mp* a t it was 
laid dowD that in oases where the Chanoery Oourts used to appoint Receive) s, an 
administrator pendente hie would henceforth be appointed ; suoh an administrator 
would be appointed for the preservation of the property pending ihe suit, Nadhav- 
rao v. Mmeklal t 2 Bom, L.R. 797 ; Ttchboine v. Tichltine t L 11 1 P. & 1)„ 760 ; 
Hotell v. Wills t L R. 1 P D. 103. * He is subjeot to the contiol of the Court, and 
subject to suoh control, he can exercise all the powers of a geneial administiator, 
except that he oannot distribute tbe estate. liven the Court has no power to 
authorise him to do distribution woiks, Kah Kumar v Rashvehwi, I.L.R* (1947) 2 
Cal 196. An administiator is not to be tbe nominee of any paiticular jarty but 
the Court will usually select a disinterested person unless he be the joint nominee 
of all the parties and as suoh the administrator is always to be regarded as tLe 
appointee of the Court. Parish School Master v Fiazei, 2 Hagg 61J ; 1 llagg. 
64. As to when a party may be appointed an administratoi pevdinte \ite t 
Sndhirendra Nath MHtei v. Arunendra Nath t 84 C.LJ. 126. Where an injunction 
is necessary the aggrieved pa 1 1 y should ask the Court to appoint an administrator 
pendente lite In order to take ohaige of the entiie estate, Niudelauim v Chomat • 
karinit 19 C W N. 206 : 27 I C. 617. An intenm order of injunction can granted 
pending appointment of an administrator pendente lite , Atulahala v. K^u^ama, 
A.I.B. 1961 Cal. 061. An appellate Coutt’s power to appoint an administrator 
petoderite lite will not be paialy Bed by the successful endeavour of a party to obtain 
possession of the estate, Pramtla Bala v Jyotindranath, 28 C W,N. 676 : A. l.lt. 
1924 Oal. 631: 83 1,0.677. For the appointment o! the Administrator-Ceneial 
contemplated by tbe Administrafcor-Geneial Act, (111 of 1913) a* an adminis- 
trator pendente lite hereunder, see A.l.R 1966 Fat. 66. 


Administration ptadsnte lite— how long lasts:— 7 be admiimtr*fcoj fadtnte 
lite domes In with the 6rder of appointment and holds cflice so long as th the 
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eootinuee, that is bis office terminates with the final decree, Wiehnd f . 1894 

P. 962. which will be fche deoree of the appellate Court, if the matter ii carried op to 
appeal, Taylor v. Taylor, 6 P. D. 29. Of, Badhioa Mohun's case, wpra. Psmila 
Bala v. Jyotindranath, 28 0, W.N. 676 : A.I.R. 1924 Cal . 681 : 88 1.0. 697 aod the 
eaeee cited therein. The order of refusal of a grant terminate* the proceeding* and 
fche administrator becomes ftmctus officio tbercafter, Be Gopal Lai Stal , 7 O.W.N* 
eooiv. An applicant for probate, who happens to be an administrator pendents lit *, 
is bound to restore possession of the property to the objeotors who are the heire 
of the deceased. He oannofc refuses restoration of the property on the plea that be 
had anterior possession on the basis of an independent title, beoanee by submitting 
to aooept an appointment from the Court be is precluded from pleading anterior 
possession, Bhilcari Mahton v. Mudho Euer , A. I R. 1949 Pat, 177. Of. Wteland v. 
Bird, (1894) P, 262. 

This Patna Court has held that If such an administrator pendente lite refuses 
to comply with the Court's order directing him to deliver possession, be would be 
liable to be sued as a quasi executor d$ son tort, IUd It Beeme that such recusancy 
on the part of an appointee or an offioer of the Court oan be dealt with even in a 
oontempt proceeding 

Statue and power of Administrator pendent# lite;— He is an offioer of the 
Court and is therefore under its oontrol and direoMon, Oharlton v. Hi ndmareh, 1 
8w. & Tr. 519 ; Be Graves. 1 Hagg. 918. He holds a position very similar to that 
of the reoeiver, [Gour Moni Basi s oase, supra Cf Manteklal v. Surrat Coomari, 22 
Oal.. 648], with this distinction that he represents the estate for all purposes 
exoepfc distribution, Pandurang Shamrao v. Dwarkadas, 86 Bom. L.B, 700-A.LB. 
1938 Bom 842 « 146 1. 0. 621. He is an appointee of the Court and is not a 
nominee of any of the parties, Stanley v. Barnes , 1 Hagg, 221. As regards hie 
powers, vide , Lasmandas v. Be joy Kumar, 11 O.W.N. oxovii : Whittle v. Keats, 85 
L J.P & 3M., 64 ; Ranhinath v. Sheo Shankar , (1906) A, W.N. 127. 

Rsmineration To bs fixed by the Court by the order of appointment. 

Accountability of Administrator pendente lite His duty to render accounts 
fa discharged when Buoh accounts are oomplete, and honest. Of. Sarat Sundari v, 
Umaprasad, 81 Cal 628, His aeconnts once passed by the Court in the presence of 
the parties cannot be re-opened unless fraud and mistake on the part of the 
administrator are proved, Kshitish Chandra v. Osmond Bteby, 89 Cal 687 ; 16 
O.W.N. 616— reversing 16 O.W N 882. 

A party appointed pendente lite Administrator When the other partiee 
consent, a party to the suit oan be appointed auofc administrator, JDi Chatdin % tk 
Pontigsry. 1 Sw. & Tr. 84; 2 Hagg,. 618 [supra); Of* Hellifir v. Bdtisr, 1 Ice 
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g$l ; alto AiiAiamira Natt ?» irttawim Nafk, 64 Q.Ia.J. 126, ftipu* 

Court-fees for grant of Administration pendente lite Court-fees will 
have to bo paid on tbo ioano of a grant of administration pendente Ute , but when 
the proceedings terminate, the final grant will be made free of payment. Maung 
Htin v Maung Po 5am, l.I.B. 1926 Bang 69 **95 1.0. 641* 

No appeal From order refusing to recall an administrator ptndente Ute* 
A.I.B, 1956 Pat, 66, 


Grants for special purposes* 

248 . [Pro. S. 35 & Sue. S. 219] If an executor is appointed 

for any limited purpose specified in the will, the 
tSZSSSST P roblW .ball be limited to the! purpose, and if 
he should appoint an attorney or agent to take 
administration on his behalf, the letters of administration, with the 
will annexed, shall be limited accordingly. 

N. li,~~ Vide Notts on Qlansts quoted under section 241, ante* 

For special purposes;— Where an executor is appointed fora rpnial purpose , 
the probate shall be limited to that purpose ouly ; Be Thakur Madhavjt, infia, If 
the exeoutor for a limited purpose appoints an attorney or an agent to take 
administration on his behalf, seen such administration shall be limited accordingly* 
Where a testator leaves properties in different plaoea and appoints an exeoutor for 
eaoh place, separate grants for each place will be possible under this etc tlon. Cf* 
Be Maun, 1891 P. 298 : Be Tampltn, 1894 P. 89, 

Limited Grant, where executor appointed for a limited purpose :■ — This 
section contemplates the oases where the appointment is limited in ways mors than 
one, It mav be that the testator wanted the exeoutor to aot as snob only for a 
certain period or in a certain plaee or in respect of certain properties only or it 
may be that he was to aet upon the happening or otherwise of certain conditions. 
It has been held in Be Thakur Madhavji , 6 Bom 460, that Probate limited to part 
cf the estate cannot be grouted in oases where the whole eatate is vetted in the 
executor. The section has no application where the testators direction was to 
pay osrtain debts out of a oertaiu property, Euppay animal v, Amani Animal, 
29 Mad. 845. 

249 . [Pro, 8. 30 & Sue* S. 220] If an executor appointed 
Administration, w.th generally giveB an authority to an attorney or 
will Mossed, limited to agent to prove a will on hn benait, ana in® 
p.rtiooi.r purpose. authority is limited to a particular purpose, the 
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letters of administration, with febe will annexed, shall be limited 
accordingly. 

27. B — "Curiously enough both seotion 86 of the Aet of 1681 and seotion 990 
of Ihe Aot of 1865 uae the word ‘attorney/ It would appear a drafting slip in the 
Act of 1831 and the wordB “or agent' have been added" — Notes on Clauses of th* 
Ongimal Bill This amendment must neoeisanly involve a ohange in the law. 

This seotion embodies the principle that in all oases of grant to attorneys, 
only the grant follows the terms of the power — Be Goldsbrouyh t 1 Sw. & Tr , 295, 
per Sir 0 Ores well, Thus, where the executor dneoted his attorney to prove the 
will with respect to a specified property, a general grant cannot be made, but will 
he limited to that propeity only , tee Coote’s 15th Ed., p 142. 

250. [Pro. S. 37 & Sue. S. 221] Wheie a person dies, leaving 
...... , . . pioueity of which be was the sole 01 BUiviving 

to property m which trustee, or \u which he had no beneficial intei eat 
interest has bcneho,al on his own account, and leaves no geneial 
3ilert9 representative, or one who is unable or unwilling 

to act as such, letters of administration, limited to such property, 
may be granted to the beneficiary, or to some other person on 
his behalf. 


N B — “The language of seotion 87 of the Act of 1881 has been adopted, hut 
there is no ohange in the substance ’’— Notes on Clauses of the Original Bill In the 
Aot of 1881 the word “beneficiary" is used , bo a’so here , but in the Aot of 1865 
ooour the words “person benefioially interested.’* This involves no change in 
the law. 

Scops of the Section It deals with those classes of oases wheie the deceased 
was possessed of properties which he held as a tiuetee without having any 
beneficial interest therein For instance, where jomt-atoek company shares or 
Government securities were held by the deceased, as a trustee Now, no trust 
being reoogmsed in respect of these desses of properties, the trustee-holder's name 
appears in the share scrips or the notes as the aotual owner, and on hie death, 
dealing with these piopeities is impossible exoept by the legal representative of the 
deceased krustee-holdei , and if he leaves no such repiesentlve or one who is unable 
or unwilling to aot as such, then this section will enable tho grant of administra- 
tion to the benefieiary of suob shares and securities, hut such giant will be Urntted 
to those particular properties only. Cf De Stlva v. De Stlta , 6 Bom. L.R. 784 
(on appeal bom 27 Bom, 108). From what hae been said above it will apt ear that 
this section applies only to the piopeity in which the decessvd bco tui wshp so as 
to constitute it a portion of his estate although he held it in trust, Id 'hunt Jib Lai 



?yi MokimtJoga;, Mohan, 18 O.W Ni 798 : 1$ f,0, 468 (distinguishing J Unjit Si$h 
v.7«va«Ma,Fm4Ali()al. v lt8)S r irta otbet words, it must be the ^eosMta’i 
ertoMthougb held in truet), otherwise this section wilt have no application. 6x>, 
Where a mdtou Id ies, a person claiming to be nis successor in office eannot apply 
for* letters’ of administration tinder this section, for the simple reason that the 
deceased iVhot the bwner of mutt property, and it is not his estate, 16 C.W.N. 798 : 
9 O.W N ocexi, supra. Wie same view was taken also in Parsannia v, Bancharan > 
17 G.L.J. 66 : 16 10. 688. EJut it has been in, Ranjit $(] jig y.^figafinath, supra, 

that an idol being the cestui gut trust was a bpnefipiary within the meaning of this 
«0otien f and as it could not manage itself, administration copld be granted to seme 
one on its behalf.— Cf. Parmqnutidas y. Veyaytirao, ,9 I. A. 86 ’ ,7 Bom. 19, Where 
certain policies effected on the lives of individual partners . apt of the partnership- 
funds and for the benefit of the partnership, baye been Ipnnd to be partnership 
property and one partner died levying no general representative of his estate, 
the remaining partner can aj)p!y for a grant, limited to the j}o|ip,ie,s of ,the deceased, 
beoause a partner is a trustee of the partnership property standing in his* name end 
no partner can be said to have any beneficial interest in any particular estate or 
property .Until tbe » par trier-ship is disftilvrdr Adatjr Mmchtrji Dalai, re, 66Brm. 
795-33 Bom. UR. 676 - A.I.R,sl991 Bom. 428*133 I.C. 845. This* aeclion will 
have no application to the oase of a member of an undivided Hindi* family, Whose 
interest in the family property oeases immediately upon bis death and passes on to 
the other members of the family, Gopalaswami Pillai v. Mcenahhi Ammal, 7 Rang. 
89-A.I.B 1929 Rang. 99 -116 1.0. 906, The section is not concerned with tbe 
subsequent or ultimate devolution of property of which tbe deceased was a trustee. 
After the death of the trustee bis heirs may derive benefit from tbe property of 
which he was trustee but that is no bar to the applicability of tbe seotirn because 
so long as tbe trustee is there, he has no beneficial interest on bis own account, 
Adarji Maiicherji Dalai, Re, supra. As to when section 870 of tbe Act instead of 
this section will apply, see Ghanashyam Das Somant , In re, I.L.R, (1946) 1 Cal 99. 


Some other person That is a psrson other than a beneficiary, eg, a 
new trustee or his nominee, A grant under ibis section obd be made to the cestui 
que trust if the trust is at an end, Pegg v Chamberlain, 1 Bw. A Tr 527 (628), or to 
his nominee (note the Words ‘‘on his behalf"). As this section becomes a matter for 
consideration in reepeot of debutter properties, it should be remembered that tbe 
office of skebati if not vested in outsiders vest in tbe heirs of the founder, Gotsami 
v. Ramanlalji, 16 I. A. 137 : 17 Oal., 8. For other cases regarding devolution of 
shebaitship, vide Jagadindra v. Hmenta , ?,2 I A. 20b : 82 Cal , 129 ; 8 O W.N. 809 : 
Ramdchdndra \t! Raid, 3U Oal , 607 i Sheorkfan v, Bam Parga&h, 18 AH., 227. 


251 . [Pro.* S. 88 & Sue. S. 522] * When it is necessary that 


Administration limited 
to suit. 


the representative 1 of a person deceased ;be made , 
a 'party to a pending suit, and the eieciifccr ,,oiv, 


'■person entitled to administration is unable o i 
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u a willing to aet, totters of administration may be granted tothe 
nominee of a party in such suit, limited for the purpose of re* 
presenting the deceased in the said suit, or in any other come or 
suit whioh may be commenced in the same or in any othei Court 
between the parties, or any other parties, touching the matters 
at issue in the said cause or suit, and until a final decree shall be 
made therein and oairied into complete execution. 

Administrator Ad litem: — This section is for th* purpose of making 
provision for the representation of the deceased person in litigation and an 
administrator under tb is section becomes a party to the suit, and is conrn only 
known at* administrator ad litem. When a grant of this kind is made the grantee 
can only carry on the atilt and has no right to leoeive 
Sie^ieotion? railt nnder ***• fruits of it. In the goods of Dodgson, 1 Bw and Tr SM 0 
A grant under this section lasts till the final decree ia msds 
and oarried into oomplete execution, and is binding on the estate and on all future 
grantees (if any). 

A District Judge cannot grant letters of administration under this section 
unless the deceased was a resident within the jurisdiction of bis Court. Fsrdunj i r. 
Navajbhai, 1? Bom., 689. 

When the Court grants limited administration and such an administrator is 
made a party to the suit, the estate of the deceased is represented in all respects to 
that extent only for whioh the administration is granted; Faulkner v. Daniel , 3 
Pare, 208; Devaynes v. Bobtnson, 24 Bear., 98. A limited administration of the 
description contemplated by this section is not sufficient when the suit involves 
enquiries sb to the ntxt-of-kin or as to assets and creditors, Dowditwell v. 
fhi'itdt&iodlt 9 Oh. D. 294 ; Fenny v. Watts. 2 Ph., 149. Administration may be 
gi anted to the nominee of a plaintiff who is about to commence proceedings, 
Unwell v. Metcalfe , 2 Add., 361. A grant under this section cannot he general, 
Mac'eon v. Dawson , 1 8w. k Tr. 426. Before makinR a grant under this seotion. 
persons with prior interests must be cited, Ibid. If notwithstanding such 
citation, tbs executors do not turn up, the effeot will he that (he executors will 
be precluded from overthrowing tbs administrator ad It tern by resort to a 
revocation proceeding under seo 263 ; of oonrse, such late coming executors esn 
obtain a supplementary grant without prejudicing the position of the administrator 
ad litem Mw&ammat Qolab Day a , In re, 48 0 W.N. 1198" A. 1. It. 1989 Oal. 718. 

252 . [Pro. S. 39 & Suo. S. 223] If, at the expiration of twelve 
months from the date of any probate or letters 
of adminisfciation, the executor or admiuistiator 
piuty to suit to be to whom the same has been granted is absent mm 
ttu»trator 8 * inst ai * State within which the Court which has 
granted the probate or letters of administ?ation 
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txerdset jnrisdwtim, the Court may grant, to any person whom 
it may think it, letters of administration limited to the purpose Of 
becoming and being made a party to a suit to be brought against 
the executor or administrator, and carrying the decree which may 
be made therein into effect. 

Some* of the Section : — Tbe seotiou is founded on sees. 1 and 8 of tbe 
English Statute, 88 Geo. Ill, 0. 87 (an Aet for the administration of tbe estate 
where the executor goes out ot the Realm after obtaining probate). 

Object of the Section : — The section provides for a speedy action when the 
pxeoufc.ir is absent, It appears from tbe decisions of English cases fiaimferdv. 
Paynton 7 \e9,, 4f)0, as well as Taynton v. Hanvay, 8 Bos. «.v Pal. 26, that the 
■authority of an administrator appointed under this seotion does not become vcid 
ii 2 >on the death of the executor, the grant being made, not for a limittd tint, 
but for a limited purpose, viz. for becoming a party to a suit and carrying the decice 
which will be made therein into effeot. For the definition of a State, lidt sei*. 2 (g) 
and note9 at p. 11, ante . 

Comparison between Seei. 251 and 252 ; — This seotion contemplates the cnee 
where the grantee leaves the State after obtaining grant. The proceeding section 
deals with the case in which there has been no previous giant. 

At the expiration of twelve months : — The expression me art at or after the 
expiration of such period, Be Buddy , 2 P. & D. 880. 

253. [Pro. S. 40 & Sue. S. 224] Id any case in which it 

Admidistrntion limited appear* neceBBaiy for proBervir.g the propei t y of 
to collection and a deceased person, the Court wit lun whose jurmhr- 
ItV^vtoporu ° l decea8 ’ t'ion any of the property is situate may giant 
r > to any person, whom such Court may think fit, 

letters of administration limited to the collection and preservation 
of the property of the deceased and to the giving of dischargee for 
debts due to his estate subject to the directions of the Court. 

Nature and Object of Grant under the Section !*— GrantB under this seotion ara 
called ad colligmda bona and their object is to preserve the deceased's estate frem 
damage, waste or loss. It is, not necessary that the grantee should have any 

interest in the estate. ’'Administration of this naime will be 
To whom the grant can . - , t , 

be made, granted not only to any one whom the Court considers for 

the occasion eligible, but will also he made to the persons who 
are entitled U a full grant or io entire strangers whom meie char.ee has brought 
into the affair/’ Gootea* Probate Paactice, 16th Ed, p. 172, Alts© tec JSt B<nt M* 
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Oydafle, S Sw. & Tr. 22, end elec Be Qlarkington, 2 Sw. & Tr. 380, Is Be ibe Goods 
of Bolland, 7 O.W.N. oxoi (191n), grant ad colligenda waa mad* to a friend of the 
deoeued who bad before bia death intimated hie intention of making a will and 
alto told the applicant ha had no relation. The object in acting for the grant wit 
to keep the property in aafe oustody safeguarding it' until a next of -kin bid 
been found. 

Pamg < of administrator under this Section': — ft> the abeenoe of' speoial 
directions the administrator's power should be lixxiited to ealleotien and preservation 
of the estate and to giving discharge to debtors Cnt the Court can in its discre- 
tion edlarge such poweis by soitabla directn ns, Cf. Be Bon M, Gudolle, 3 8w. & Tr. 
22 ; Be Schwtrdtfeger, L.B , 1 P. & D. 424 ; Be Stewait, L.B., 1 P. & I>. 727. 

Discretion of the Oourt -.—Vide Sharp t. Wak field, 11891’) A C. 178 ; Be 
Taylor, e Oh. D 160. Cf. Gangeshwar v, Durga Proead, 4>B CI1 17 : 26 O.L'J. 667 : 
22 0.W.N 74 ; 42 1,0. 849 (P.0,) ; Brij Indar Sirigh v Lah Kunth, 46 Cal’. 94 : 
26 0.LJ..672 : 22 G.W.N. 160 : 42 I.O. 48 (P.&). 

254. [Pro. S. 41 & Sue. S. 225] (I) When a person bas died 
Appointment, at »d- intestate, ‘"or leaving a will of Which theie is no 
uunutrator, ot penon. executor willing and competent to act or where 
wdma.^oKoumsunceg" the executor is, .at the time of the death of such 
would be entitled to person, resident out of the State and it appears 
administration. to the Court to be necessary or convenient to 

appoint Borne person to administer the estate or, any part thereof, 
other than the person who, in ordinary oircuinstances, would be 
entitled to a grant of administration, the Court may, in its 
discretion, 'having regard to consanguinity, amount of interest, 
the safety of the testate and probability that it will be pioperly 
administered, appoint such person as it thinks fit to be ad- 
mifiistrator. 

i , 

(2) In e^tiry such case letters of administiation may be 
limited or not as the Court thinks fit. 

i ( 

N. B — The section is founded on see. 78 of the English Piobate Aot, 30 and 
21 Vio*i Of 77, 


Bssenttal fequlrements of the Section .‘—The section applies : (1) in case of 
intestacy, and (2) in case of testacy, (a) if there bs no executor willing and 
competent to aot, (J)if the executor is absent from the State, Be Sawhll , 3 gy, & 
Tr. 448, and (3) it ie necessary ot oo ivenient to appoint an administrator for the 
immediate protection oh the estate, Be Joues, 1 Sw. 18. Jlese Ui*jg the 
eetpntiel requisites of thr section, it is necessary to a*v«r weafic&Vy in a patition 





LIMITED GRANTS 


47 * 


bereuader that the executor earned in the will ia not willing and oompete nt to aei 
An allegation that the named exeoutor baa “slept over*' the will rendering 
misappropriation of the trust funds by another executor possible ia not in form 
butin subataooe is a substantial compliance with the requiiementa of the section. 
Bnoh an averment, no doubt, ia vague, but the defeot may be cured by an amend- 
ment, E. /. John v. Collector of Malabar, l.L R. (1944) Mad. 668 -(1948) 2 M.L.J. 
688-1943 M.W.N. 786- A. I.K. 1944 Mad. 189-216 1,0.6. In the absence of tbe 
•peeial oiroumatancei mentioned herein, this section does not operate ; so in order 
to warrant an appointment hereunder these special oircumstances must be alleged 
and proved although the general Beotion 276 contains no reference to them, Hid, 
Absenoe of an executor willing and competent to act must refer to the point of 
time when the Court takes aotion and uot when the testator dies. Therefore, the 
existence of such a willing and competent executor for some time before tbe Court 
proceeds to take aotion will make no difference, Gnantmani Nadathi v Esunadian 
Nadar, A.I.R. 1928 Mad. 797-110 f.O. 439. Notice tbe word "ancT which 
necessitates that the executor should not only be willing to act but also be 
competent to act. The words, 1 any part" show that an administrator cun Le 
appointed hereunder in respect of a fraotional estate, see (1960) 1 M.L.J. 642- 
A.I.R. 1966 Mad. 411. 


Objsct of the Section A grant under this section is made for the protection 
and preservation of the estate, Be Kcmineymoni , 21 Cal,, 697; Re Jones, supra ; 
Earl of Warwick v. Greville, 1 Phillim, 126 ; Be Abinash Milter, infra. 

Other than person entitled ; — The seotion contemplates a grant without 
recognising the legal title of the grantee, Be Eamineymoni , 21 Cal , 697. If necessity 
demands, tbe person legally entitled may be superseded and grant made to another 
tinder this section, Annapurna v. K allay ani, supra; Ma Skive Yin v. Ma Con, 39 
Bur. fj.T. 89, Of. Re Fairwether, 2 8w. & Tr 588 ; Be Richardson, L.R. 2 P. & 1>, 
944 ; Re Bale, L.R. 8 P. & D. 207 ; also see Be Abinash Chandra Mittei, 7 C. W. N. 
coxliv (244) in which a grant was made to a person other than absolutely entitled ; 
also Be Makhun Btahamani, 9 O.W.N- oooxxxviii in which a grant was made to a 
stranger , Re Anther ton, 1892 P, 104 (in this oase the grant wse made to a 
creditor) ; Be Taylor , 1892 P. 90 (to a partner). Of. Be Suarez, 1897 P. 82. 2 he 

seotion does not contemplate that a petition hereunder oan he made only by a 
person who seeks letters of administration in his favour. It is quite permissible 
for sn applicant hereunder to ask for a grant In favour of a third party or even in 
favour of a public officer, E /. John v. Collector of Malabar , l.L.B. (1944) Mad. 
658-{l943) 2 M.L.J, 688 — A I.B. 1944 f Mad. 189-216 I C. 8. No grant ought to 
be made hereunder without issuing citation calling upon the next-of-kin to accept 
or refuse letters of administration, Qirijabala v. Manindra Lah 31 O.W.N. 674 — 
A I.B, 1927 Oal. 664 - 108 J.O. 692. 

Instances of Persons appointed hereunder j— (a) The sister of an alleged 
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•**»■»* 000 , JJfa Shan y. Ufa 4pWi, JO Bpr, fc,T. 184 : 44 1.0. 188,; ($ father-in- 
law of party entitled, R e OUlwelh L.R. 1 P. A D. J92 ; fie Cavtnfak. 6G.W.S. 
oxxxvi ; (o) the natural sister pf a deceased prostitute, though tbs tie o I relation* 
ship was severed by degradation, Be, Kamineymoni , supra ; Be Paibufly Das si , 
snpra ; 0/. ffarslal v. Tripura Cfcaran, 40 Cal. 660 ; 17 C.L.J. 488 : 17 0-W.N. 678. 
V B. ; (d) an executor refusing office was granted administration de bonis non, 
under this ssotion, Rt Makhfun Brahmanee , supra; [e) the deceased's sister, Be 
Orippsn t 1811 P, 108. 


When this Seetion will not apply:— This section cannot be applied on 
the application of a person who is legally entitled to administiation (Cf - secs, 
218 and 219), Haynes v. Mathews , 1 8w. a Tr. 462 ; Annapurna v. Eallayam , 81 
Cal., 165; hut see Re Absnash Chandia Milter,! O.W N. ocxliv (244), in which a 
grant was nnd« to a person, other than one absolutely entitled. The Court cannot 
take aotion under this section on the ground that the applicant for prohete is not a 
fit and proper person, inasmuch as aotion under this seotion can be justified only 
when the oxeoutor is absent or unwilling or incompetent to sot, Haia Cocmar v. 
Doorgamony 21 Cal , 196. The bad character of the executor is no ground for 
exercising a discretion under this seotion Cf. Be Samson, LB 8 P. ft D. 48, 
Where an application for probate was made (through their mother as next friend) 
by the minor Sons of an adopted son of the deceased, who left a will appointing 
his wives and adopted son as shebaits, executrices and executor, but nous of them 
took piobate. The Court in its discretion under this seotion refused to make a 
grent, holding , (1) the applioants were not entitled to probate not being executors 
and (2) it was not a fit oase under this Beoiion ; Narendra Taramanxk v. Chwu 
Paramtntlc , 12 C W.N. 747: 7 0 L.J 668 Ibis section will not apply where 
perBonB entitled to administration are not wanting, Bhagawatt v. Bahuua, (1920) 
Pat. 187 : 6 Pat L .T. 847 * 67 I C. 683 Cf. Haynes v. Maihtws, 1 8w, A Tr. 
462 (468). Vide notei under the heading “Necessary and convenient," 
infra 


Necessary and Convenient -—The Coart will not make an appointment 
under this seotion unless such appointment is neoessary or convenient having 
regard to the special circumstances of the oase, Be White, 2 fc?w. A Tr 457 ; Be 
Cooke 1 8w. A Tr. 267 ; Be Bateman, L.R, 2 P. A D, 242 : Bhagawatt v, Bahuria, 
supra ; also the oases under the last heading Where a Hindu governed by the 
Bengal school died intestate leaving 6 sons two of whom wore of age, the Court 
granted letters of Administration under this section to the father-in-law of the 
eldest son as in the discretion of the Court, this grant was oonsidend dmialle , 
Be Abinask Mitfer, 1 0. W, N. 244 (notes). The Court will not oonsider an 
appointment neoessary or convenient, simply beoause all the interested persons 
agree, Be Richardson L ft. 2 P. ft D 244. For further information on this subject 
v de the English oases cited at p 471 » , 
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Discretion of the Court :~Th« Court has ft vary wide diwretion in 
matter of a grant undsr this section and can appoint a person other than ona legally 
entitled* aids Be Kammtuy Money, 21 dal. 607 ; fie TaibuUy Dam, 1 G*W H* 
exiv. (114) and the oases oi ted under the heading M otbar than person entitled' 1 
at p. 11U But the discretion of the Court should not be arbitrary hut judioial, 
Haynes v. Mathews, 1 Sw & Tr. 462 (463), and the oases cited under the heading, 
"Discretion of the Court" at p. 470, ante ; and controlled by a consideration of the 
protection of the estate, Earl qf Warwick v. GrsMle 1 Pblllim., 125 . Be Abtnash 
Mi tier, supra The Court has no discretion under this section, when the ap|hce a 
tion is not bona fide, Narendra Pramanfck's oase,*upftf. Cf Lems Run! a v. Goelhe t 
18M.LJ. 168. In exercising discretion under the section the Court should have 
regard to consanguinity, amount of interest, safety of the estate and likelihood, of 
proper administration, Stvadas Mookhetjt v Smendranath , 40 OLJ 24" A. IB 
1926 Gal. 178 : 82 10,382. In making a giant under his section to persons net 
next-of-kin, nor legatees, the Court should see that the requirements of the eeotion 
have been fulfilled and in default should down-right refuse to proceed in favour 
of those persons, as they are not ordinarily entitled to any grant, Gmjalalav. 
Ma amdra Lai 81 0 W.N. 874 - A,I.R. 1827 Cal. 664 - 103 I C. 692. 

Sub-sec. (2) gives the Court a discretion in matter of putting limitations to 
the grant 


Grants with exception. 

255. [Pro. S. 42 & Sue. B. 226 ] Whenever the netuie o! the 
Probate or admini.tr*. oasB requires that an exception be made, probate 
tion, with wm annexed, of a will, or letters of administration with the 
Aubjeet to exception. W1 n shall be granted subject to such 

exception, 

Grants subjeot to Exception This section applies only in oases of testacy, 
and deals with those oases only wherein certain properties have to be excepted from 
the letters of administration for speoial reasons, Mt Law Devi v. Jagatamlha D(V t. 
88 P.L R. 803 - A I.R, 1986 Lab. 378 « 163 1,0. 666. For the circumstances where 
exceptions can be made, vide infra ; also sec. 266, trfia In the Goods of 
Suttya Krisna Ghosa I, 10 Oal. 664, the Court having regard to the facte and 
ciroumstanees of the oase directed the issue of letteis of administration limited to 
the Government Beouritiea and cash only, and held that the faots warranted such 
exception, [Be Bam O. Seal 6 Oal. 2 not followed]. In Be lhahui Dharmsi* 6 Bom. 

460, held Probate limited to part of the estate cannot be 
Where exception not grant#d lfl 0|fcBeg w here |bi wbo j e nt&te has vested in tbs 

» executor, and no exception sen be •thuds as hef sunder , Of. 
V. Gard t 8 Sw, & Tr, 76. In English cases we find the Courts have granted 
60 
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probftta to a pari of the will only omitting certain clauses in thins when It baa 
Wh§» exception mU*. 1)6011 • l * ft * )liibed Ibat such clauses bare found their way into 
the will either fraudulently or through some mistakes or aeei- 
dent and the executor had no knowledge about them In Bonis Duane, (1863) 3 Sw. 
A Tr* 590 ; Barter v. Harter , L.R., 8 P. & D. li ; Be Oswald, L.B. 8 P. A D. 163 ; 
Barton v. Babins, 8 Phill. 455. Probate may be granted of a portion of a will after 
striking out or omitting eueh portions of it as are proved to have been inserted in it 
without tbe testator's knowledge, Qirjsh Chandra v, Rashraj, 1C.LJ. 109; refer* 
ring to Rhodes v. Rohdes . (1863) 7 App, Cas, 192 ; Alien ?. McPherson, (1847) 1 

H. L 0. 191 , Morrell v. Morrell, (1882) 7 P.D. 68. Tbe Judioial Committee hare 
held that when probate ie refused in respect of a portion of the will, it may yet be 
issued in respect of tbe remainder. Sarat Kumari Bibi v, Rai Sakhi Chand , 
66I.A. 62-8 Pat. 882-88 O.W.N. 874-56 M.L.J. 180-81 Bom L.B.270-27 
A.L I. 187 - A.I.R, 1929 P.Q. 45 — 118 I.O. 471 (P.C.), A eiause inserted in a will 
after execution, and not signed and attested was excepted in Shan a Charan ▼. 
Ehettromoni , 27 Gal.. 521. The name of a residuary legatee written by mistake 
under the attestation olauss was omitted horn the grant in Re Shaiman. L.R. 1 P & 
D 661. For omission of offensive passages, see Re Hcneywood, L H. 2 P. A D. 251 ; 
Be Wartnaby , 1 Bob. 423 : Marsh v. Marsh, 1 Sw. A Tr 628 (686). A person to 
whom coparcenary property has passed by survivorship bas tbs right to apply for 
representation under this esdion or the next one, as the case may be, Bai Ujambai 
v.Harak Chand, 69 Bom. 644-87 Bom. L-Li. 800- VI. B* 1986 Pom. 242-166 

I. 0.621. The aeotion does not authorise grant of probate limited to a part of tbe 
deoeased’s estate to some of tbe exsoutora wbo apply for it leaving out tbe other 
exeoutors, An\rit Rao v Sangam Lai, 1942 O.W.N, 480- A.I.R. 1948 Oudb. 161- 
204 1.0. 219. Different people cannot get individual letters of administration limi- 
ted to the particular property which they happen to claim. Gtiijalala v. Manindra 
Lai 81 O.W.N. 874- A.I R. 1927 Cal. 654-108 1. C, 692 ; the general rule in this 
connection is that except for speoial reasons and under speoia) oircumstahces, a 
grant should embrace the entire property of the deoeased. Sotyaham v. Collector of 
Multan, 12 Deb 684-82 P.L.B. 398-A.I.B, 1981 Lab. 810. 

The aeotion should not bs so construed as ‘to imply that it has conferred a 
jurisdiction on the Judge to go into tbe question of validity of the provision! of tbe 
will with reference to Hindu Law, Mt Lato Devi v. Jagatambha Devi , S8 PL.R, 
80S-AI.fi. 1986 Lah. 878-168 1.0.656. A grant in respect of a fractional 
estate is possible hereunder, (1968) 1 M.L J. 642- A, 1 R. 1966 Mad. 411. 

* 

256. [Pro.- 8. 43 <& Sue. 8. 227] WbeneTer tbe nature of the 
case requires that an exception be mode, letters Of 
un!* 100 WI administration shall be granted subject to such 
exception. 
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1*1 

S«OH *ftk* Thli iMtlon well u tbe preceding on* are praelK 

< 3 ally the tame The present one only relates to administration in oatit of tnk'tiuy 
whereas the last one dealt with adminUtratlco in caees of testacy. Hence the 
decisions which are applicable to the preceding section are equally applicable 
Co the p reient one. 

The lection teems to contemplate a oaee, where the testator hit left a will for 
a particular purpose only and hat died intestate at to the rest of hie projerty aid 
in those oiroutastances the next-of-kin may proceed to take administration 
under tbie section of all the properties without waiting for the executor to take 
the limited probate, i Bee Cook's Probate 16tb Ed. p< 176 ) Bee also Stony v 
Stoney 2 Pat 251 4 Pat. L T. 161 : (1928) Pat ISO • A I.B 1928 Pat 848 (2) • 72 
1.0 811 Ordinarily the grant should cover the entm estate utileBB the peculiar oir 
eumsinnoes of a case justify a grant suhjeot to exception, Cf Be Earn Chand Seal, 
6 Oal 2 not followed in 10 Oal, 664, see at p 474, wpia , Be Oimh Chandra, 6 
O&l , 483 . Be lhakur Dhanh,n t cited under sao 255. As to the issue of a grant in 
respect of the iemaiqder after refusal of grant in respect of a portion of a will 
vide Sarat Eumai Bibi v Bu Sakht Chand , 66 I. A 62 “Ac (PC) cited at p 474, 
ante. A grant in respeot of a part estate ie possible hereunder, (1956) 1ML.J, 
642*A 1.& 1956 JfcUd.411. 

Whether theie is a will or not a person to whom co-parcenary property 
has passed by suivivorship has the right to apply for representation under the last 
seotion or this section, flat Ujambat v. Baud, Chand , 59 Bom 644*87 Bom. L R. 
800-A.IB. 1986 Bom, 242*166 I.C 621. 

Grants of the rest . 

2S7. [Pro. S. 44 & Suo. S. 228] Whenever a grant with 
exception of probate, or of letter s of adniiuistia* 
tioD b o?r«t.* <immirtra * iIOu Wlt h or withpub the will annexed, has been 
made, the person entitled to probate 01 administia- 
tion of the lemaiuder of the decoased’s estate may tale a giant 
of probate or letters of administration, as the case may be, of the lest 
of the deceased’s estate. 

Grant Oaterorum — A grant of the rest is technically oal led a giant cateiorvm 
It is the grant of probate or administration following upon a limited grant Ibua, 
if a testator has appointed an exeoutor for one speoiSe purpose 01 a speoifio fuud 
together with another executor for all other purpo.es or effeot# and the first men- 
tioned executor haa taken his limited probate, the other naf take probate of the rest 
of tbs testator's effects. Further, when the deceased bad made a will and appom* 
tod tot* exwulor for * sptciel pttipose dr for a ejfcifio fond or projerty cnly 
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and feta died bta^at* in »U othe? *e»j>cot», hit n«t-oMrin, afiit ihmascnntnr 
baa taken a limited probate of thg.*iHi*re entitled to adaainiatration of the rtal of i 
thaaffaetaof the deoeaaed. . Oopte'a frobati, up. 161 & 162. Separate lettaee of" 
administration ean be granted wader tbia aeotion. where .tbe.daoeaaed tea tee a wiU'< 
in reapeot of a portion of bia properties and tba rail baa to be administered b&a l 
person other than the axaoator, Stoney v. Stoney, 2 Fat. 261 ; 4 Pat. L.T. 161 : (1028) 
Pat. 183 : A.tfB«192S Pat. 848 (2) : 79 1.0. 811. Whens there be* been a partial 
grant nnd;*,feo. 266 (old see. 42 of P , & A. Act). the only application that 
should ba^tertained, in the abeenoe oi.speoial clrenmetenbee. would be one nnder 
tbie aeotlea for a grant in reapaet of the reit of the testator’s estate not oovered by 
the gga«t nnder said aeo. 966., Qdrjjabala v. Manindra Lai, 81 O.W.N. 874**A.I.B. 
1927 Oal. 664 “ 108 I.O. 692. For grant in respeot'of a fractional estate, -see (1966) 

1 642 *=> A. I K. 1966 Mad. 411. 

Grants of effects' unadministered. 

■ > •• . i > . f > i 

258. [Pro.'S. 45' &’ Sdo.-S. 229]. If dw "»xecntor to whom 
’ ‘' n ' probate bas bean granted bae died, leaving a 
pDtt dm i nbtflted* * * * * P ftrt 0 * th* tealfctor’B estate nnadminiBtered, a new 
representative may be appointed for the purpose 
of administering Bach part of the eBtate. 

' f t « • * ' 

Grant r 6t effeetfe hhadminiitersd or administration do bonis non: — Grants 
of effeote^&adminfatered aro technically called grants de bonis non-administration 
or ds dehorns non or de bonis, Nara Simmulu v. Oulam Hussain, lb Mad., 71. 
Grants of this nature are mads by Oonrts when the sole exoentor dies without fully 
administering the estate of the deceased, Be Mary Hemming, 98 Oal., 679 ; Be 
John Patterson , 9 G.W.N. ocoix (809) ; Jauerbai v. Kabltbau 16 Bom., 896 But If 
there happen* Jo .be*jHore *th*m one exseutor then the* necessity for a grant 
de bonis Acme not arise. * Oft Be Bee4 t 1896 P. 129. An administration de boms non 
could be granted to an wzeoutor who had previously renounced, Be MaVhun Brah - 
manes . 8 0. W.N; oodxXxviii (888). 

In De Soujhv. Secretary of State, 19 Beng, L.B. 428, Mopherson J. held that 
upon tbs death of an exeoutor or administrator of a deceased person the estate 
of the latter is left absolutely unrepreseutsd until some one oomei forward and gets 
a grant of letters. 

In B unfit Singh v, Jagannath P Gupta , 12 Oal., 876 it was held that where 
the testatrix appointed am eteentrix lot the Shsba of an idol with power to appoint 
the next shebait and the .fieoutrix died without appointing her euceeasor te 
akeb*it|h)p the grant of' leWere of administration was justified under tbit eectten 
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mmo qba » n " * ' # 

t^saeliWaWuesoMy ,DMttBoh M B * shebait ’having been appointed* UrtTS rtitt’ 
ia rtapwtW oudolnli. remained code- portion ' of tbl estate d( the (wutll 10 
Sttcdsfoats, j, # administered, aids notes under sea. SCO, supra, si> p. Itft? 

But in Ohandi Oharan Mandal v. Bank t Bthari Mandal, 10 O.W.K. 482, the testator 
died in 1884 etsfd tbs widow, who tu tbs Lxeeutrlx-aod oiso bed direction to set »■ 
ehebsit in rewpeot of the worehlp Of eome idol took- out probate hi 1888 and died la 
1903. The 5 Dietriot lodge hUd^ that the -Betertdoner who warn the peti lionet 
before hlmf Was entitled to adminiitralion ee' this will contemplated some edminie* 
Oration aftir the death* of tht uWbV and ft was held the-ofder was erroneoue. The 
Court may presume properly in the absence of anything to fehe oontrary and 
after this long lapse of time that the estate bad been administered. Where 
administration was granted to the widow limited during minority of her eon, 
who died a minor, and the estate rem'tf bed nnadministered, it was held that a da 
bonu non grant could be mede, 8 s QWtjh Oh. MiMer.li O.W.tf! 6&1. 

i \ l It Iff* } I I « » *1 i 4 f 

Hat dledWTbo death of thtss^edbtot to whonr'pro'b'sYe' has tieen" granted is 
not the oWly-iitdutaitanbe whioh' ^uetlfilse 4 de bona' non grant. When such an 
executor- ia eon vioted, a de bonii non grant oan be made 1 , ‘ Be Pattt non, 2 b.'W H. 
oooii (309). ’ " ' ‘ ' ' 

. ) . \v i * ' 1 

May : — The wdrd is not meifcly permltsive, but directory, De Scuta ?, 
Secretary of Slate, 12 B.L.B 428. ' 

t 

Bffcete UuaAmlnlstcred . — Thfa Section epplies only when there are unad> 
ministered effeote, vide Bun] it's case, supra , Lalit Ohandi a v. Baikunta, 14 C.W.N. 
463. So where there ie no question of administration, this aeotion has no appliea* 
tlon, Be Nv/rnng Ohundtr : By sack, 8 C-.W'.N. 686. It it for this reason that a 
widow in possession* of her husband’s estate as an beir-01 law end net aeen 
administratrix, It not required to obtain permission of the Probate Court for 
deeling with the husband e estate, Ibid, whioh the oau eqelly de subject to tba 
question of legal necessity, Lapas of long time since tbe death of the deceased 
raitee a presumption of full administration, Bitchi* v. Beet, 1 Add. 144 ; C/tandi- 
oharan Mandal » Bank* Bthary, supra, But in eases of debutter and other endowed 
properties, which require perpetual admjqietratjon, no eucb presumption arista 
from Upas of time, vide Bunj'it Singh'? oats, supra. Of. Parmanunddat v. Venaytkrao, 

7 Bom. 19. Where the widow herself it the administratrix and her maintenance ia 
charged on the eatete. it eannot be eaid that tbe estate ia not fully administered till 
her death, Lakshmi Narain v. Nanda Bant. 9 O.L.J. 116. 

Powers el administrator de bonis uoa: — He has the acme power* at an 
ordinary administrator, vide see. 818, infra. While string tor a grant daunts, , 
non, it is not necessary for him to ask tor leave to dispose of property, Be Mary 
Hemming, 98 del., 679. Of. Catherwood y. Chabond, 1 B.&C. 160. 164. Foe 
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further information on this point, ••• Faihtrleg *. Fate, S Atk. CCS ; Barcda ProtoA 
t, Oajtndra, 19 O.W.N. 667 : 8 O.L.J. 889 i Go ur Chandra v, MotmoUnt, 26> 
O.W.N. 832. 


259. [Pro. S. 46 & Sue. S. 230] la grasting letters oi adminie* 
tratuon of an estate not fully administered, the 
SX a M*dm?^r4! Court stall be guided by the 6am e rules as apply 
to original grants, and shall grant letters of 
administration to those persons only to whom original grants might 
have been made. 

Grants da boats non to be like original grants:— Generally under tbe English 
Law* administration nnder this spotion is granted to those who have the greatest 
interest in the properties of the original intestate. Cf seo 264, wpia. But 
the Court la not oertainly bound to do so hut has also a large discretion in the 
matter. If any mistake was made in the original grant Ibe Court would make the 
neoass^ry correction. In Wanen v. Ktleon, 1 Sw and Tr. 290, tbe original grant 
ot administration was made to one of the next-of-kin of tbe testator in the 
mistaken belief that he bad not disposed of his residuary estate it afterwaids 
granted administration de bonis non to the person whom the Court of Obanoery had 
m the meantime decided to be a residuary legatee. Fee also Ranjit v Jagannath, 
12 Cal 876. w/.ro ; Be Carr, LB 1 P. k D 292 Where stamp duty was paid on 
the whole estate at the time of the original grant, no fuitber duty will he neoesssiy 
on the oooaeion of the dt bonts grant, Ririxbhoys ease I.L.R. (1968) Bom. 748*66 
Bom. L B. 127 -A.I.R. 1963 Bom 228. 

240. [Pro. 8. 47 & Rue. 8. 231] When a limited grant has 
...... . expired by efflux of time, or the happening of 

limited grant expired the event or contingency on which it was limited, 
and still eome part of a nd there is still some pait of the dcceaBed'e 
mta ramistere e8 |. ft |. # unadministered, letters of administration 
shall be granted to those persons to whom original grants might have 
been made. 


ttapplemental or Oeesats Grants Where a preriooe limited grant oomea 
to an end by efflux of time or the happening of the oontingenoy by whloh it wea 
limited and there are etill unadminietered effeots, afresh administration oan be 
granted to penona originally entitled to adminlitration. The grant nnder thle 
Omm 1« grants compared * S0 ^ 0D i® virtually a re- grant of the whole estate, and in this 
with de horns non It differs from a grant de bonis non At seen undqr eee 20B. a 
grant *’ de bonh non grant it for tht purpose of adminlitering the ««. 

administered part of the eelate : hut a eewafe grant le not so limited, but It in respeet 

* Strange v, Blythe, 3 H*gg 180 ; Me tfiddktM, 2 lift 88 61. ' ‘ > 




m,mi] me., o* earns «f» 

«i Ik* whole eetete, Therefore, kbe vetae of the it bole eet&te t* to he taken tot the 
fnujMNa et stamp datf.tbottghs part of the eetale bee been dlepoeed of by virtue of 
the expired limitedgrant, Cf. Abbott v. Abbott, 2 Phi Him 678 ; Et Fozara, 8 Bit. & 
Tr. 176 ; see alee Hirjibhcy'i oaee, I.L B. (1268) Bom. 74*8 *• *« , tvpra. 

Illustrations (a) A grant durante mincrit&U expiree by the death of the 
minor or of the guardian or by tbe minor earning of age. Thus, where a grant teas 
made to the widow daring minority other sen, and tbe eon died before attaining 
majority) it was held that the was entitled to a fresh grant nnder this section 
in raspsot of her husband's satate, fie Otish Ohvnder Zfotter, 6 C.W.N.661. fib) A 
grant during lnnaey expiraa when the lunatic bectmta sane, see. 246 ; (o) For grant 
to attorney, vide notes nnder sees. 241 and 242. For other oases of limited grants, 
see aeoe. 282-240. 


CHAPTER HI. 

Alteration and Revocation of Grants. 

261 . [Pro. S. 48 & Sue. S. 282] Errors iu names and descrip- 
tions, or in setting forth the time and place of 
wrtifl.dbvOonT y ^ tllQ deceased’B death, or the purposo in a limited 
y ' grant, may be rectified by the Court, and the 
grant of probate or letters of administration may be altered and 
amended accordingly. 

Rectification of Errors is Grants: — Eiror* in names annd descriptions may crop 
up in many ways, 0 . 9 . where the name* of the deceased may hare been misspelled, 
the atatuB of tbe deoeased misstated, or the time of the deceased**! death or the 
amount of the estate misrepresented. Also in limited grants there may have 
been a misdescription of the property to be administered, or there may have 
been mlsreoital of the power under which a will has been made, or of a deed by 
whiob a trust has been created. Pee Coote’a 16th Ed. p. 229, it uq, ; Bee Re 
Towgooi, L.E. 2 P. & D 408, All rectifications In grants should he made by the 
Probate Court. No other Court is competent to question the propriety or accuracy 
of, a grant, Snkumri Oupta v. Bharat Mandal, 20 C.L.J. 148 : 26 1,0. S80. 

In the Ooodn of Allohin (L R., 1 P, and D., 664) the Court ordered a memo- 
randum to he endorsed on a probate, after it bad issued, regarding the tine date on 
which a wiU wa* eieoihed on its satisfaction that the date shown in the prohate 
was erroneous. In tbe Goods of /, White, I.L.R, 4 Cal, E82, the Court allowed 
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farther in form fAion on this point, ass Faiitrlet e. Bate, 8 At*. CCS j Baroda Twad 


*• 0<w«<fra. 18 O.W.N. 657 : 8 O.L.J. 
O.W.N. 882. 


883 : Oour Chandra v, Monmokint, 96 < 


259 . 


[Pro. S. 46 & Suo. S. 230] Iq granting letters ol ad minis' 
tration of an estate not fully administered, the 
Court shall be guided by the same rules as apply 
„ . . to original grants, and shall grant letters of 

administration to those persons only to whom oiiginal giants might 
have been made. 


Stales at to grants of 
an administered. 


Grant* de bonis non to be Ilka original grants:— Generally under the English 
administration coder this seotiop is granted to those who have the greatest 
interest in the properties of the original intestate Cf. Beo 264, su^ia, But 
ths Court is not oertainiy bound to do so hut has also a large discretion in tbB 
matter. If any mistake was made in the original grant (he Court would make the 
neoessary correction, In Waiien v. KiUon , 1 JSw a D d Tr 290. the original gr^nt 
of administration was made to one of the n*xt»of-kin of the testator in tie 
mistaken belief that he had not disposed of his residuary estate it afterwaids 
granted administration de boms non to the person whom the Court of Chancery had 
in the meantime decided to be a residuary legatee, gee also Bavjit v Jagannath , 
12 Oal 376, suj>ra ; Be Carr, LB 1 P. & D 292 Where stamp duty was paid on 
the whole estate at the time of the original grant, no further duty will be necessaiy 
on the occasion of the de &j»«j grant. Etrjtbhoy's ease I.L.B, (1963) Bom. 748-66 
Bom. LB.127-A.LR 1963 Bom 228. 


260 . [Pro. S, 47 & Sue. S. 231] When a limited grant has 
expired by efflux of time, or the happening ol 
the event or contingency on which it was limited, 
and there is still some pait of the deceased's 
estate unadministered, letters ol administration 
shall be granted to those persons to whom original giants might have 
been made. 


Administration when 
limitod grant expired 
and still some part of 
estate unad mi metered. 


Supplemental or Oessate Grants : — Where a previous limited grant oomes 
to an sod by efflux of time or the happening of the contingency by which it was 
limited and there are still coadministered effects, afresh administration ©an be 
granted to parsons originally entitled to administration. The grant under this 
Ornate grants compared i#ot,OD ia vi^tnally a re-grant of the whole estate, and in this 
bonw non it differs from a grant de boms non As seen und*r see 268, a 
de boni$ non grant ia for the purpose of administering the vn • 
administered part of the estate ; hut a ornate grant is not so limited, but U in respect 

* „ , — m M mm , , 

* Strang* *> Blythe, 3 160 ; Be Middleton, 2 &w 61 . 


with de 
grants. 




am mmo % sic., of ©bahts <» 

«f the whole eetete, . Therefore, tbe value of the whole eetate it to he taken for the 
oarpoeet at eta nap dal;, thoagh a part of the eetate faae been dlepoeed of by virtue of 
♦he expired lhcited.gr ant, 01. Abbott v, Abbott. 9 Philliu £78 ; St Fozara, > GW. & 
Tr. 176 ; eee also Hirjibhoy'* ease, I.L B. (1968) Boo. 746-de , tupra. 

i 

Illustrations : — («) A grant durante minoritate expires by tbe death of the 
minor or of tbe guardian or by tbe minor coming of age. Tbue, where a grant was 
made to the widow daring minority of her eon, and tbe eon died before attaining 
majority, it wae held tbat the was entitled to a fresh grant under this section 
dn respect of her husband's eetate, Be Giieh Chrndtr MUUr t 6 O.W.N. 661. {b) A 

(grant during lunacy expiree when tbe lunatic becomes sane, aec. 246 ; (o) For grant 
Co attorney, vide notes under sees, 241 and 242. For other oases of limited grant*, 
see secs. 24)9-240, 


CHAPTER HI. 

Alteration and Revocation of Grants. 

261 . [Pro. S. 48 & Sue. S. 232] Errors iu names and descrip* 
tions, or in setting forth the time and place of 
Mo h uLdTyOouX y * tlje deceased’s death, or the purpoBe in a limited 
grant, may be rectified by tbe Court, and the 
grant of probate or letters of administration may be altered and 
amended accordingly. 

Rectification of Errors in Grants: — Errora in names annd description! may ofrep 
up in many ways, e.g. where the names of the deceased may bare been misspelled, 
the status of the deoeased misstated, or the time of tbe deosased's death or the 
amount of the estate misrepresented, Also in limited grants there may have 
been a misdescription of tbe property to be administered, or there may have 
been miareeital of the power under wbiob a will has been made, or of a deed by 
which a trust baa been created. Bee Coote's 16th Ed. p. 229, it uq.; Bee Re 
Towgood, L.B. 2 P, & D 406, All rectifications in grants should be made by tbe 
Probate Court. No other Court la competent to question tbe propriety or accuracy 
of, a grant, Sukumri Gupta v, Bharat Mandal, 20 C.L.J, 146 : 26 1,0. 680. 

In the Goods of AHchin (L B., 1 P. and D., 664) the Court ordered a memo* 
ran dam to be endorsed on a probate, after it had issued, regarding the tiue date on 
whioh a will was ©xeodted on its satisfaction that the date shown in the probate 
wae irroneoue. In tbe Goode of J. White, I, L.B. 4 Cal, £82, the Churl allowed 
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amendment of error io the Probata, In this oase the testator's will h d«wn up 
oontained a baqueet to George Barns; White the testator intending to bequeath to 
George Barney Ward. Before exeoution the word ‘White’ waa etrnok cut and 
'Ward' written above and the alteration was initialled by the witneeeee, bnt not 
by tbe testator. Tbe probate oontained the word * White' only. Cn an affidavit by 
one of the witnesses tbe amendment was ordered. 

J 

In Ornndra Kumar v, Bajiswari Bay, 27 Gal., 6, when there was a elerieal 
error in the form of a probate granted, and tbe Jndieial Commissioner refnsed to 
amend it beeanee the giant was by bis predecessor, it was held that though there 
was no appeal from suoh an order under see. 299, post, yet tbe High Court might 
deal with the oase in revision under section 116 of this 0. P. Code and set aside tbe 
order. N B — Only suob mistakes and errors oan be reotifird under this seotion se 
are evident, Mcllish v, Melltsh, 4 Ves., 19 ; Philips v Chamberlain, 1 Vee., 61 (67) ; 
Be Scholt, 1901 P. 191 ; vide also 4 Cal. 662, supta. 


262 . [Pro. S. 49 & Sue. S. 233] If, after tbe grant of 
letters of administration with tbe 'will annexed, 
a codicil is discovered, it may be added to tbe 
grant on due proof and identification, and tbe 
grant may be altered and amended accordingly. 


Procedure where codicil 
diacoverred after grant 
of adminifltration with 
will annexed. 


The prooeduie followed in England aa laid down in Tristram and Ooote’B 
Probate Praofcioe is as follows : If a oodioil is found aftei probate of a will has 
been granted, a separate probats is granted of that oodioil* and tbe first probate 
undergoes no alteration or amendment whatever. If, however, the appointment 
of tbe exeoutors under the will is annulled or varied by tbe oodioil. tbe probate 
mast be brought in and revoked and probate will be granted anew of the will 
and oodioil. Bbould an unattested or unexecuted paper inoorporatfd by tbe 
teetator m his will have been omitted from probate, it may be amended by engross 
sing tbe former into it. 

263 . [Pro. S. 50 & Sue. S. 234] The grant of probate or letters 
„ , of administiation may be revoked or annulled for 

Revocation or annul- . 

meat for juet cause. ]U8t OftUSfi. 

Explanation — Jofit cause shall he deemed to exist where — 

(а) the proceedings to obtain tbe grant were defective in 
substance ; or 

(б) tbe grant was obtained fraudulently by making a false 
suggestion, or by concealing from tbe Court something 
material to tbe case ; or 
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(c) the grant was obtained by means of an antrne allegation 
of a fact essential in point of law to justify tbe grant, 
though euoh allegation was made in ignorance or 
inadvertently ; or 

{< d ) tbe grant has beoome useless and inopeiative through 
circumstances ; or 

(e) [Pro. A. of 1889, Ss. 2 & 11] the person to whom the 
grant was made has wilfully and without reasonable 
cause omitted to exhibit an inventory or account in 
accoi dance with tbe provisions of Chapter VII of tbie 
Part, or has exhibited under that Chapter an inventoiy 
or account which ib untiue in a material respect. 

Illustrations . 

(*) Tbe Court by whioh tbe grant was made had no jurisdiction. 

M The grant was made without citing parties who ought to have been cited. 

(m) The will of whioh probate was obtained waa forged or revoked. 

M A obtained letters of admmistrotion to the estate of B f ae bis widow, 
but it has smoe tr&nsphed that she was never married to him. 

(o) A has taken administration to the estate of B as if he had died intestate, 
but a will has sinoe been discovered. 

(vt) Since probate was granted, a later will has been discovered. 

(oh) Since probate was granted, a oodioilhas been discovered which revokes 
or adds to the appointment of executors under tbe will. 

(via) The person to whom probate was, or letters of administration were, 
granted has subsequently beoome of unBound mind. 

Bsope of Enquiry :—The only matter for consideration upon an application 
for revocation under this section is whether the applicant has made otf a jiistcawt 
for revocation. The application cannot be thrown out at this stage on the gionnd 
that the applicant has not adduced svidenoe sufficient to throw douht upon the 
genuineness of tbe will, Mokshadaytm v. Kamadhat , 19 0 VV N 3108 ; DuigagaU v. 
Sowrabit it. 89 Oal 1001 : 10 0 W.N. 956 ; Akhilewar i v. Hariclarun, 40 0 L 3 397 r 

192d CW. 889, No question of genuineness of will arises for consideration till 
61 
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the Court ha» decided that the grant of probate or lettirs of adminietiation should 
be revoked on one or more of the grounds specified in this taction, 40C.LJ. 297: 
84 1,0. 689* This broad proposition is somewhat inconsistent with Illustration 
(iii) of the seotion, uuder which the question of genuineness of the will csn be 
canvassed before the Court before aotual revocation, see Anil Behan Ghost v Lalita 
Bala, 1958 B.O.A, 1026-1956 8.0 J. 678-A I.R. 1965 B.O. 666 -(1966) 2 M.LJ. 
(S.O ), 84, 8,0. supra. If any one of the grounds mentioned in the lection is made 
out in support of the application for revocation, the order for revooation should be 
made, Kalmaddin v Hara Sundari, 109 1,0. 248 (Cal ), If just oauss is made out 
it will be proper for the Court to revoke the grant, Priyanath Bhattacharji v. 
Sailabala Devi, A.l B 1929 Pat. 386. 

Revocation This seotion provides for the revocation of a giant on the 
ground of what is beroinaflsr oallt d a just cause For meaning of just cause, see 
Eara Ooomar v Dooroamom, 21 Cal., 195. The sort of grant, revocnbility whereof 
is contemplated by this section, does not include a grant of administration ad htifn 
under seo 251 on the recusancy of the exeoutore or the possible administiators to 
act under the will ; suob a grant oannot be revoked hereunder at the instance of the 
executors who subsequently veer round, although a supplementary giant can be 
made in their favour keeping the administration ad Ittem in tact, Mussmt. Golah 
Diyee , In re, 48 O.W.N. 1193- A.I.B. 1939 Cal. 718-186 I.G. 841. 

As the grounds of revooation stated in the seotion are exhaustive {vide under 
the beading "Explanation,") there oannot be aDy revooation 
of^rovooation° gr0UD( ^ 8 on any other giounds. 8o it has been held that a grant 
oannot be revoked on the ground that the executor baa 
become immoral, Mohan Dai v. Latchman, 6 Oal., 11. There cannot be any 
revooation of a probate by the Probate Court on the ground that the teims of a 
will are oontrary to the provisions of Mahomedan Law, Mahomed Benu Meah v. 
Sabida Khatun , infra, No revooation on the ground of mismanagement by the 
executor, Annadaprasad v. Eahknshna, 24 Cal. y 95 ; maladministration is no just 
cause for revocation, Gouichandra v. 8 larat Sundart, 30 0 WN 880 : 40 Cal. 60: 
16 10.44. Mis-statement of the date of death in the application for grant is 
likewise no just cause, Mana Abu v Beebee, 4 Bur L.J, 73. A probate can be 
revoked only by the Probate Couit and not oollater&lly in anothei proceed- 
ing, Mahomed Bonn Meah v. Sabtda Khatun , 29 CL.J 37: 23 C,\V,N. 668: 49 
1.0,128. Vide also under the beading "Grant oannot be ooilatei ally attacked’** 
Though the Offioial Trustee of Bengal may not be authorised to accept probate, the 
judge oannot be said to have acted without juiisdiotion in granting piobate to him, 
and hence the probate cannot be revoked, Official Trustee v Kumudim Dmi, 87 Cal., 
887 : 6 I.G. 973. Appropriation of assets by the legatee-executor before paying off 
debts may be a ground for revooation, Isivar Singh v, Earhshen Lul , til P.W.B. 
1915; 179 F.L.B. 1915 : 29 I 0. 764 A right to ask for revocation is not lost if 
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the petitioner for revocation aoti in oonoert with somebody, Sharastlala v. Annada- 
moyi , 13 O.W.N, 6, Vide notes under the heeding “Just Cense/ 1 infra . A grant In 
violation of seo. 393, infra, is liable to be revoked Cf. hwar Stngh v, Earkishen 
£al,84P.W.B. 1915: 29 1.0. 764, supra; Be Jenkins , 8 Pbill. 83 ; Be Bradshaw, 
13 P. & D. 18. A grant obtained surreptitiously (# g pending a Caveat or pending 
a oonteat) is revocable, Trimlestcwn v, Trtmlestown t 8 Hagg. 243. Of. Mokshadayani 
v, Karnadhar, 19 C.W.N. 1108 : 81 LG. 702. When letters of adminiatranion are 
wrongly granted, the proper course will be to apply for revocation of the same, 
Daropli v. Santi, A.I.B. 1929 Lah. 483 - 116 I 0. 452. There may be revocation 
apart from this section and on review under section 114 of tbe C. P. Code or in the 
exeroise of inherent power under Beo. 161 of that Code, Borman v. Nekram , 87 All. 

380: 13 A.Ij J. 44 : 29 I.G. 138; Eyone Hoe v. Kycnsooni 8 
Bang. 261. But the distinction between tbe grounds of 
revocation hereunder and those for revocation upon review, should be appreciated, 
Venkma v. Lelchana, A.I.B. 1939 Bang, 216*182 I.O. 627 and the necessity for 
adopting different procedures in tbs two oases should also be realised, Ibid. The 
Court cannot commence a revocation proceeding of ite own motion, Saiat Sundari 
v. Umiprasad, 31 Cal., 626 : 8 O.W N, 679. 

No Revocation when no grant issued Revocation of probate which was 
never issued is without jurisdiction, Jamsetji v Nasurwanji , 87 Bom., 168 : 16 Bom. 
L. R, 192; 19 1.0. 406. 

Partial Revocation See hwar Singh v. Harkrishen Lah 84 P.W.B. 1916: 
29 1.0. 764, supra. 


No revocation Suo motu . 


Procedure Where a probate is sought to be revoked on tbe ground of the 
invalidity of tbe will, the proceeding should be initiated in tbe foim of a suit as 
provided for in the 0. P. Code, Be Earendra Krishna , 6 0 W.N. 883. For tbe proce- 
dure to be adopted for an application under this section, ude Be Mohendranarain 
R<yy f 6 0 W N. 877. Proceeding for revocation on tbe ground of irregularity 
merely should be started by motion on notice and not by a rule nisi . Ibid , The 
Court oannot start revocation proceeding of its own motion, Sarat Sundcri 
v. Umaprasad , 8. C.W.N 678 ( Supra ). Where a probate granted by the Hiih Couit 
is sought to be revoked tbe proper prooeduie is to file a petition under the Test- 
amentary and Intestate Jurisdiction of tbe High Court and not a suit on tbe 
Ordinary Original Side, Narbhtram Jivram v. Jovallalh, 86 Bom. L.R. 998- A.I.B 
1938 Bom. 469*0 147 I.C. 362. Where probate was granted in common foim end 
an application for revocation was made twenty years after for want of spsoisl 
citation on two minors, tbe proper proeedure for ibe Court to adopt would be to 
call on the executor to prove tbe will in tbe revocation proceeding, Aswini Kumar 
Ghakravartiv. Sukharan Chakravarti, 86 O.W.N. 668- A.I.B, 1981 Cal 717-186 
1.0. 386* A proceeding for revocation and net a regular suit would be the 
proper procedure, 
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Parties to Invocation proceeding Tbe executor* the administrator, and all 
persona deriving a title from such executor or administrator (e,g. an assignee 
from the sxeootor), and persons likely to be affected by the reversal of the grant 
are necessary parties, Kashi Ohunder v. Gopi Krishna f 10 Cal., 48. If necessary 
parties are not impleaded iu tbe revocation proceeding, it woald fail and adminis- 
tration order would follow, Kahmaddtn v, Haia Svndari , 1C9 1,0. 243, (Cal.). 


Court's Power of Revocation Such power is discretionary, Mena Altt v, 
Tj>ebei, 4 Bur, L.J. 78 ; Georg e Anffawp v. Mtllicant Spencer , 35 Bom, L.B. 7C8- 
A. Lli. 1938 Bom. 870 “ 149 I. C. 261, but see Pttyanath Bhatlacharji v. Satlabala , 
A. LB. 1929 Pat. 386. As the power is discretionaiy, tbe Court should not allow 
revocation on the ground that an inaccurate inventory is furnished, especially 
wheu au accurate one is not possible in tbe circumstances of tbe case. Maddali 
J cnJcjdasiramy v. I cllamjialli, 34 1,0. 435 (Alad,). The Court cannot act sue mctVt 
vtde sup\a 


Apart from this section, notwithstanding its exhaustive character, tbe Court 

baa inherent Jurisdiction to withdraw (t.s, revoke) a grunt 
Inherent; power to , . , , . .... , . , . . _ , , 

withdraw pant. wnioh waB made in violation of the conditions on the ful- 

filment whereof alone the grant could he made, just to 
prevent the abuse of the processes of Court, Prem Sukh v Ml. Farbati , 7 Lah. 270 - 
27 P.LB. 364 -A.I.B. 1926 Lah. 362-94 I.O. 329. 


No revocation or no refusal of grant on the ground of prejudice to the creditor 
of tlio heir of the testator : — Probate of genuine will cannot be refused or revoked on 
the ground that otherwise tbe creditor of the heir of the testator will be deprived 
of bis means of realising bis dues, Southern Bank Ltd. v. Kesardas. 62 C.W.N. 
444 - A LB. 1958 Cab 877. 


Notice :~~Of the application for revocation should be given, Barman v. 
Nekram, 37 All , 380 : 13 A.L J. 44 : 29 I C. 133, Once the Court has made a grant, 
it cannot revoke it without giving notice to tbe gzentee, Ibid. 

Onus of Proof The onus is on the applioant to substantiate the grounds 
on which revocation is prayed for, there being a natural presumption of the 
regularity of the previous judicial proceeding under seo. 114 of tbe Indian Evidence 
Act, see Bhagtrathi v. Ghisa Stngh , 47 I.O, 174 ; Lachko Btli v, Gopinurain , 23 AIL, 
472 ; Kommollochm v. Nilrutton , 4 Cal., 860 ; Sukh Dei v. Kedarnath , 28 AIK* 406 ;? 
Barry v. Bttilin. 1 Curt, 638 * 2 Moo P.0, 480. Tbe question of onus becomes a bit 
complicated when revocation ib sought on two grounds, viz. (i) non-citation and (ii) 
forgery of tbe will. If these two issues are tried separately and the; plaintiff 
succeeds on the first issue, revocation will follow, but sfjll it would be ojrfiHo 
the defendant to prove the will and if he succeeds, the probate will stand. Ifibe 
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plaintiff f Mis on the firet issue, then it will be open to him to substantiate fain 
second ground, namely, that the will was a forged one, and the onus will he on him 
to prove the forgery, and in the event of his success, the probate falls, but other* 
wise it stands. If the two issues are tried together and the plaintiff succeede on 
the first, the onne of proving the genuineness of the will, will be on the defendant, 
Mahomed Ibrahim v. Bholanalh, 60 OJN, 428 ; Jtamanand Eutr v. KalamU Ever. 
66I.A. 18-7 Pat. 221-47 C.L.J. 171-32 C.W.N. 402-64 M.LJ. 281-1928 
M.W N. 282-80 Bom. L,R. 227-26 A.L.J, 886-6 O.W.N. 96-AJ.B. 1928 P.O. 
2 - 107 I.O. 14 (P.O). Bead in ibis connection the cases under the beading, 
Onus of Proof under sec, 283, post. An applicant for revocation tabes upon 
himself the burden of displacing the direct and positive evidence adduced in the case 
regarding execution and attestation, Kristog^Ml v. Baidynath , I,L.B (10S9) 2 Cal. 
173 “A. LB. 1939 del. 87-181 10.8. 

Grant of Probate is a Deeres A grant of probate is a decree and cannot 
be set aside except on the ground of fraud or want of jurisdiction, Eommolhchun v. 
Nihuttan, i Cal. 360. A probate proceeding is quasi in rem, it binds parties who 
appear, as well as those who are oognisant of it, Kunjo Lai v. Kail ash C7p,14 
C.W.N. 1068. 

Grant obtained by fraud : — Is void ab initio, Debendranath v. Administrator • 
Qenereral, 36 I.A 109 : 36 Cal., 956, P.0, (on appeal from 83 Cal. 718 : 3 C L.J. 
422: 10 O.W.N. 673). 

Which Court to revoke: — Only the Court which made the grant can revoke 
it, Kommollochun v. Nilnittan . svpra. Cf Kamona Sundari v. Hurrolal , 8 Cal., 570 ; 
Nobin Ghnnder v. Bhaba Smdari, 6 Oal., 460 (462-68). Vide also the notes under 
the heading "Grant cannot be collaterally attacked’ 1 helow. If an application for 
revocation is made to any other Court, that Court will refer the applicant to the 
Court which made the grant in order to observe a comity between jurisdictions, 
disregard whereof is calculated to load to moat unfortunate friction, Sarajini Lam, 
Be, 46 0.W.N. 757. This rule is however euhject to this consideration that a 
revocation application renders the proceeding contentions Incapacitating a Distiict 
Delegate to deal with it any more, see Kailash Chandia v Nanda Rhmar t 48 
O.W.N. 761 - A. l.B. 1944 Cal. 886, cited under seo 272. post. Under sec, 264 (1), 
all District Judges have jurisdiction in revoking probates and letters of 
administration. 

Grant operative until revoked:— A genereal grant made under section 2(9 
is operative under Bee, 216 until the grant is revoked or recalled on one or 
other of the grounds mentioned in this section, Eani Lemaiigini v. Sarat Smdaii , 
84 0.LJ.467; 66 LO. 882. Of, Forbes v. Peterson , LL.lt. (1941) 2 Cal, 1-46 
0.W.IL 789*“ A. I.B. 1941 Cal. 417«*196 L O. Ill, The Court will not make a new 
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grant unless the grant originally made Is revoked, Bains Commissary of Canterbury , 
7 Mad. 146 (147)* Of. Sarada Kanta v. Oobindmohan, 12 C«L«J. 91 ; Kunja Lai ?« 
Kailash Chandra , 14 O.W.N. 1068. 

Grant eannot be collaterally attacked : — If a grant is wrongly made the 
proper prooedure is to apply for revooslion under this section, and not to challenge 
ite legality in a collateral proceeding. Thua, where a grant is made to a widow, the 
reversioners cannot question the propriety of the grant in a 
K# vocation p roooedUng.^ fluib * or declaration that an alienation by the widow 1 b invalid, 
Anand Charan v. Aiul Chandra , 28 O.W.N. 1045 ; 81 C L.J. 8 : 
64 LO. 197. Likewise, a suit for declaration that the grant is invalid oannot be 
maintained in a Civil Court, Mahomed Benu Meah v. Salida Khatun , 29 C.L.J. 87 : 
28 O.W.N. 658 : 49 1.0. 128. It seems to be the intention of the Legislature that 
no civil suit should he maintained to revoke a probate on ary gr:und and a party 
aggrieved by a grant should seek his remedy hereunder, Pannalal v Eavsraj Gupta, 
LL.B. (1940) 1 Cal. 14- A.I.K. 1940 CaL 286-188 1.0.674. Similarly, in a suit 
for rent by the giantee of probate, a defence that the grant was obtained by 
misrepresentation cannot be taken, Ambica Churn v. Kala Charan , 10 C W N. 422. 
Of. Iiaj'ib Panda v. Lahhan t 27 Cal. 11. Where a grant is challenged on the ground 
that the will is a forgery the proper procedure will be a revocation proceeding 
hereunder and not a civil suit, Kailash Chandra v. Nanda Kumar , 48 O.W.N. 761 - 
A.I.R. 1944 Gal. 885. In one case, the Caloutta Ocurfc nas held that where the grant 
was without jurisdiction (and a nullity), as for example where a grant was made in 
the oase of survivorship (read the notes at pp. 870-71, ante) it could be challenged 
even in a collateral proceeding without formally getting it revoked by a proceeding 
hereunder, Durga Prasad v. Jewdhari Sing , 62 Cal. 788 - 61 C L J. 698- The reason 
for the view is that a grant whioh is void ab initio oan always be ignored, Ibid . 
According to the Bombay Court, a proceeding hereunder and not a regular suit is 
very often the appropriate remedy for getting rid of a wrong grant, hut under 
•peoial circumstances, the remedy may be sought for by a regular suit as will, 
George Anthony Harris v. Milhcent Spcncor, 86 Bom. L.B, 708 — A, I. B. 1988 Bom. 
870-149 1.0. 261. 

Object of Citation The object of witatioc is that all persons who are 
interested in the estate or who may be adversely affected by the grant, shall have 
notice of the probate proceeding and an opportunity of intervening for the proteo* 
tion of their interests, Akhtlcswari v. Sari Charan , 40Q.LJ.297: A. I,B. 1925 
Oal. 228: 84 1.0,689; Srish Chandra v. Bhabatarini , 48 0 L.J. 262 — SS O.W.N. 
993- A. I B. 1928 Cal. 696-114 I.C. 794. 

Non*cttation, if a ground for revocation .'—Omission to serve notion ie not 
by itself a sufficient ground for revocation of probate, Halini Sundari v. Bejoy 
Kumar, 21 C,L J, 565 ; 80 1,0, 12 ; Abhoya Charan v, Saroja Sundari , 41 Oal. 819 ; 
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241.0.27; Skoroehibala v. Anandmoyi. 12 O.W.N, 6; Eusoof Ahmed t. Ismail 
Ahmed. 1988 Bang. L.B. 860- A.l.R. 1938 Hang, 261-176 1.0. 614 <F. B.) ; 
MUtuhdhari v. Prem Debt. A I B* 1969 Pat 670; (bia will be bo when the citation 
ia discretionary ae under see 288, but where citation it necessary, or oompulsory as 
under eeo. 229, omission to issue citation will be a juet oause, Digamhar r. 
Narayana. 18 Bom. L. R. 88 : 9 1,0. 864 ; Priyanath Bhattacharji v. Sailabala 
Devi. A.l.R. 1929 Pat. 885. Read also Dinobandhu Boy v Sarala Sundati, I. L.B. 
{1940) 1 Oal. 88-71 O.L.J, 26-44 O.W.N. 149- A 1 R. 1940 Cal. 296-188 I.O. 
787; George Anthony Sarris ▼. Militant Spencer , 86 Bom. L.R. 708- A.l.R. 1938 
Bom. 870. On the basis of the same fundamental distinction between optional and 
compulsory citations, it has been held that a giant of administration with the will 
annexed without citing the executor appointed by the will and calling upon him to 
aooept or renounce his office ie defective, Hoimusji v Dhatbotji, 12 Bom., 164, 
but if the party was otherwise aware of the proceeding, absence of a special citation 
will not give rise to a just cause, Premchand ▼. Surendta Nath, 7 C.W.N 190; 
Abhoy v. Snroja, 41 Cal., 8 19 ; Rallabandy v. Yanamandra, 46 M.L.J. 388 ; 84 M.L. 
T, 141 : A- 1 R, 1924 Mad , 678 : 79 I.C. 44. bee also Shyama Charan v, PiofuVa 
Sund iri, 19 O.W N. 882 : 21 C L J. 667 : SO I.O. 161 ; Re Bhuggobutly Dasi , 27 Cal.. 
927 : 4 0 W.N. 767. Generally speaking absence of necessary citation makes the 
proceedings defeotive and liable to be revoked is a ground for revocation, rrtyanath 
Bhattacharji v. Sailabala Devi, supra ; Re Gunga Bissen, 2 C W.N 607 ; Diaupadi 
Dasi v. Raykumart , 22 O.W.N. 664 ; Re Nemaiohand Bysach, 6 C L.J. 660, although 
want of citation will not by itself vitiate the probate, Azmunnisa Begum v. Hi 
Khan, 29 Rom. L.R 434 -A.l.R 1917 Bom. 387 -102 I.O. 129. The sin of 
omission to cite is not neoesiarily always non-pardonable. lheie may always be 
attenuating oiroumstancos to mitigate this evil, What these attenuating cir- 
cumstances are depend upon the faots of eaob individual case. Delay in applying 
for revocation whioh amounts to waiver or aoquiseence would be one snoh 
circumstance. Knowledge of the probate proceeding would be another, and soon, 
Dinobandhu Roy v. Sarala Sundari , I. L.R. (1940) 1 Cal. 83-44 O.W.N. 149-71 
O.L.J, 26- A.l.R, 1940 Cal. 296-188 1 O, 787. When the will was proved in 
oommon form and an application for revocation was made twenty years after on 
the ground that special oitations had not been issued on two persons who were 
minors at the time the probate was granted, the proper procedure to adopt in 
the case would be that mentioned at p. 488, under the heading, ''Procedure'*, see 
Astoini Kumar Qhakravarti v, Sukhaharan. 86 0 W.N. 5C8- A.l.R 1981 Cal* 717- 
186 I.O, 286. Subject to what has been said above omission to cite those who ought 
to have been oited would entitle them to &Bk for recall of the giant, A, R* 
Neogi v. B B Neogi. 14 Rang. 146- A.l.R. 1936 Rang. 106-161 I.O 629. Citation 
should give the party oited sufficient opportunity to contest the validity of the will, 
that is, Citation should be of such a character as to invite opposition, Srnh ( handra 
v. Bhabatarini. 48 0.L J. 262-82 O.W.N. 998 -A.l.R. 1928 Cal. 696-114 I.O. 794. 
If 4he parties not cited do not themselves object to the grant, the grant cannot he 
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revoked for mob non*oitatiot>, Ranmaya Gaorangini v. Betty Mahbert, 81 O.'W.N. 
160 -A I.B. 1927 Cal. 207-100 I.0. 177. A party atanding by inspite of knowledge 
of the probate proceeding, oannofc make any grievance on acoonnt of non -citation* 
Narendra Nath , v. Falccrmani, A.l R. 1962 Cal. 20. A minor, if not oited, can, on 
coming of age, oornpel the executor to prove tbe will in solemn form in hie 
presenoe, Rebells v. Rebelk, 2 C.W.N, 100 ; Ntstarini v. Brohmomoyi , 18 Cal., 46 5 
Pa line v. Bejoy Kumar , 11 1.O. 277 ; Azimuddin Begum v. Alt Khan , supra . Non* 
citation is no ground tor revocation where tbe party had parted with his Intersil 
by sale, Mangla Qawa v. Somun , 67 I.C. 24. A grant made after issuing eitation to 
the nearjit ajuate of the deceased oauuot be sought to be revoked by the 
son of such agnate on ths ground that no oitation was iesoed to him, Bibhuti Prasad 
v. Pan Kuer , A.I.B. 1930 Pat, 488 - 126 T.C. 774. Of. A. I.B. 1964 Pat. 270. 

Effect of Revocation Revocation of a grant has the effect of reviving 
the original proceeding, [Brindaban Chandra v. Sureswar Shaha, 10 O.L.J. 263 J, in 
order to give the executor an opportunity to prove the will in the Bolemn form, 
[Abhoya Charan v. Saroja Sundari , 41 Gal , 819 : 24 1.0.27] Read Ramanandi 
Kuerv. Kalwiii Kuer. 65 I.A. 18-47 O.L.J. 171-82 C.W-N. 402, P C. When a 
grant is recalled, tbe onus of proving the will is upon the persons who propound 
the will. If is for such persons to prove that tbe will Is a genuine cne and not 
for the other party to prove that the will is a forgery, A, B . Neogi v. B B . Neogi , 
supra. Where a grant is revoked* the Court has jurisdiction to entertain a fresh 
application tor ths same object, Brijlal v, Secretary of State , 20 All., 109. Where a 
probate is issued without citing a neoeesary party, and it is subsequently revoked 
on that aooount, such revocation of a probate does not render invalid any charge 
created by the executor when the probate was in force, Golinda Mo)um v. 
Mayiunneua, 7 I O. 9 (Cal ) ; also Qojfal Das v. Badree Das, 83 Oal , 667 : 10 C.W.N. 
662 (this is a case of sale) — following Bcxall v Boxal, 27 Ch. D. 220 ; Craster v. 
Thomas , ( J 909) 2 Oh., 848 ; Sailaja v. Jadunath , 19 C.W.N. 240 ' 27 1,0. 716, Ibe 
revocation has no retrospective effect and does not necessarily invalidate tbe past 
transactions of the executor, Ma Thein v. Nepean, 8 Rang. 468- A. I.It. 1981 Rang, 
16 — 128 1 0.869. That is, the i evocation makes tbe grant void only as from the 
date when it !b made and not void ab initio , Akshay Kumar Pal v. Nandalal Das , 
I.L.R, (1946) 1 Cal. 432. All mesne dealings In due course of administration and 
with persons acting in good faith up to the date of revocation will stand good. Ibid . 
The validity of a decree against an exeoutor is not affected by tbe subsequent 
revocation of tbe probate. It is binding on the estate and on all subsequent 
representatives of the estate, Ma Thain v Nepean , 9 Rang. 860- A.l R 1981 Rang. 
283-183 I.C. 494 — following Hewscn v Shelley , (1918) 2 Cb. 884, B. 0. (1914) 2 Ch. 
13 ; A’len v. Dundai, 8 T.B. 126. A judgment against an outgoing grantee is 
binding upon an inoomlng grantee, Bai Mtherlai v, Mag an Chand t 29 Bom. ,96, 
Bub where the grant is void ab initio , as when obtained by fraud, all tbe sots of the 
grantee are absolutely invalid, Debendra Nath DuAt v. Administfator*Q*H(ral f $6 
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l L 109 : 85 Gab. 966, P.a (an appeal from 88 Cal, 718 : 8 0 L.J. 429 : 10 G,W,N f 
673); Ellis v Ellis, (1905) 1 Oh 618; notice that this view ii not inoonaietent 
with B*mon v. Shelley . (1913) 2 Ch. ( 884 ; (1914) 2 Ch 18 ; supra, 

Bei Judicata An order passed after contest in a probate proceeding is r#« 
judicata in a subsequent proceeding. Such a deoision ie binding on all parties 
who had an opportunity of putting foiward their objections unless they can 
make out a good oause under this seotion for setting it aside. Though there ie 
no limitation for an application for revocation {vtde infra), still such sn applica- 
tion may be barred by res judicata The principle of res judicata will epply even 
when the party omits to put forward bis objections inspile of oppoitcnity to do so, 
Ballahandy v. Yanamandra, 46 M.L J. 883 : A.LR. 1924 Msd. 678 : 34 M L T 141 : 
79 10 44. Of Divijendranath v. Goloknath , 19 C.W.N 747 : 21 C.L J 287 : 281.0. 
674 ; Kunjolal v Kailash. 14 O.W N 1068. If a person had an opportunity to 
contest a will, but negleots to utilise that opportunity, he has to thank his own 
laohes if he finds himself subsequently debarred from agitating over the seme 
oause, Veuhana v. Letchana, A.I.R. 1939 Kang. 246-182 I 0. 827. Comp Forles v 
Peterson, oited at p 494 (bottom), post A previous application for revocation on 
ths ground that the executor was guilty of maladministration was refused , sub- 
sequently, another application for revocation was made on the ground that the will 
was a forgery, and it was held that the second application was not baned by 
constructive res judicata, as there was no obligation to take the latter ground in 
the firBt application, Khtrodamoyi v Bagala Sundart, 4 O.L J. 402 ; Cf. Abdul v. 
Mg, Mm, 12 Bur, L.T. 114 ; 61 LG. 856 A decision in a contentions letter of 
administration case to the effect that a person was a particular relation of the 
deceased and as such the nearest heir is binding on those who claim through the 
party contesting the relationship. J, C, Galstaun v. Ptafulla Kumar , 86 O YV.N. 
683— following Kaltpada Be v, Dwijapada Das, 67 I A. 24-84 C.W.N. 20], P.O. 

The bar of res juiicita arising against a party who has once unsuccessfully 
attempted to get a probate revoked is not removed by the faot that another party 
has secured a revocation of the grant The revocation of grant at the instance of 
one party is not a levooation for all peisona and will not enlarge the rights 
of a previous unsnooessful applicant for revocation to ic-agitate the matter by 
entering fresh caveat to the probate proceeding re-opened at the instance of the 
other party, Re Bajkrtshna Mukherjee , 89 0 VV.N, 1071. An order discharging 
caveat on the ground of want of interest is res judicata in a revocation proceeding 
by the defeated oaveator, Pradip Kumar Saikar v. Vmarant Bose , A, I.B 1969 
Oal, 277. 

Effect of finding in a Revocation Proceeding lead Piatap Chandra v. Kali 
Bhanjan, 4 O.W.N. 600 ; Contra, Sheikh Ajm v Chandra Nath, 8 C.W N. 748-md 
tha oommenti on that* ohm in Khiradamcyi a Bagala Sundart, 4 C L J, 493 ; read 
69 
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also Pannahl y. Eemtaj, I.L.R. (1940) 1 Oal. 14- A.I.B. 1940 Cal. 286, Cl. 88 Mad. 
203 ; 61 1.C. 366 (Bur.). 

Minor not Represented If a minor is not properly represented in a probate 
proceeding, be oan ask for revocation, Naba Oopal y. Sr* Gopal t 28 G.LJ. 79: 
88 I.O. 14 ; Sachindra v, Bironmoyee, 24 0-W,N. 688 : 69 1 0. 486 : Dwijendranaih 
v. Goloknath, 19 C.W.N. 747: 21 O.L.J. 287: 28 1.0.674; Batmabatt Mitra v. 
Kunjamohan Das , 36 C.W.N. 887-A.I.B. 1931 Oal. 718-136 1.0. 282. But 
oompare Badhashyam v. Banga Sundari , 24 C.W.N. 641 : 69 I.O. 664 ; In this oase 
it has been maintained that unless there )b a contest in a probate proceeding, 
there is no obligation to get a guardian ad litem for a minor under 0,XXXI1, of the 
0. P. Code. 1908. Cf. Bebellt v, Rsbslls, 2 C.W.N. 100; Brindaban v. Sunshu'ar , 
10 O.L.J. 263. The necessity of getting the minor represented by a guaidian ad 
litem has been pointed out also in Akhileswart v. Haricharan. 40 O.L.J. 297 ; A.I.B. 
1926 Cal , 223 : 84 I.O- 689, Of Harttaran y. Basanta Eumari , 6 I.O. 164 (Cal,) ; 
Shoroshibala v. Anandamoyi, 12 C.W.N. 6. Whsre oitation for the minor was 
issued and served on his guardian-mother, who lived under the protection of the 
propounder and there waB no formal appointment of guardian, the Court revoked 
the grant, Haimahatt Mxtra v Kunjamohan Das , supra. 

Where a de facto guardian had been acting on behalf of the minor and in 
his best interests in the probate proceeding, absence of a formal order appointing 
guardian ad litem will not vitiate the proceeding, Ranwayo. Gaosangint v Betty 
Mahbelt, 91 C.W.N. 160-A.I R. 1927 Cal. 207-100 1.0. 177— following Walian v. 
Banks Bahari , 30 Cal 1021 (P C ) ; Contra, Aztmunnissa Btbt v, AH Khan , 29 Bom. 
L.R 434- A.I.B. 1927 Bom. 887 «102 1,0. 129. 


Locus Standi A person who is adversely affected by a will is entitled to 
enter a caveat ana to oppose a grant, and necessarily to aek for revocation, 
if a grant is unjustly made, Nabtn Chandra v. Bhala Sundari t 6 Cal., 460 (464); 
Ramona Sundari v. Burro Ball, 8 Cal. 670 (676). If a grant bids fair to defeat a 
man's title, he will have a right to intervene and to ask for revocation, Kishen Dasi 
v. Satyendranath , 28 Cal. 441 ; D?aupadi Dasya v Rajhumarit 22 C.W.N. 664. )u 
order to have locus standi a man must have sufficient interest in the deceased's 
estate, 6 Cal., 460, supra ; Naratn v. Multan Ohand, 16 C.W.N. 1099 : 16 I.C, 686 
Therefore, the widow of a predeoeased son who has no interest in her father-in-law's 
estate, has no locus stand * , Be Qobtnda Babaj% t 17 C.W.N, 1141, but see Indula ] a 
y. Panchumani, 19 C.W.N. 1 1 69. Cf. Barman v« 2i Jekram t 87 AH. 380 : 13 A-L.J. 44 : 
29 1.0.183; Ba*j'iath Shahai v. Desputty Singh , 2 C al,, 208; Kcmmol Lcchunv, 
Nilruttan, 4 Cal , 860 ; Nilmoncy Singh y. Umanatht 10 Cal., 19 ; Bahamtulla v. 
Rama Bao , 17 Mad. 973, A man can be laid to have an interest in the estate, if 


The applicant for re- 
vocation must h;»ve in- 
terest in the estate, and 
must not claim adver- 
sely to the testator. 


he has a right to, and is willing himself to take a grant 
in substitution, Parman v, N$kram t 37 AIL, 880: 29 l.C. 
183 (supra) ; Gany v. Omar , 13 Em. L.T, 111 : 61 I.O. 668. 
Any interest however slight, and even the bare possibility 
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t»f an Interest is sufficient to entitle a person to oppose a grant or to ask for 
revocation, Kipping v. Ash, 1 Bob., 270, cited lo 17 Mad. 873 : Kalin Chandra 
Guha 7. Niharan Oh, Biswas % 59 Oal, 1808 ■•36 O.W.N. 686-AJ.R« 1982 Cal. 784“ 
140 I.O. 54. Of. Crispin v. Dogliom, 2 Sw. & Tr, 17 ; Mt. Shecpati v. Rama Kant , 28 
Pat, 747 •* A. I. R. 1947 Pat. 434. Even a mere reversionary interest entities a 
person to intervene in the probate prooeediug, Priyanath Bhatiachao-jt v. Sailabala 
Devi, A J.B. 1929 Pat. 885 It is not neoessary that fchs peraon should hrve an 
interest In the estate at the time of the testator's death. Interest acquired 
after the testator's death would do, Gopeth Chandra v Sylhet Lean Co,, 41 O.W N. 
120. The interest should be claimed through the deceased and not independently 
of, or adversely to. him, Alhiram Das v. Oopal Das, 17 Cal. 48 ; or in other woids, 
the applicant for revocation must olaim to have “an internet in the estate of the 
deceased" within the meaning of seo, 288 (l)(c), post; Srigolind Pershad v. 
Laljhari , 14 O.W N 119 ; 2 I 0. 40 ; Phirojshah v. Putonji. 84 Bom. 459. For tie 
naeauing of the expression, "interest in the estate of deceased”, occuiring in sec, 2B8 
(l) (o), read Muluhdhari ?. Frem Debt, AJ R. 1959 Pat. 570— relying cn A.I.R 1929 
Pat. 885 ; A. I R. 1930 Pat. 488. If a person disputes the title of the testator ai d 
claims title in himself adversely to the testator, he will not be considered to le a 
person interested in the deoeased'a estate, Komalangi Annual v. Sowbhagi Animal , 
54 Mad. 24-59 M.L.J. 629-1980 M.W.N. 965 -A.I.R. 3981 Mad. 87 - 128 I.C. 
476. Or, in other words, a person disclaiming, interest in the deceased s estate, or 
repudiating the testator’s power of, and position over, the property is not one who 
can olaim locus standi herounder, Mahanl Ram Das v. Prem Das, 10 Pat. 817 — A.I.R 
1982 Pat. 95 — 136 I.C. 296; JanJct Saran v, Ram Bhadur Sahi, A I R. 1982 Pat. 
348 — 140 I.O. 722 [person claiming title paramount has no liens standi]. For this 
reason the spiritual descendant of a mohant testator, alleging that lbs properties 
disposed of by the deceased mohant belonged to him in his official and Dot personal 
capacity and as such could not be disposed of by him, is not entitled to apply for 
the revocation of the mohant’s will. Mohant Ram Das v. Prem Das, 10 Pat. 817- 
A.I.R. 1992 Pat 95-186 1 0.296. Where the ground of opposition wne that the 
will purported to dispose of the strtdhan jewel of the caveatrix, the objector loses 
his locus standi , Scwbagtammal v. Komalangi animal, 64 M L,J. 362-AIR 1928 
Mad. 803-107 1.0.420. Of. Baistab Ohaian v. Ganga Sagar , 1 C.L.J. 268 If a 
man's right to a share in the estate is declared to be barred in an administiation 
suit, he cannot be said to have an interest which will support his claim for i evoca- 
tion, Abdul Rahman v. Mating Min, 12 Bur. L.T. 114 : 61 I.C. 866. 

Who havs Locus Standi A person interested in the estate of the deceased Ly 
virtue of an assignment has a locus standi to oonteBt that the 
Interest by assignment. ^ # f orgery BD( j to praj for revocation, Dicmlar V. 

Narayam. 18 Bom. L.B. 38 : 9 I.O. 864. Thua, a purchaser from a widow of the 
diseased teatator ia entitled to oouteat in a revocation proceeding, EoviaUiclun v, 
Ndruitun, 4 Cal., 860; Ltlit Moh an T. Navad’p. 28 Ca!„ 6t7 ; Shvk Ax m t. 
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Ckandranath , 8 C.W.N. 748. Likewise, it has been laid down that a peraoti 
interested by alignment in the estate of the deoeased may if the will set op be at 
variance with his interests, apply for revocation of the probate of the will* Be 
need not show that he had an interest in the estate at thi time cf the testaUrs death » 
An interest acquired subsequently by purobase of a part of the estate is sufficient, 
Moh f hadayini v. Karnadhar, 19 O.W.N. 1108: 81 LO. 702. Vide also Muddun 
Mohan v. Ealicharan , 20 Cal,, 87. 

An attaohing oreditor of the heir-at-law oan apply for revocation. Eilmoney v. 
Umanath . 10 I.A. 80: 10 Oal., 19: Kishen Dai v. Satywdra. 28 Cal. 441 : Dina - 
bandhu Boy v. Sarala Sundart, infra . So oan the mortgagee of the estate. Eafhi v. 
Qopikrishna , 19 Cal.. 48 ; vide also the oases, Ma Ne v. On Euit t 7 L.B R. 98 : 22 
I.C. 926 ; Akhoy Kumar v. Prosonno Kuma\i % 80 I.G. 688 ; Surbamongola v. Sashi, 10 
Oal.. 418. A oreditor of the estate who alleges that the will baa been set up for 
defrauding the oreditorg has a Ucus standi to oontest the will and to apply for revo- 
cation Lakhi Narain v, Mulcand t 16 O.W.N. 1099: 17 C.L.J. 280 : 16 I.C. 686. 
Cf. Baijnath v. Despntty, 2 Cal., 208 ; Arakal v. Narayan , 84 Mad. 406. The 
oreditor of an heir at-law, threatened to he deprived by a will, oan apply for revo- 
cation herounder, Sarala Sujidari Danya v. Dinalandhu Boy , 71, 1 A, 1-48 C.W.N. 
278 - (1944) 1 M L.J. 247-1944 A L J. 124-A.IR. 1944 P C. 11-212 l.O. 1 (P.O.). 
Likewise, an auotion-puroh&ssr of the interest of the heir-at-law is entitled to oppose 
the grant and ask for revocation ; it is immaterial "hat be had no interest at the 
time of the testator's death. Nabin Chandra Ouha v, Niharan Ch. Cuha> 69 Cal. 1808 
-36 O.W.N. 636- A. I. R. 1932 Cal , 784- 140 I C. 64. The fact that the oreditor 
is an ordinary one, and not an attaching oreditor makes no difference, Dinabandhu 
Boy v. Sarala Sundari t I.L.R. (1940) 1 Cal. 33-71 C.L.J. 26-44 C.W N. 149 — 
A.I.B. 1.940 Cal. 296-188 1.0. 787 [oaso of oreditor of heir-at-law]. 

For the interest of a widow during the life time of her sons, see Brinda v. 
Baihika, 11 Cal.. 492; Be Amritalal, 27 Cal. 360. An beir-at-law, if not oitsd, 
oan call upon the exeoutor to prove the will in solemn form in bis presence, 

Ellokeshi v. Bartprosad , 7 C.W.N. 460 ; Cf. Bebells v. Bebells , 
Reversioners. ... ~ 

2, C.W.N, 100. For the reversionerB right, see Gvpmohun 

By sack , 6 0 L J. 660. In Bipin Behari v. Manoda Dasi , the sister's son (who wae 
a reversioner entitled to oome after the deoeased's widow) was held ontitfsd to 
apply for revocation. Reversioners who but for the will would have been entitled 
to the estate are entitled to special citation, Akhilesu'on v. Eaticharan , 40 G.LJ. 
297 : A.I.R. 1926 Cal., 223 : 84 I.C. 689 ; vide also Earitaran v. Baranta Kumar , 6 
L0. 164 (Cal.), ; Brindaban v, Sureswar, 10 C.L.J. 268 : 8 I.C. 178 ; Shamlal v. 
Bameswar , 23 CLJ. 82: 87 I.C. 278: Shyama Charan v. Prcfulla Sundari t 21 
O L J. 667: 19 C.W.N, 883; SaUndra Mohan v. Saroda , 27 C L.J. 820: 46 I. C. 
69; Annada Qharan v. Atuh 23 C.W.N. 1046: 64 1. 0. 197. Where a daughter, 
who is the immediate reversioner, is barred by her eonduqt from applying for 
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revocation, an application (or revocation can be made by her sons, who are 
remoter reversioners, Earidasi v, Bidhumukhi, 86 C.L J. 66 : A.I*B. 1922 Cal , 88 : 
68 I.O. 795. Where a grant was made in favour of the testator's widow on the with- 
drawal of opposition by the testator's brother, it would be open to the son of that 
brother to apply for revocation on the ground that no notice of the proceedings 
was served on him, Shama Oharan De t . Beebala Dam, 80 Q-W.N. 667 A I.B. 
1926 Gal,. 792 ■•96 1.0* 682. For the locus standi of an hair with respect to stridhan 
property, see Sashibhusan v Bajmdra, 40 Cal., 82. A legatee nnder a will which is 
superseded by a later will is entitled to apply for revocation, of the probate of 
the later will, inasmuch as his interest is at stake. Darupadi Daiya v. Bajkimari, 
22 0-W.N. 664 : 46 I.O. 760. As to the right of a childless married daughter about 
to be mother of an adopted son for making an application hereunder, read Be tie 
goods of Atul Krishna . 91 C L J. 224— ref. to I.L B. (1942) 1 Cal.. 299. A minor 
daughter of the testator ia entitled to citation as contemplated in 111. (ii) hereof 
and her non-citation makes the prooeding defective in substance, Mt. Shtcpati v. 
Bama ICanta , 26 Pat. 747- A.l R. 1947 Pat 484. 

Instances of persons having no locus standi ; — The following persons have no 
locus standi : (a) persons olaiming no interest in the deceased's estate or claiming 
adversely to the deceased. 17 Cal.. 48 ; 14 C.W.N. 119 ; 2 I.C 40 ; 84 Bom. 469 ; 1 
O.L.J, 268 ; 64 Mad. 24, all oi ted at p. 491. ante ; read also the oases noted under Cl. 
(e) of seo 283 under the caption "Persons olaiming to have interest" ; (b) relations 
tie with whom is severed by degradation of a woman, see Be Kamineymoney Btwa, 
fll Cal., 677 ; Sarnamoyi v. Secretary of Stale , 26 Cal., 254 : 2 C.W.N. 97 ; Bhutnath 
v Secretary, of Slate, 10 O.W.N. 1086 ; but see Subharam v. Batnasami, 28 Mad, 171 ; 
Naragin Das v. Tirlolc , 29 All., 4 ; (c) the widow of a predeceased son, Be Gcbinda 
Babaji, 17 G.W N 1141. Of. 19 O.W.N. 1169; (d) a reversionary heir olaiming 
independently of tbs will, 1 C.L.J. 268 (sujwa) ; Cf. Gopal v. Ashutosh, 20 I C. 842 ; 
(s) the illegitimate ton of a Sudra, who though entitled to maintenance, hss no 
interest in his father's estate, Be Sarat Chandra Falra , 2 C.W N cclvi (966) ; 
if) the creditors of persons who are not heirs at-law. Nilmoney Singh v, Vmanath , 
10 Oal. 19, P.0 , supra : (g) a legatee whose interest is not effected, Cf, 17 Mud S78 ; 
vide also the cases cited at pp. 490-91. ante ; (h) alienees since tbs probate are not 
necessity parties to proceedings for revocation of the giant of prolate on the 
ground of proceedings being defective in substanoc. But if after revocation the 
propounder is called upon to prove the will in solemn form, such alienees msy 
intervene to present opposition to the grant, Eaimabali Mttra v. Eunja Mohan Das , 
86 C W.N. 387- A, I.B. 1931 Cal , 718-186 I C. 282. 

Objsotion as to lotus standi The objection as to the applicant for revocation 
having no locus standi should be taken at an early stage apd befots the trial Court 
has fuootioned in the matter and not before the appellate Court for the first time, 
Bulaki Mai v. Shambunath, 6 Lah , 180 ; Moyho v. Williams, 2 N.W.P. E.C.B, 
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For appeal from the order deriding the question of Jo cus standi, vide under the: 
heading "Appeal" below. 

Acquiescence and Delay operate as a bar to Revocation Where the petitioner 
for revocation oomes to Court after considerable delay, and knowledge of, end 
acquiescence in, the grant of probate on bis part are shown, tbe Ccuit will not 
allow him to re-open tbs probate, unless he offers some reasonable and true explana- 
tion of the delay, Monorama v. Shiva Sundari , 42 Cal. 480: 19 C.W.N. 866, 
Badhashyam v. Banga Sundart , 24 C.W.N. 641 : 69 l.C. 664 ; Kunja Lai v. Kailas, 
14 0-W.N, 1068; Emlata v. Badharaman , 61 I.U. 661 (Cal.) ; Merrywiather v. 
Turner . 3 Curt. 802 (MS) ; Kaltdas v. Ishun Chunder, 81 Cal , 914 : 9 C W.N. 49. 
The applicant for revoo&tion of probate may be barred by aoquiescenoe and delay for 
a long time or by subsequent ratification of tbe disposition of tbe will, from putting 
the executor to the proof of tbe will in solemn form or from contesting its 
genuineness, Nalini Sundari v. Bejoy Kumar , 21 0 L.J. 666 ; 11 l.C. 277 ; Frofulla- 
mnda v. Brojcndra , 61 l.C. 693 (Cal); Of. Shyam Lai v. Same: wari, 23 C.LJ. 
82 ; Mohan v. Broughton , 1900 P, 66, Great delay may be. (but not necessarily ia) 
fatal although not amounting to acquiescence, H aimabati Mitra v. Kunja Mohan 
Das, 36 0.W.N, 887 -AI.B. 1931 Cal. 718 -136 1.0.282 [Probate dated 3816 
was revoked in 1927] ; Mere delay may not count when it does not lead to any 
inference of acquiescence or waiver, Asivini Kumar Chahrararthi v. Sukharan 
Chakravarthi , 86 CJ.W.N. 668-A.I.R. 1981 Cal. 717-186 l.C. 2b6 ; Be goods of 
Atul Krishna. 91 C.L.J. 224. Read also 1956 8.C.J. 678 ; AJ.Ii. 1947 Pat. 434 ; 
A. I.U. 1969 Pat. 670. Where a person admits tbe genuineness of & will and allows 
it to be probated, and aots upon it, he cannot subsequently challenge it ss forged, 
Dacha Kumar v. Babui 8uraj t 17 1 0. 763 (Cal.); Cf. Baridasi v. Bidhumukhi , 86 

0. LJ. 66. The petitioner is not barred by lapse of time, if be can show good 
reason, Hoffman v. White, (1806), 2 Pbills 260n ; Manirama v. Soshimohan , 42 
Cal., 480 : 19 C.W.N, 366: 28 1.0.886. A person is not bailed of bis icmedy on 
the ground of waiver, unless at tbe time of tbe alleged waiver he is shown to 
have been fully cognisant of his right and of the facts of tbe case, Shyama Charan 
v, Prafalla Sundari , 21 C.L J 667 ; 19 C W.N. 882, referring to Darnlcy v, L C . & 
D. By Co., (1869) L.H. 2 11. L. 43 (60). 

If tbe immediate leversioner is barred by acquiescence, waiver do from 
applying for revooatioD, that will not debar & remoter reversioner from applying 
for such revocation, Baridasi v Bidhumukhi, 86 C.L.J. 66 : A,1.R. 1922 Cal, 88 : 68 

1. C. 796. Cf, Brindaban v Sureswar , 10 C.L.J, 263 : « l.C. 178, 

Knowledge of probate proceedings bars Revocation A party cognisant of a 
proceeding for probate or letters of administration, but standing by, is concluded by 
the result of such proceeding, Fvrbes v. Peterson , l.L.R. (1943) 2 Cal, l«*4fi C.W.N. 
739-A.LB. 1941 Cal, 417-196 l.C 111; also AJ.fi. 1942 Cal. 268"20UC. 646 ; , 
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vide notee under the heading, Res judicata, at p, 489. ante, and riad 46 M.L.J, 888. 
Of, Bhuggobutty Dasi, 27 Cal. 927 : 4 O.W.N. 767. A« to to what oases thia 
principle doea or does not apply, vide, Shyama Oharan v. PrafuUa Sundari , 21 0 L.J. 
667 : 19 O.W.N, 892. If a party being aware of the proceeding stands by and allows 
it to be concluded in hia absence, he oannot be allowed afterwards to oome in to 
hare the grant revoked, Sheo Gopal v. Shea Ghulam , 14 O.O. 77 : 10 1 . 0 . 717 ; Be 
Bhobosundari Dabee , 6 Cal. 460 ; Brinda v, Badbica , 11 Cal., 492 ; Nistarini ?. 
Brahmamoyi , 18 Oal., 46 ; Be Pitambar Gtrdhar , 6 Bom., 688. Cf. Wytcherly v. 
Andrews , LR.2P.&D, 827 ; Young v, Holloway , 1896 P. 87 ; Newell v. TFcefcr, 
(1€U) 2 Phillim , 224 [N. B. The law in India in this respeot is virtually the same 
as in England] ; Sarada v. Qobind, 12 C.L.J. 91. A person aware of the fact that a 
probate has been granted in solemn form is not entitled to require the will to be 
proved afresh in his presence on the ground that he was entitled to speoial citation 
and that citation was not served on him, Sadafal Kanu v. Qadari Hajam , 86 
C.W.N 68- A I.B. 1931 Cal. 497-181 1.0. 866. As to how far ibis rule may 
possibly become complicated by the existence of a minor or pardanshin beneficial y, 
vide Forbes v, Fetcrson, supra. The principle of the above rule will not apply 
where notioe of the proceeding is given to the minor himself without getting 
him represented by a guardian ad litem , Dwijendranath v. Goloknath , 19 C.W.N. 
747 ; 21 C.L J. 287 : 28 1.0. 674, But If however the minor aooepts benefit under 
the will, he will be bound by estoppel, Badhashyam v. Banga Sndari, 24 0 W.N. 
641 : 69 I C. 664. Opportunity Bbould always be given of proving ignoiance of the 
previous proceeding, Dintarini v. Doibochandia, 8 Cal.. fc60 : and the onus is 
always on the propounder to show that the objeotor was already aware of the 
proceedings, Sadafal Kanu v. Gadari Hajam , supra* 

Just Cause: — For meaning of the expression, see Harccoomar v . Doorgamoni , 
21 Cal. 196. The exeontor's unfitness or inoompetency is no just cause for remov- 
ing him, Ibid ; similarly, cx-oommunioafcion of the exeoutor from the community on 
aooount of his immorality is no just cause for bis removal, Mohundas v Luchman - 
das i 6 Cal., 11. Likewise his mismanagement, mal-administration eto. of the 
estate are no just causes, vide the o&bbb cited under the heading "Revocation," 
supra. Omission to furnish further security is a just came, Surendi anath v. 
Amritalal, 47 Cal. 116. But see Farbati v. Pretnsukh, 7 Lab. L.J. 89 : 86 I.C. 668. 
Omission to cite a proper party is a just cause, vide under "non-oitation, if a ground 
for revocation 1 ' at pp. 486-87, ante. No grant shall be revoked merely by reason 
that the testator or intestate had no fixed place of abode or property within the 
district at the time of bis death, teo. 276, post Cf. 2 O.W.N. occix ; Be Bcre 
Anne D' Silva, 26 All., 866. Where a grant is made by oonsent in common form, 
non-oompliance with the conditions on which consent ass given is not a jwt cause, 
j Wool v. Askewt 2 Moo P C C. 88. Of. Be Sislop, 1 Rob. 467. Where such oons< tl 
is obtained by fraud, it nray furnish a just cause, Ealyani Dasi v Muhanda , 3 C L J. 
37(a), For other oases of "just oause M , vide notes to the Explanations, infra* 
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Cf also Be Mooney , L B. Ir. 8 Ch. D. 281 and Southern Bank Ltd . v. Kesardeo 
Oanmwalla , 62 O.W.N. 444 - A.I.R. 1968 Cal. 877. 

The Explanations The explanations of the expression "just cants" given 
in the section are exhaustive and not merely illustrative, Annada Prasad v. Kali 
Krishna, 24 Cal,, 96 (followed in Southern Bank Ltd . v. Kesardeo , 62 O.W.N. 
444 -A.I.R. 1968 Cal. 377] ; Bal Gangadhar Tilak v. Sakwarbai , 26 Bom., 792(798) ; 
Surendra v. Amritalal, 29 O.L.J. 496 (601) ; Oulam Ali v. Bahmatulla , 1941 Bang* 
L.R. 376 -A.I.R. 1941 Rang. 269-198 I.C. 243 ; Premsukh v. Parbati . 7 Lah. 270- 
27 P.L.R. 384- A.I.R. 1926 Lah. 362-94 I.C. 329 ; Re T. A. Miidaliar t Al.R. 1966 
Mad. 622. 

Expl. (a' : Defective in Substance Mere absenoe of notice is not “just oause" 
for holding that the probate proceedings were defective in eubetanoe, Martgala 
G)ur% v Samton Shalom 61 I.C. 24 (Nag.); vide the notes under the beading, 
"Non citation, if a ground for revocation" at pp. 486-87, ante. Grant of adminis- 
tration without citing the executor appointed by the will is defective in substance, 
Hormusji v. Dhanbaiji, 12 Bom., 164. Cf, Akhtlcsivari v. Hariaharan , 40 C L J 297 : 
A I.R, 1926 Gal. 223 : 84 I.C. 689. Where a statement as to the relations of the 
deceased is wrongly made and misleads the Court in directing the proper issue of 
special citation the proceeding to obtain the grant is defeotive in substance, Shyama 
Charan v. Profulla Sundari, 19 0.W N. 882 : 21 C L.J. 667 : 80 I.C. 161. Where be- 
fors grant of probate some kind of formality was gone through on the occasion when 
service of notice was said to have been effeoted, but it was not such as would give 
to the person alleged to have been served an opportunity to oontest the grant or 
to require the will to be proved in her presence, the proceedings would be defeotive 
in substance. Bamanandi Kutr v. Ealawati Kuer . 65 I. A. 18-7 Pat. 221-47 C.L J. 
171-32 O.W.N. 402-30 Bom. L.R. 227 -(1928' M.W.N. 282-64 M.L.J. 281-26 
A.L.J. 386-A.I.R. 1928 P.0.2-107 1.0. 14. (P. C.). Where no schedule in the 
prescribed form is attached to an application for grant of probate or letters of 
administration, the proceedings to obtain the grant will be defective in substance 
within the meaning of his oleuse, Khub Chand v. Motil Bai , 30 3 L.R 201 -A.I.R, 
1036 Bind 160-165 I C. 202. As to what consideration the Court will have to 
make when an application for revoraticn is made on the ground that the proceed- 
ings were defective in substance, vide Posnpati Sadhvkhan v. Janaki Nath, 74 
C L.J. 389 — A.I.R. 1942 Cal. 236-200 1,0, 588, Where oitation has been ordered 
but not issued, the onus is on the exeoutor to show that there wag no defect of 
substance in the proceeding, Eusoof Ahmed v Ismail Ahmed , 1938 Rang. S£0- A.I.R, 
1938 Rang. 261 « 176 I C. 614 (F.B.). 

Where an applicant for probate iesued a oitation to himself as a guardian 
of a minor party, the proceeding wae defective in substance, Sharosibala Deli v, 
Annadamayi , IS O.W.N. 6. 
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The Court may refuse to grant annulment in oases where there is no 
likelihood of proof being offered that the will admitted to probate was either not 
genuine or bad not been validly executed, Anil Behan Obese v. Lalita Bala, 1916 

B. C ,k. 1028-1966 8.0 J. 678- A.I.R. 1966 8.0. 666 -(1966) 2 M.L J. (8,0 ) 84. 

Expl. (b) : Fraud and False Suggestion : — Fraud vitiates a grant, see KamoU 
lochun v. Nilruttan , 4 Oab, 860 : Debendranath t. Administrator •General, 86 Cal. 965 
(P.O.). Of. Ellis v. Ellis, (1906) 1 Oh. 619 : False suggestion or misleading state- 
ment and concealment of a material fact are olossly allied. For instance, where 
the applicant obtains a grant eoncsaling ths existence of a near relation or tusking 
a false suggestion that no near relation exists, in oontequenoe of which the Court 
does not issue a speoial oitation on Snob relation ; Of. Shyamacharan v. Prafulla , 
21 0.L J 667 : 19 0 W.N. 882 ; also at pp. 486-87, ante Also 19 C.W.N. 1108 : 81 
I.C* 702. As to whether this clause will cover the case of grant obtained by non- 
disclosure of sale of property by heir-at-law, Bee 60 C.W.N. 428 (this view does not 
seem to be oorreot). As to how far tbs allegation of tbs will being a camouflage 
to defraud creditor is a just cause, see Southern Bank Ltd, v. Eesardeo , 62 C W.N. 
444 - A.I.R. 1968 Cal. 877. 

Expl. (o); Untrue Allegation : — This explanation differs from tbs Expl. (b) in 
the main fact that the latter contemplates a fraudulent or dishonest motive : but 
under this Explanation, though the act is practically of the same description, still it 
is not characterised by the same positive dishonest motive. Therefore, a misleading 
statement, even if bona fide made be a ground of revocation, If it it> essential in foint 
of law to justify ths grant, Hawson v. Shelley, (1918) 2 Oh. 884. A misstatement 
of ths date of death is no jnat cause for revocation as the statement is not very 
material to the oase, (vide the forms in Schedules vi and vii ; hut see sec. 261) ; 
Mana Abuv.Beebss, 4 Bur. L.J. 78 ; For misstatement as to residence, see 6 

C. W.N. 877. An allegation that the applicant for grant is an exeoufcor, which 
is not correct, comes within the mischievous effect of this clause, Sardar Sinfjh v. 
Swami Ohnkrapani, I.L.R. (1946) All. 898 “ A. I R. 1946 All 967-226 J.C.6S4. 
Suppression of revocation of the will itself by the testator himself may come 
under this Explanation, vids Illustration iii ; also Anil Behari Ghosts oase, 
1966 8. C. A. 1026 — &o., supra, Discovery of a subsequent will, will not be a 
just can'e, if the objector to the grant knew of that will and suppressed it 
at the time of the grant, Pradip K , Sarkar v. Umarani Boss, A. I. R. 1969 
Cal. 277. 

Expl. (d): Useless and inoperative, &c. This Explanation means that since 
the grant Buoh new oireumstanoes have been brought to light that the grant oannot 
any longer be upheld ; Oour Chandra v. Sarat Chandra, 40 Cal. 60 : 16 O.W.N. 880: 
16 T.0. 44. Such circumstances taight have existed at the date of the grant 
though they were not known at the time, and had they been known at that time, 
68 
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(he grant would not have been made at all. Again, euoh oircnmeUtfCes fnay be 
tuob as might have happened sinofo the date of the grant ; Surendrafiath v. 
Amihlal 47 Oal. 116 ; £9 O.L 3s 496 (601) : 23 O.W.N. 763 : 67 1,0. 986. lnltan-' 
oes of oiroumBtanoes existing at the date of the will but subsequently discovered 
are such as the discovery of a oodioil, or of the faofc that the will is a forgsiy. Cf. 
40 Oal., 60, supra ; also Anti Behari Ghoses case, 1966 8,0. A. 1026 - &o., supra . 
Instances of subsequent happening of circumstances are, (l) conviction and 
imprisonment ot the grantee, Re Patterson, 2 O.W.N. oocix (809) : (2) disappearance 
of the grantee after grant, Re Souerly (1891) 66 L,T. 764 ; Re Shaw, 1906 P. 92 ; 
Re Phillips, 2 Add. 886 ; Re Nexoton, 8 Curt 428; (8) Lunacy of the grantee, Re 
JenJcns : (1819) 3 Phil, Bcc, 83 ; vide the other cases cited at p. 602 of 29 CX.J, ; 
(4) Default in furnishing additional security oalled upon by the Court, Surendranath 
v. Amritalal , supra ; (6) Recusanoy ou the part of the grantee to administer the 
estate, Ram Penhad v. Sardha Ram , A.T.B. 1986 Lah. 968-168 I C. 874. A grant 
may turn out useless from many circumstances : Thus, wbsre a grant waa obtained 
in one province, and an Insurance Company in another province refused to pay on' 
the strength of such grant, the grant beoomee useless and should be annulled under 
this explanation to enable the obtaining of a fresh gr&Dt in the other province, fid 
Elizabeth De Souza, 1 S.L.R. 177. Cf. Saroda v. Triguna, 8 Pat. L.J. 416 ; Re 
Courjan, 26CaL66 ; Re Adamson, 3 P. & D. 263. A grant does not become useless 
and inoperative, simply because tbs administrator haB no further work beyond 
distributing legacies. If tbe administrator wilfully withholds payment of the 
legacies, it would bs a case of mal administration, wbiob is not covered by the idea 
that the grant has become useless and inoperative. The grant may become useless 
or inoperative when incapability, infeasibility of administration results frtrn 
circumstances! so much so that the position beoomee as if one of non-admininistra- 
tion, which is quite different from mal-adiministration, Srish Chandra Chowdhuiy 
v. Bhabatarini Debt, 48 C.LJ, 262-32 O.W.N. 993- A.l.K, 1028 Cal. 696- 114 I.C. 
794. The clause does not apply to oases where administration has been completed, 
Nani Lai Das , In re, I.L.R, (1939) 2 Cal. 1- A, I R. 1980 Cal. 787. 

Expl. (e): Exhibit an Inventory or Account Mere omission to submit 
accounts is uot a just cause’' within the meaning of thiB section. Cf. Bal Gangadhar 
v. Sakwarbtii, 26 I3om., 792; but if such omUsion is wilful aud without any 
justification whatsoever then it may furnish a ground for revocation, Premchand 
v. Surendranath, 9 GW.N. 1B0 ; Gukul Das v Purshottam, 4 Bom. L R. 978. 
Likewise, tbe mere faet that tbe inventory is required to be filed is not a 
sufficient cause, unless it oan be shown that the inventory was withheld 
wilfully and unreasonably. Hm'ata Dili v. Radharaman , 61 1.0. 661 (Cal). 
As to when and under 'what oiroumstances omission to exhibit accounts will 
be regarded as wilful and without reasonable cause, see Anil Behari Ohms case 
1956 8,0. A* 1026 cited supra ; read also Re Z 7 . A Mudalior A.I.B. 1 966 ^rd. 
622. The Act contemplates submission of one inventory and one account The 
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inventory should be filed within 8 months, and the account within one year, of the 
front, unless sueh periods art enlarged by tbe Court, and should set forth tbt 
wartieulars mentioned in set. 817» poet, If tht Invtntory orthsaooount is uotrut 
so material reepeete. that may be a ground for revocation, though mere omission to 
file them is not, Chandra Kumar v, Prasanna, 48 Cal., 1061 ; 38 CLJ. 461 (466) : 
26 O.W,N. 977 : 64 1.0. 997 ; Promothanath Dutt v, Oomdas Mahato, 66 G.L.J. SBB*" 
A.I.R 1936 Cal. 294 -174 1.0. 961. Cf Mohesh Chandra v. Bimanath, 26 Cal ,260 ; 
Madi vfi v. Subbar ay adu . 34 1.0. 436 A vague allegation that the aocount Is 
inaoourate will not do : but there must be speoifio allegations In wbat particulars 
it is inaoourate, Chandra Ktmara'e case, i upra. Tbe Court in its disoretion should 
not grant revocation where it is not possible to furnish an accurate inventory in 
the peouliar circumstances of a case, Maddali Venkatasmmy v. Vellampalli # 34 I.C. 
436 (Mad ). 

Illustrations to the Section : — What are just clauses within the meaning of tbe 
section, have been illustrated by eight examples. Illustrations are considered 
to bs part of the statute, Lai Bala v. Aliad Shah, 29 G.L.J.*166-23 C,W.N 238 *■ 
36 M.L J. 614-48 I.C. 1 (P.O.), but they cannot override the plain meaning of the 
terms of the section, KoyJash v. Sana tan, 7 Gal. 132 (136) ; read the obsei vations 
of Lord Shaw In Mahomed Sycdol v. Yehool Gark, (1916) 2 A.C. 676-43 LA, 266 — 
210.W.N. 267-39 1.0. 401 (F.U-). Illustration (i) shows that a grant made 
without jurisdiction is liable to be revoked, apparently on tbe ground that tbe 
proceeding was defective in substanoe. Aooording to some opinion, a grant made 
without jurisdiction is void ah initio and a nullity, and does not. stand in need of 
any annulment, read the notes at p. 468. Under Illustration (ii), omiseion to cite 
parties who ought to have been cited ie a ground for revocation. It may be said 
that if the presence of any party in a proceeding under tbe Act bss been 
required by any of its sections, then that party ought to becitid . Tbe words, "tbe 
family and other relatives of tbe deoeaBed" oocur in seo 278 but not in Bee 276. 
8o, it would seem that an applicant for probate oan afford to ignore them without 
being involved in the risk of revocation, but tbe Caloutta Court has held otherwise. 
Charubala De v. Menaka Sundari , 36 C.W.N. 1010. This risk of revocation will 
not have tbe effect of invalidating the grant of probats by itself or before actual 
revocation under this seoticn. Cf. Scuthtrn Bank Ltd. v. Kesardeo, 62 0W.N, 
444 -AIR. 1968 Cel. 977. 

Limitation : — The Limitation Act is not applicable to an application for 
revocation, Be Ishan Ch . Boy f 6 Cal, 707 : 8 O.L.R. 62. Cf. Merryweather v* Turner , 
3 Curt. 802. A person to whom no citation was issued can come even after a lapse 
of 88 years to oontest tbe will ae forged, he will not be time-barrad, Shyamlal v. 
Ramethwari , 28 C.L J 82 ; 88 1.0.278, of course, if not Umd by estoppel* 
aoquiescenoe, waiver, etc, for which see at p, 494, or byres judicata, 46MLJ. 
883, it/pra. 
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Eevitw : — A b to whether a review? is allowable for the purpose of revocation, 
see Be Pitambar Gtrdhar, 6 Bom,, 6S8, For the exercise of inherenl powers voder 
aeo. 161, see Parman ▼. Nek Bam, 87 All. 880, Of. 88 AIL, 88& A erect oav be 
revoked not only under this seotion but also by way of review in contested 
proceedings, Eyone Hoe v Kyon Soon , S Hang. 281. Of. Parman v Nekram, 87 
A11. 880: 18 A.LJ.44; 29 1.0.188. 

Jurisdiction: — Subordinate Judges invested with authority under High Court 
notification (e.g. Notifioatiod No. 8986- A, dated the 26tb June, 1927), will have 
power to entertain application hereunder (whiob ex hypothesi are contested 
matters), Narendra Nath v. Fakirmani, A.I.K. 1969 Cal. 20. 

Appeal : — An order of the District Judge bolding that a certain party has a 
locus standi to oontest a will iB an interlocutory order and not appealable, 
L'lkhtnarain v. Multan Ohnnd, 17 CL.J.280: 16 OWN. 1099 : 16 1.0. 6LG ; Sri 
Proshad v. Dulhin Genda , 18 O.L J. 012. Comp. Abhiram Dae v. Gopal Das, 17 C al. 
48 (61) ; EhelUrmani Daei v Shyama Oharan Eundu , 21 Cal. 689 ; Laltt Mohan Das 
v. Radharaman Saha . T6 O.W.N. 1021. Of. A-I.B. 1968 T.C. 122. Vtde also Dotea 
under see. 299, post, There is, however, an appeal if the Court decides that a party 
has no locus standi, because this is tantamount to a dismissal of tbs objection 
petition and is tantamount to a decree, Lakhi Narain v. Multan Chand , supra. 
There will be no appeal on merit on the ground of non-citation if in the revocation 
proceeding started by the non-oifced person, the will is found to be genuine, Lai 
Govind v. Shri Bam, I.L.R. (1947) All. 209-1947 AIL L.J. 82-A.I.R. 1947 All. 872. 

Valuation in appeal The value for purposes of jurisdiction of an application 
to revoke the probate extends to the whole property oovered by the probate and is 
not limited to the interest of the applicant therein. 8o, an appeal from the order 
of a Sub-Judge on such an application, where tbe property oovered by the will 
is worth more than Ha. 6000/- lies direot to tbe High Court and not to tbe 
District Court, even though the applicant's share is worth only Ha. 1600/-, 
Bamgopal v. Jatunbai, 67 Bom. 143-84 Bom. L.R, 1677-A.I.R. 1988 Bom, 71“ 
141I.G. 676. 


CHAPTER IV. 

Of the Practice in granting and revoking Probates 
and Letters of Administration. 

264. [Pro. S. 51 & Sue. S. 235] (7) The District Judge shall 
Jurisdiction .f District have jurisdiction in granting and revoking pro- 
Judjje in granting and bates and letters of administration in all oases 

revoking probates, etc. witb j D big district. 
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(2) [Pro. 8. 2] Except in cases to which section 57 applies, 
no Court in any local area beyond the limits of the towns of 
Calcutta, Madras and Bombay, *** shall, where the deceased is a 
Hindu, Muhammadan, Buddhist, Sikh or Jaim or an exempted 
person^ receive applications for probate or letters of administration 
until the State Government has, by a notification in the official 
Gazette, authorised it so to do. 

N . B. — "The proviso incorporates the provision of sec, 2 of the Act of 1881 ,,ifc — 
Notes on Clauses of the Original Bill 

Jurisdiction of District Judges The repealed Act of 1B81 contained a 
definition of the term “District Judge/’ but that has been omitted from the 
present Aot on the reason that the definition of it as given in seo. 8 (15) of 
the General Glauses Act is quite BufiSoieDt, vide Notes on Clauses of the Original Bill . 
Besides, to clarify the position fuitber, in 1929, a definition of the term “District 
Judge," haB been incorporated in seo 2, ante. The definitions in the said see. 2 
apply throughout thie Aot, including the present seotion, unless a repugnant 
context makes tbs same inapplicable. Head tbe notes under sec. 2 (bb), at p. 9, 
ante . The District Judge has jurisdiction in the matter of making and revoking 
grants under this Aot ; but in the oases contemplated by sub-sec. (2) be will have 
no suoh power beyond the Presidency towns unless specially authorised by tbe 
State Government by a notification in the local official gazette in that behalf. 
By reaeon of the present seo. 2 (bb), added since 1929, the respective Original 
SideB of the High Courts of Oaloutta, Madras and Bombay function as ' District 
Judges' 1 for tbe purposes of this Act. In Bengal also, sec. 57 applying, no such 
notification is necessary, but remember seo. 67 applies only in respect of wills made 
on or after the let September, 1870. Of. Luchmun v . Bukharan. 6 C.L.fi. 188. For 
the powers of Distriot Judges in Probate matteis, see Be Krishna K inker Boy , 
14 Oal., 87 ; Krishna Kicker v, Pancharam , 17 Gal. 272 ; Bojnarayan v. 
Fulkumari , 29 Gal., 68 ; Kamanasundari v. Hurolal 8 Cal, 670. When an applica- 
tion for probate is refused by tbe District Judge, but allowed on appeal by tbe 
High Oourt, it is the duty of the Distriot Judge to issue a grant, Bayahai v. 
Sarasioati , 17 Bom , 666. and all subsequent proceedings should be before tbe 
Distriot Judge, Parvath • Pillai v. Velayudhan, A l.B. 1963 Trav. Co. 122. Cf. 
Gobindlal v. Hemendra . 17 Gal., 686. A revocation oase is triable by the Distriot 
Judge even where the original grant was made by a District Delegate (who 
should send the oase to the Distriot Court when tbe case becomes contentious), 
Kailash Ohmcbra Mondal v, Nanda Eumar , 48 O.W.N 761-AJ.R. 1944 Cal. 
886 220 1 0. 376 ; Mathoram Boro v. Msmt. Sundari Kacharani ♦ I.L.B. (1963) 6 
Assam, 170 A. I.B. 1964 Assam. 64. 

Court acts as one of conscience:— In entertaining an applicatkn for a grant 
under this Act, the Oourt really aots as one of conscience and if it finds that 
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tba will is a genuine aod valid document and has bean mooted, it will not refaae a 
grant limply because tba propoonden have been negligent, and groaaly too* lit 
the matter of resorting to the Court or in complying with the technical rules of 
law, Vishnu Bam Krishna v Nathu Vethal, 81 Bom L. B. 245 • A. I, R. 1949 
Bom. 266. 

Power of Transfer— by District Jndge nnder Act XII of 1887 -Under see. 
28 (2) (d) of the Bengal, N.W.P. and Assam Civil Courts Aot (XII of 1887), the 
District Judge has power to transfer a contentions or non-oontentious case to a 
subodinate judge for trial. Cf. Kunjabehori Goswami v Bern Chandra Lahtri , 
26 Oal. 840 ; Daho Kuer v. Tural Dei, 8 Pat., 609 : 78 I.C. 701. An application for 
probate of the will of a deceased testator was made in the Court of the District 
Judge who transferred the case to tbat of the Subordinate Judge. The opposite 
party inter alia objeofced that the Subordinate Judge had no jurisdietion. Held, 
that the case o&me within the scope of section 23. sub-section 2, clause (d), of the 
Bengal North-Western Provinces and ABsazn Civil Court Aot (XII of 1867), and 
therefore the Subordinate Judge had jurisdiction to try it, Kuujobthari Goswami 
v . Hem Ch • Lahtri , 25 Cal,, 840. Where the business of a District Judge are 
assigned under the provisions of the various Civil Courts Aots to the Additional 
Diatriot Judges, all these latter judges beoome vested with powers oo-extensive 
with those of the District Judge himself, boo. Ganpal v. Mahadeo , 4 D L B. (Nag.) 
166-1949 N.L.J. 461- A.I.R. 1949 Nag. 408. 

Oases to which Section 57 applies That seotion applies to the wills of 
Hindus, Buddhists, Sikhs and Jainas etc., mads on or after the 1st September, 1870 
in the Lower Provinces of Bengal and in the towns of Madras and Bombay, vide 
notes at pp. 88-84, ante . 

Assam : — In an old oase, Assam having no Court of last resort was held not 
to have been a province within the meaning of sec. 2 (g), but was only a District 
for the purposes sf this Aot, Thakoor Kristo v. Basoodeb Goshamee, 12 W.B. 424. 
But the position has been altogether ohauged now. It is now a full-fledged State 
with a High Court, whioh however having no original jurisdiction will not have 
the benefit of seo. 2 (bb), supra . 

Power of High Court The High Court has power to grant probate on tba 
Original Side in any oase whioh oould bsve been brought before any District 
Judge, vide seo. 800, infra : also Nagendrabala v. Kasipati , 87 Cal., 224, 

Limitation The Limitation Aot does not apply to grants or to revocation 
thereof, vide notes at p. 499, ante ; and at p 610 t posL Under the heading '’Limita- 
tion/ 1 Vide also Belshan Chandra , 6 Cal, 707 : 8 C.L R., 62 ; Sailabala Date V. Baidya 
Nath Bakshit , 82 O.W.N. 786-A.IB, 1928 Oal 580-110 I.C. 542; Durgapad a 
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Bera vl 'AM Ohandra , 41 O.W.N. 1204-A.I.R. 1987 Cal. 696 ; Manikbai ▼. Manikji . 
7 Bom., 213: Q. E. x. Ajudhia t 10 All., 860; Janaki v. Kesavalu. 0 Mad., 207; 
TAfYfiwnfyada v. Safia SaA§6, 9 M.L.J. 302 ; Qobirid Chand v. Runjun, 6 Caf.; 10 : 
6 O.L.R. 46 ; Kashi Oopal ▼. GopiAr»«/ma, 19 Cal.* 40 ; Gananamthu v. Nadun , It* 
Mad, , 879 ; v. Trim6a4i 19*7 N.L.J. 526-A.I\R. 1949 Nag. 164 

[No period of limitation for a probate application; ; Shyamial v. Bame$wari t 28 
O.L.J, 82 : 381,0.273. No question of limitation arising, there ie nothing to 
preolude an executor from asking for probate at any time. Sailalala Vast v. 
Baidyanaih Rakshit, 32 O.W N. r *29“A.l,R. 1928 Cal. 680-110 LO. 642, si ipm t 
but no probate can be granted until after (be expiration of 7 dear days, and no 
administration uotil after the expiration of 14 dear days, from the testators s or 
intestate’s death, see sec. 293, it fra Vide also Re Wilson, 1 Cal,, 149. 

Oasea; — In Chinnasami v. Harih'irabadra , 16 Mad., 380 it was held that the 
question of the genuineness of the will was not res jadicata for the purpose of the 
proceedings under the Probate and Administration Act though the will bad been 
found to-be a forgery in a previous proceeding under the Guardians and Wards Act. 
The District Courts havt jurisdiction to entertain an application for the grant of 
probate or letters of administration in respect of wills of Hindu made before the 
1st Sep. 1870. Beotion 187 (now i. 213) of the Succession Aofc not being made 
applicable to Buoh wills, it is not obligatory on executors or legatees under 
them to take out probate or letters of administration in order to establish their 
rights in a Court of Justioe, Krishna Ktnkcr Roy v. Raj M. Roy , 14 Cal. 87. 

The order made by a District Judge on an application for probate, not being 
a final order, cannot be referred for tbe opinion of tbe High Court. But the 
Court will under certain circumstances, entertain such an application as a Court 
of concurrent jurisdiction under section 800, post , In the matter of Mcnohar 
Moohe'j c, 6 Cal., 757. Where on an application to the District Court probate was 
refused on the ground that the will was not pioved and on appeal the High Court 
found that the will was proved, held that the subsequent application for probate 
should be made to the District Court, Bayalat v. Sarustvatt Bai, 17 Bern. 686. 

265. [Pro. S. 62 ; Sue. S. 235A & D.D.A..S. 2] (1) Tbe High 

Pow.r to appoint D.ie- 0ourt . “V appoiiit Buch judicial officers within 
g»to of District judge to ftny district as it thinks fit to act for the District 
tfott. o*b»*. DOn 00nfc * n ' Judge as Delegates to grant probate and letters of 
administration in hon-contentious cases, within 
such local limits as it may prescribe : 

•» 

Provided that, in the case of ‘High Courts not established ' by " 
Royal Charter, such appointment shall vot be without the previous 
aanotion of the State (Government. ' ' “ r 
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(2) Persons so appointed shall be called “District Delegates". 

TIm Station Compart ibs language of tbit section with that of Motion S64. 
The words “all oases” in see, 264, make that seotion i vidily applicable, whereas 
this seotion is limited to the non-oonfcenfcious oases only* Bo the Distriot Delegates 
eannot have jurisdiction in oontentious oases. Notice further that the power ol 
revocation has not been contemplated by this seotion. Bo a Distriot Delegate 
eannot entertain an application for revooaticn, Mathoratn Boro v. Mwit . Sundari 
Kacharanu I.L.R. (1968) 6 Assam. 170 — A.l.R. 1964 Assam. 64. 

The Seotion Limited to Non.oontentious Cases Where the oaveatore having 
by reason of a compromise withdrawn their opposition the Distriot Judge sent the 
ease to the Distriot delegate for enquiry and repoit, held that the District Judge 
had aated within the powers conferred on him by this section, Eunjalal Chowdhury 
v. Kailash Ch> Ohowdhury . 14 Gal , 1068. 

Non-contentions Oases :—Vid§ notes under seo. 272, infra ; also under the 
next heading 

Power of High Court: — The High Court has power to appoint Distriot 
Delegates for the purpose of making grants under this Act, but the jurisdiction of 
such Delegates will be limited to non-ooutentious oases, vide 14 O.W.N. 1068 
(supra) ; also Francis v Verghese, I L.R 1967 Mad, 78 -(1966) 2 M I.J, 288-AJ.R. 
1966 Mad. 680— following 9 All. 191 ; 11 Mad. 26. In oase of non-oharfcered High 
Courts, the power is subject to the approval of State Governments. It should he 
noticed that the Distriot Delegates act Jos the District Judge. 

Looal Government's power of repealing any part of the Act Vid$ Laxmi v. 
Alia, S2 Bom., 634. 

Power of Additional District Judge An additional Distriot Judge osnnot 
grant probate unless he is appointed a Distriot Delegate by the Fligh Court, or 
exeroise powers as a Distriot Judge. Ham Singh v. Mvrtthai, A.l.R. 1923 Nsg. 41 : 
68 T.O. 940. As to his power in Bengal, N.W.F. and Assam in a oase received by 
assignment from the Dirstrlot Judge, see Daho Kuer v, Tural Dei, 8 Pat. 609 : 78 
1.0. 701 ; also under the heading "Power of Transfer" at p. 602, ant». 

Subordinate Judge aB District Delegate under Oudh Civil Rules, R. 239 : — 
Under R. 239 of the Oudh Civil Rules Subordinate Judges in Oudb, have been 
appointed District Delegates to grant probates and letters of administration 
In non.sontentious oases only; Ram Ki shore v. Nand Kumar, 11 O.W.N. 1801** 

A I R. 1984 Oudh, 442-161 1.0. 849. Read tbs notes unddr the heading, "Potfer 
of Distriot Delegate'* under seo 266, and the notes under the next heading. 
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Transfer of case to Subordinate Judge under Oudh Courts Act A tr an f f* > pi 
ease under see. 31 of the Oudh Courts Act by a District Judge to a Subordinate 
Judge it made to the Subordinate Judge as such, and not to tbe Diatriot Delegate! 
Therefore, in euoh a case, the Subordinate Judge can deal with the matter even 
if contentious, Kdloo v. Noor Jahan, 10 Luok 816-11 O.W.N. 1481-A.I.R. 1986 
Oudh, 88 *'■152 LO. 876. The position is different if the transfer is net under that 
aeetion but ia aa to a District Delegate. In tuoh a ease, the Subordinate Judge 
will not be competent to deal with the matter, when it becomes contentious, 
Anandpal Singh v. Bam Oharan , A.I B. 1986 Oudh, 416 - 166 LO. 601. 

Notifications to invest Subordinate Judges;— It is quite possible to invest 
Subordinate Judges, by means of appropriate notifications, with power to hear 
contentious probate proceedings. Of. Bamasubbarayudu v. Bengammal , I.L.B. 
(1962) Mad. 1001 - (1962) 2 Mad L J. 818 - A LB. 1962 Mad. 460 (F B ) 

266 [Pro. S, 63 & Sue. S. 236] The District Judge shall have 
n . , . f T , , the like powers and authority in relation to the 
powers as to grant of granting of probate ana letters of administration* 
tration and admiuis ' and all matters connected therewith, as are \y law 
vested in him in relation to any civil suit or 
proceeding pending in his Court. 

Power of a Probate Court The Probate Court baa all tbe power* of an 

ordinary Civil Court. It can appoint a Receiver in a testamentary suit, Yeshwant 

Bhagwant v, Shankar Bam Chandra , 17 Bom. 888. Bee also Bayabai v. Sarasuati 

Bat , 17 Bom 686, supra The rule of the Court of Chancery that a receiver will 

not be appointed against an exeoutor unless gross misoonduot was shown is not 

applicable to the case of an executor of tbe will of a Mabomeden ; Bafiza Bai v. 

Kazi Abdul Karim , 19 Born. 83. When an exeoutor is not In possession of 

_ _ the property of the testator and oannot get possession of it 

Forma Pauperis, 

and when he has not the means of paying tbe fees be may 
be allowed to petition in forma pauperis. In the matter of Dawnbai Hazi Khan , 

18 Bom. 287. Of. Be Quru Charan, 6 O.W.N. oxlvii. Bee also Kunja v Eem t 
85 0a. 840. In Arunmoyi Dafi v. Mohendranath Wadadar , 20 Cal. 888 at p 695 
it has been observed that a proceeding under the Probate and Administration 
Aot it not a suit properly so called but takes tbe form of a suit according to tbe 
provisions of tbe C P. Code. Seotion 299 allows an appeal to tbe High Court 
only in oases In whioh an appeal is allowable under the 0. P. Code. No appeal 
therefore lies against an order refusing to make a person opposing probate a 
party defendant to an application for probate ; Ktliramoni Dasi v. Syam Ch . 
Kundut 21 Cal. 689. In Oirindra Ktmar Das Gupta v. Rojestvar Bay , 27 Cal. 

8, the Judieial Commissioner refused to oorreot a clerical mistake in a porbate 
granted by his predecessor, held, no appeal Uy, yet the High Court might interfere 
64 
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with the oats und.r Motion 116. 0. P. Code. 1908. Seotion 26 of the Bnglieb 
Probate Act (8tatute SO and 21 Viofc- 0. 77) has some resemblance to thi# eccfcfoti 
and it may bo quoted here for tbe purpose of comparison which inay help eluci- 
dation. That section rUDi thus : "Tbe Court of Probate shall have tbe like powers, 
jurisdiction and authority for enforcing the attendance of persons required by 
it as aforesaid, and for punishing persons failing, neglecting or refusing te produce 
deeds, evidenoe or writings or refusing to appear or to bs sworn or make affirma- 
tion or declaration, or to give evidenee or guilty of contempt and generally for 
enforcing all orders, deorees and judgments mads or given by the Court under 
this Act, and otherwise in relation to the matters to he enquired into and done 
by or under the orders ef tbe Court under this Act, as ere by law vested in tbe 
High Court of Chancery for such purposes in relation to any suit or matter 
depending in suoh Court. " 

Power of Transfer Vide notes at p 602, ante. 

Power to grant Review Vide note at p. 600, ante. 

Function of Probate Court: — The funotion of the Probate Court is to 
determine what documents are testamentary and who is tbe legal represen- 
tative of the deceased. The Court has no power to go beyond tbe terms of the 
will and decide a question of title, which should be left for decision by another 
competent Court, Sudkir Chandra v. Utlara Sundari , 87 O.W N. 486 -A. I. K. 
1983 Oal. 671 “146 1 0. 684. Read also 8owbhigtammal v. Kcmalangi Ammah 
64 M L J. 382-A.I.R. 1928 Mad. 808-107 I. 0. 420; Kcmalangi Ammal v. 
Sowbhaoiammnl, 64 Mad. 24 — 69 M L.J, 629 — 1980 M W.N. 966 — A. I. R 1981 
Mad. 87-128 I.O. 476, also the notes under sso. 296, under the heading, 
“Issue in a Probate Proceeding". It is not the business of tbe Probate Conrt to go 
into the question of the validity of tbs will or of any of its provisions, Qartb 
Shaw v. Patia Datsi, 66 O.L.J. 837-A.I.K 1888 Cal 290-126 1.0. 920. A 
probate Court is not a Court of Probity, Saw Yaw v. Saw Ba, A.I.JB. 1938 Bang. 
261-177 1 0.882. If the proponnder has proved the will and there are no 
suspicious circumstances in connection with it, the Probate Court will grant 
the probate» Ibid , The Court should grant a probate after being satisfied on 
evidence of due execution of the will and not on a mere question of probability, 
Garib Shaw v. Patia Dasi , supra. It is not the funotion of a probate Court to 
construe a will, Nand Kishore Lai v. Pasupati Nath Sahu, 7 Pat. 896 — AI.B. 
1928 Pat. 348-108 1.0. 828. 

267. [Pro. S. 54 & Sue. S. 237] (I) The District Judge may 

Dutriot judge may order au ? P er80n to P roduce and bring into Court 
ordK p»i»on to ptoduoe any paper or writing, being or purporting to be 
teetamontary paper*, testamentary, which may be shown to be in the 

possession or under the control of such person. . 
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(2) If it it not ahowu that any such paper or writing is in tbe 
possession or under the control of such person, but there is reason 
to believe that he has the knowledge of any such paper or writing* 
the Court may direct such person to attend for the purpose of being 
examined respecting tbe same. 

(3) Such person shall be bound to answer truly Buoh questions 
as may be put to him by tbe Court, and, if so ordered, to produce 
aud bring in suob paper or writing, and shall be subject to tbe like 
punishment under tbe Indian Penal Code, in caee of default in not 
attending or in not answering such questions or not bringing in 
euoh paper or writing, as be would have been subject to in case be 
bad been a party to a suit and bad made suoh default. 

(4) Tbe costs of the proceeding shall be in the discretion of tbe 
Judge. 

N. B.— "The word truly has bean added to remove any doubt as to what 
ia clearly the intention of the provision" — Joint Committee Report. 

Tha Section This aeotion resembles seotion 26 of tbe Court of Probate 
dot, 1867 (20 and 2 1 Viet. 0. 77) and is praotioally a reproduction of tbat. It 
authorises tbe District Judge to oompcl production of testamentary papers from 
a custody in wbieh they are, It does not oblige the applicant for administration 
to produoe the will from his own custody or file it in Court with his petition. 
It will be quite suffioient if the applicant for letters is interested in tbe adtninis* 
tration of tbe estate and o&n establish the existence of the will and if neceesaiy 
can secure the production thereof by tbe person in whose possession it is, Bun 
Ditto. Mai v. Devi Ditta Mai , A.I.tt. 1931 Lah. 130- lbS I. 0. 627. Tbe appellant 
oited tbe respondent, who was tbe executor of one Tulsidas Varajdas to bring in 
and prove hie testator's will Tbe Division Court ordered tbe Respondent to lodge 
the will in Court and to take out probate, but directed tbat the appellant should 
pay half the ooeta of obtaining probate. On appeal held, tbat tbe fund primarily 
liable to tbe oostc of probate was tba residuary estate eto ; Daya Bhai Tapidaa 
v. Damodar Das , 21 Bom. 76. In tbe goods of Nswtcn, 8 BLB. Ap. 76, the 
Court held that the exemplification was an instrument which tbe Couit could 
order to be produced. Cf. seo. 239, stii ra . 

Any paper Any paper of a testamentary character can be direoted to be 
produoed under this section. A duplicate is a part of a will and therefore a 
testamentary paper within the meaning of this seotion and can Le ordeied tola 
produced, Killican v. Pafker t 1 Cae. Temp. Lee, 662. 

Snb.iio. (3): Penalty for Disobedience or Contumacy The person ordered 
by the Judge ahalWrufy answer the questions put to him. "The word 'truly 1 baa 
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b»an add'd to remove any doubt aa to what ia olaarly tba intention of tba pro* 
viaion.” Joint Oommitte. Siport. Dlaobedienoo of the Court's order under thfa 
aeotion is punishable in accordance with the provisions of Chapter X of the 
Indian Penal Code, vidi seos. 174, 176, 178, and 179, 1.P.C, 


268. (Pro. S. 55 & Suo. S. 238] The proceedings of the Court 
of the District Judge in relation to the gianting 
of probate and letters of administration shall, 
save as hereinafter otherwise provided, be regula- 
ted, eo far as the circumstances of the case permit, 
by the Code of Civil Procedure, 1908. 


Prooesdinga of Dis- 
trict Judgo's Court in 
relation to probato and 
administration. 


Procedure of Prob&te Proceedings The procedure of the District Court 
Id probate proceedings should, as far aa practicable, follow the previsions of the 
Code of Civil Prooedure. Cf. Yeshvant v. Shanker , 17 Bom 888 ; Re Guru 

Charan. 6 0 W-N. exivii ; Sheik Aztm v. Chandra Nath , 8 0,W N. 748. The 

expression “District Judge. M inoludts a High Court, vide see. 0 (bb), ante. 
Iherefore, the proceedings in the Original Bids of the High Court aie in the con- 
temptation of the section. Compare the Calcutta High Court Buie No. 88, 
Bombay Buie 603, Madras Uuie, 474. The nou-oontentious proceedings can 
be dealt with by the District Delegates and the Begistiar, Chotalal v. Lai Ealulai , 
22 Bom. 261. it Is mainly in the oontentioua cases that the question of the 
applicability of the 0. P Code arises, Pakiam v. Innasi , 19 Mad. 468. Cf. Be 
Dintarini Dabi. 8 Cal., 880 (682); Radhashyam v. Banga Sundari , 24 O.W.JN, 
641 ; 59 1.0. 764. Bead the notes under sec. 266, post, under the beading, 
“O P. Code does Dot apply in its entirety.' 1 According to tome opinion, apart 

from tbia section, and by virtue of sec. 141 of the C.P. Code, 1908, alone, all its 

provision! beoome applicable to probate proceedings Bee the article in 22 

C.W.N. xiv, xviii ; Cf. Bamgopal v. Badha Krtsh^a- 10 C.W.N. xev ; also Be 
BintariniDabi.bC al 880; Fakirulla v. Thaker Prasad, leferred to in the afore- 
said Article. “Circumstances of the case*' may not permit the application of the 
provisions of the OP. Code in some instances, to piobaie prcceidings 3 be 
renewal of a probate application being quite a feasible thing, sn applicant does 
not suffer from the dismissal of a previous application of bis from default. 
Therefore, be need not resort to 0.1X, r. 4 or r. 9. Bo it has been said that these 
rules do not apply in relation to a petition for probate, ride Earnout v Eumud. 
12 O.L.J. 185-14 0 W.N. 924 ; contra , Veeramma v, Suffarao, 62 I.C. 689. The 
following are some of the instances of the application of the provisions of the 
C.P. Cods to probate proceedings (fl) 0. I, rr. 8-11, Abhitam Dae v. Gopal 
Dae. 17 Cal., 46 ; Qt reebala v. Chunder Kant Mukherji , 11 Cel., 218; Eafiza Bai 
v. Eazi Abdul Karim. 19 Bom. 83; ( 6 ) 0, V. r. 17 U Shore Mini. Maung Qui . 
8 Bor. L 3 . 68*82 1 0* 973 ; Be Dintarini Dabi , 8 Cal-, 680 [supra ) ; { c ) 0. vi. r. 
16. Be Dinta'ini Dabi. (supra). ( d ) 0 IX, r 9, A, I B, U68 All 14P ; 0 IX, r. 18 ; 
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5# Dintdrini Dabi t 8 Cal., 880. Of. Rhtttramimey v, Shyamabharun, 21 0*1., 680; 
(*) 0. XI (Disooveny and inspection), Anilubala v. Bajsndra, 48 Cal., 800-28 
O.L J. 480-84 1.0. 227 ; (/) 0. XXI, r. 47 (Execution), Brij Ocomam v. Ramrick. 
5 C.W.N. 78l ; (g) 0 XXXL1, RsAmtitalal 27 Cal., 840; Bee also Natagopal v. 
Srigopala , 28 0 L.J. 79 ; Akhileswart v. Earicharan , 40 O.L.J. 297 ; Shoroshi V. 
Luanda, 12 C.W.N. 8. (A) 0. XXXIX, Wirod flaran* v. Chamatkmni , :9 O.W.N. 
205 ; 271.0*817; Giribakt Dati ?« Prokash Chandra, 49 O.L.J. 484-A.I.li. 1929 
Oal. 498 [Power to order inventory] ; («) Order XL (heoeivers), Y ethic ant v. 
ShaJcar , 17 Bom. 888 ; (/) 0. XLl, r, 5. Brij Qiomane v, Ramrtck f supra ik) e*o. 104 
and 0* XLIII, XAettfawoni's oaee, supra. (1) eeo. 115 (Revition), I6»i; Gitindra v. 
Rajeswan, 27 Oal., 6 ; Annaji v. Chandra Bat, 17 Bom. 508. As to inetancee of 
provision! not applied— (1) 0. XVI, r. 20, JSatyV v, Fis/mu. 9 Bom., 241 ; (2) 
O. IX, r. 9, Rimai v, Kumudbandhu , 14 O.W.N. 924 ; 12 C L.J. 185 ; 7 I.O. 126 ; 
but see Ballabandi v. Rallabandi , 6.' 1.0. 689 ; (8) 0. XXVI, r. 1 : J agtshwar v. 
Jagatdhari , 2 Pat L.J. 686 ; (4) 0 XXXI, r. 1 ; Nirod Barani v. Chawatkarinu 
supra ; (6) 0 XXXII, r. 4; SacJiindra Narain v. Ihronmoyse , 24 O.W.N. 688; 
Badhashyam v. Banga Sundari, 24 O.W.N. 541, (supra). 

Arbitration : — The provisions of the Beoond Schedule of the 0. J*. Code, 
1908, do not apply to probate proceedings ; therefore no reference to arbitration is 
permissible. Be Briant , 4 B.L.R. App. 49 ; vide also Eedamath v. Sarojmi, S C.W N* 
617 ; Ohella Bhai v Nandubai, 21 Bom,, 886; Troylukha v. Badharani , 8 O.W.N, 
lxxvili ; Sarada Kanta v. Gobind Mohun , 6 10. 912; the genuineness of a will 
cannot be determined by reference to arbitration, Afanwofet&t v. Bowga Chandra , 81 
Cal. 367 : 8 0 W.N. 197. The Court has got to judicially pronounces cn the 
genuineness of a will and cannot delegate Its functions to an aihitiator. G<pi Bai v. 
Baijnath Bai, A.l.R. 1980 All. 840. Of. Surja rrasuda v. Shyama Sundari, in 
which the will wae allowed to be established by compromise. Vide under eec. 819, 
Soudamini v. Qop\ 1, 21 O.L J. 278. See now the present Arbitration Act, 1940. 

Compromise In probate: — A bona fide settlement of disputes by compromise in 
a probate proceeding will be binding, provided it is for the benefit of the estate and 
not for personal advantage, Shyamlal v. Ratneswari, 23 C L J. 82 : 88 1 f\ 9*3 ; see 
Surja Prasad v* Shyama Sundari , 14 C.W N, 967. Of. Evnjalal v. Kailas , 14 
O.W.N, 1068 : 7 1.0. 740. Read the notes under the caption ’•Compromise" under 
secs. 283 and 295, post. An executor can compromise a probate proceeding (»e. 
suit) by agreeing to the creation of a maintenance charge in favour of the contesting 
widow, Sabirtri Thakurain v. F.A.Savi, 12 Pat. 869-A.LR 1983 Pat. 806**146 
1.0. 1. A compromise (or oonsent) in a probate preceding only makes tie case 
non-oontentioua, but does not take sway the Court's duty to grunt or refuse probate, 
Janakbativ. Gujanand , 20 O.W.N, 986 : 1 Pat. L J, 877 : 1 Pat L W. 41 : 37 3.C. 
12 ; Jagadish Chandra *. Upsndra Chandm, 48 C.W.N. 294 ; hut see Saiada Kcnta v, 
Gobinda, 12 O.L.J 91: 61,0*912, where it has been maintained that proceeding* 
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in revocation are not suits within tbe meaning of XXIII, r, 8 of the C« P. Cede, 
and therefore no adjustment of dispute by way of oompromiae la posaiblVj 
BUhunath Rat ▼. SarjuRai, 1981 A.L.J, 886 ■" A I K. 1981 All. 746-188 1*0. 408 . 
A oompromiae as regards the doe execution of a will la not lawful If ita aim it to 
exclude evidence in proof of the will, No probate can be granted merely because 
caveator oonaenta to the grant. The agieement is against public policy, Ibid, 
(per Mookerji J.) ; Gouri Sankar v. Bari Bhabini, 41 C.W.N. 848. Cf. Mcnwohini v. 
Banga Okandra , 81 Cal , 867 ; Jugeswarnath v. Jagatdhori . 2 Pat. L.J 636. (3917) 
Pat. 192 : 6 Pat. L.W. 280 : 40 I.C. 846. Consent doss not do away with the 
necessity of enquiry into the genuineness and due execution of the will ; it simply 
makes a grant in oommon form posspible, Bishunath Rai v. Sarju Rat . 1981 A. L.J. 
886- A. I R. 1981 All. 746-133 I C. 408. 8o, where a petition of compromise ia 
filed in a probate proceeding, the proper procedure for the Court to adopt will be 
to call for proof of the will as in a non contentions proceeding and after satisfsctory 
proof has bean given, then to record the petition of compromise, Gcuri Sa>1car v, 
Haribhabini, 41 C W.N. 848. In oonsequenoe of the agreement between the parties, 
the Court after making an order for grant as in a non-contentions case, will append 
an annexure to the order embodying the terms of tbe agreement, Jagadish Chandra 
v. Upendra Chandra, 48 O.W.N. 294. Buoh an annexure may have the effect of 
varying the terms of the will, but all tbe same the parties, will be bound to regulate 
their oonduofc and their rights inter #e, by tba terms of tbe agreement, Hid. If 
there ia a bona fide dispute between tbe parties as to the validity of the will, an 
agreement may be reached between them not to apply for probate and snob an 
agreement will not be considered to be against public polioy, Ibid, 

Grant in forma pauperis :—Vide at p. 606, awfe. 

Temporary Injunction : — A Probata Court is competent to grant a temporary 
injunction, Nirod Barani v. Ghamatkarini. 19 C W.N. 206; 27 I.O. 617; but this 
power should not be exeroised where it Is possible for the Court to grant relief 
by the appointment of on administrator pendente lite , I lid. 

Res judicata :-~The Probate jurisdiction of tbe Court is a peculiar juris- 
diction ; therefore, the decision of any other Court touching a testamentary 
dooument cannot be said to be the decision of a "competent" Court within tbe 
meaning of sec. 11 of tbe 0. F. Code, so as to constitute tbe bar of res judicata 
for a probate Court, C/annaaawi* v, Uarihara , 16 Mad. 880. Agsin, tba order of 
the Probate Court refusing a grant is not equivalent to a deoieion against the 
genuineness of the will ; tberefoie, suoh an order of refusal will not operate ae 
res judicata in a subsequent attempt of tbe applicant to obtain a grant by 
offering better proof of tbe execution and validity of the will, Gamehv.Ram 
Chandra . 21 Bom. 663 (566). For tbe same reason, a dismissal for default under 
O. IX, r. 9 of a probate application does not preolude a teoond application for 
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the iamt purpose, Bamani Dabi v. Kumudbandhu , 14 C/W.N. 924 ; 12 O.L.J, 185 ; 
7 LG, 126 ; Of. Gnanamuthu v. Vanakoil , 17 Med. 879. Read tha notee at p. 489, 
ante, A pronouncement of the Probate Court as to the genuineness of a will cannot 
however be re-agitated between the same contesting parties, Faqir Baksh Singh v, 
Uderaj Singh , 6 O.W.N. 624-A.I.R. 1929 Oudh, 119 1 0. 466, 

Limitation : — The Limitation Aet does not apply to applieatione for probata 
or letters of administration, vide the oases cited at p. 499. Therefore, where a 
first application is dismissed for default a second application after 80 days of such 
dismissal will not be time-barred, see 17 Wad. 879, supra , at p. 60S ; Zmali ▼. 
Wasudeo Trmhak, LL.R. (1948) Nag. 638 - 1947 N.L.J. 626. An executrix un- 
successfully contesting validity of execution on a previous oooasion is not 
precluded from subsequently applying herself for a grant, Sailabala Da&i v. 
uaidyanath Bakshit. 82 C.W N. 729'*A,I.R. 1928 Cal. 660-110 I.C. 6*2. 

Execution : — The provisions relating to execution of deorees in tha G. P. Coda 
are applicable to execution of deorees of the Probate Court, Brtj Kumari v. 
Hamrick, 6 O.W.N. 789. Therefore, stay of execution of a decree of the Probate 
Court under 0. XLI, r, 6 le permissible, Ibid. 

Receiver : — Vide notes under seo, 247, supra. For appointment of receivers 
in miscellaneous proceedings, vide Bepin Behari v. Charu Chandra , 85 C.L.J. 
192; Asadali v. Syed Mahomed, 43 Cal., 986 ; 20 C.W. N. 1009. The Court has a 
power to appoint a rtoeiver. Yeshwant v, Sanker, 17 Bom., 888, Of. seo. 269, post ; 
also 17 Bom., 686, oited at p. 606, 

Common Manager : — A Probate Court issuing a grant cannot appoint a 
common manager without recalling, the grant even if the will provides for the 
appointment of such common manager, Hari C haitanya v. Bamram Sinha , 

A LB- 1928 Cal. 164 -106 1.0. 626. 

Ditoovery by Interrogatories and Inspection The provisions of Order XI 
of the C. P. Code apply to probate proceedings, Anilabala v. liajendra Nath, 48 
Cal., 800 ; 23 O.L.J. 480 ; 84 I 0. 227. 

Guardian Ad litem : — Where oitation is nseessary upon a minor, a gusTdian 
ailtUm should be appointed, Naha Gopal ?. Sri Qopal, 23 O.L J 79 ; 83 l.C. 14, 
and the eases oited therein. But until the proceeding reaches a contentious stage 
0. xxxii, r. 4 will not apply, and a guardian may be appointed without his oonsent 
Radhaihyam v, Banga Sundari, 24 O.W.N. 641 [tupra ) ; also Sachindra v Hiron* 
tiwyes, 24 O.W.N 688 (supra), Cf. Bunmaya Qaorangini v. Betty Mahbart, 81 C.W.N. 
160- A.I.R, 1927 Cal. 207 -100 I.C. 177. Read the notes and oases under the 
heading, ‘‘Citation where the interested person is a minor" under sec. £88, post 
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Withdrawal pf application at appellate itage -.—Vide Babvlai Mondal v, 
Spl Abalabala, A, I.B. 1956 Pat. 126. 

269. [Sue. S. 239 A N.C.A., S. 3] (1) Until probate is 

granted of the will of a deceased person, or an 
Judge to ^ lntTrf are tr )ot administrator of his estate is constituted, the 
protaotion of property. District Judge, within whose jurisdiction any part 
of the property of the deceased person is situate, ia 
authorised and required to interfere for the protection of such 
property at the instance of any person claiming to be interested 
therein, and in all other oases where the Judge considers that 
the property incurs any risk of loss or damage ; and for that 
purpose, if he thinks fit, to appoint an officer to take and keep 
possession of the property. 

(2) This section shall not apply when the deceased is a Hindu, 
Muhammadan , Buddhist , Sikh or Jaina or an exempted person , nor 
shall it apply to any part of the property of an Indian Christian 
who has died intestate . 

N, B.— "Sub.seo. (2) incorporates the provision of Act VII of 1901. and ae 
the provision is not incorporated in the Aot of 1861, it excludes the persons 
to whom thAt Aot relates from the purview of the olaua e"~ Notes on Clauses of 
the Original Bill 

Protaotion of Property until grant is made This section confers on the 
District Judge a power very much similar to that provided for by seo. 196, 
supra . The District Judge when be thinks fit. for the protection of the property 
of the deceased, may appoint a person to take oherge of such property, but the 
person so appointed will not be regarded as the legal representative of the deceased, 
nor will he be iavested with that Btatus for the purposes of any suit but bis 
funotion wil merely, be to take and keep possession of the property, or in other 
words, to protect it. Of. Joshoda Koonwar v. Gourie Byjnath t 2 Bev. Cor. Or. Bep, 
per Jackson J. The section, it should be notioed» creates a special jurisdiction 
in favour of the Dietriot Judge authorising him to interfere for the protection 
of the deceased's property for wbioh ultimately an administrator may be cons- 
tituted. The Distriot Judge oan assume jurisdiction under this section it seme 
part of the deceased's Property \% within his territorial jurisdiction ; but once ha 
has assumed jurisdiction, he oan exercise his powers hereunder aven in relation 
to properties outside bis territorial jurisdiction. 1 In. N. Bego v. P. F. Btgo t 29 
N.L.R, 289-16 N L J. 86- A I'R. 1983 Nag. 178-144 1 0 822. The seotion Is 
independent of any application made for the gr^nt of probate or letters of admi- 
nistration and the powers conferred hereby can be exeroised even wber* an 
application for letters of administration has been dUftovsed* I$fd. 
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Any Officer The offioet so appointed will virtually be a receiver ol tbe 
property. Cf. Yeshwant v. Shanker , 17 Bom. 888. buoh an officer can be appointed 
only so long aa a grant is not made, and cannot be appointed as against an 
executor. Of. Bafizabai v. Kazi Abdul , 19 Bom. 88, cited under sec. 266, supra ; also 
Winsor v. Winsor , 22 Bom. L R, 396 : 67 I.C. J 16. The ineome reoelved by eucb an 
officer ranks as income of the executor and oan be assessed as such under sec. 41 (1) 
of the Income-Tax Aot, 1961 M P.L.J 609 

Nature of powers: — The power of interference for the protection of the 
deoeased's property conferred hereby is of a very wide nature. Buch power will 
include the issue of an order of injunction restraining any person whether party 
to the proceeding or not, from doing any aot prejudicial to the estate, Mrs M. IiV{,o 
v.P. F Rego , 29 N.L R. 238-16 N.L J. 86- A. I.lt. 1938 Nag. 178-144 I C. 822. 

Sub-sec. (2 : Exception : — The repealed Probate Act did not contain any such 
provision ; therefore, here an exception is made excluding the opeiation of tbe 
section (o a Hindu, Mahomedan, Buddhist, Bikh or Jaina or an exempted person. 
Consequently, it has been held that the rule of the Court of Chanoeiy that a 
receiver will nob be appointed against an executor unless gross misoo^duct is 
shown, is not applicable to the case of an exeoutor of the will of a Mahomedan, 
Hifizabai v. Kazi Abdul . 19 Bom. 83. The section will not apply also to the 
property of an Indian Christian (for definition see sec. 2-d. ante). 

270 . [Pro. S. 56 & Sue. S. 240] Probate of the Trill or letters 
TO . . . j of administration to tbe estate of a deceased per- 
ministration may be sou may be granted by a District Judge under the 
fad n K e d by Distnct seal of his Court, if it appeals by a petition, veri- 
fied as hereinafter provided } of the person applying 
for the same that the testator or intestate, os the cose may be, nt 
the time of his decease had a fixed place of abode, or any property, 
moveable or immoveable, within the jurisdiction of tbe Judge. 

Jurisdiction of the District Judge '.—The District Judge will have jurisdiction 
to grant a probate or letters of administration under this Aot, if the testator or 
the intestate (as the oase may be), at thi time cf his decease, hnd a fixed place 
of abode, or any property (moveable or immoveable) within the territorial 
juaiadictlon of the Court, Cf. Kamona Sundary v. Hurrclah 8 Cal., 670; Farduuji 
v Nivajbai, 17 Bom. 689. Bo, there was no jurisdiction of the Court, where the 
deceased had no residence, nor left any assets, within its local area, R$ Leamoulh 
24 Mad,, 120. If the deceased resided at the time of hie death within the 
jurisdiction of tbe Court or has left assets within such jurisdiction, tbe Court 
cannot refuse grant of probate on the ground that a part of the estate of the 
deceased is outside its jurisdiction or outside the province. Lai Singh v. Kithen 
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Dm, A LB- 1020 Cal, 72 -110 I.C. 39L A Diatriot Judge will have jurisdiction 
to make a grant if a portion of the eatate, however email, exists within the area 
of hia judgeahip ; this will be ao even if the deceaaad had no fixed place of abode 
within hia jurisdiction or even if the bulk of the deoeaaed a property ia within, 
another jurisdiction and Judge need not dismiss the application for the grant, 
DMBihh Smgh v, Ashlbhuja Batan. 1937 A.LJ. 859- AIR. 1937 All. 670. 
Read also Be Will of Bmchand Gurdamal , A.I.R. 1966 Mad. 274 ; Damodar Lai 
v. Goinnaih, 1956 Nag. L.J. 524- A.I.R. 1956 Nftg. 209; Subedar Durgey v. 
Madhab Prasad , A.I.R. 1956 Assam, 81. 

Fixed place of Abode .-—This means the same thing as "residence/’ and may 
at times be equivalent to the deoeased’s domicile. Cf. Lamb v. Smith , 15 L.J Excb. 
207 ; Gopal Chandra v. Kurnodhar, 7 W R, 949 That plaoe is a man’s fixed place 
of abode where be ordinarily lives, has hia family or oarries on business and ao 
forth. Ugar Chand v Strajma t 2 Bom , LR. 605. For "residence/' see B v. Ncrih 
Curry, (1825) 4 B. & 0. 953; Exparte Bru ll t L,R. 16 Cb. D. 487 ; B v. Tyrone, 
(1901) 2 I.R. 407 (510) ; Abdul Bazak v. Basiruddin , 17 C.WN. 406: 15 O.LJ. 
457 ; Kumnd Nath Boy v. Bat Jatindra Nath , 38 Cal., 104 : 16 C. W. N. 
399: 19 O.L.J. 221; Anilabala v. Dhirendra , 48 Gal., 577: 32 C.L J 314: 25 
C W.N. 178: 67 I.C. 768 ; Mubarik Shaha v. Wajeb-ul-nina, 63 P.LR. 1902 ; 
Fernandez v, Wray, 25 Bom., 176. The word “fixed" in the section does not mean 
present. Residence for ten months at a place prior to death was oonaideied to 
constitute a fixed plaoe of abode, in order to oonfer jutiadicaticn on the Judge cf 
the plaoe, Sobhag Bani v. Srimati Lado Bani t 11 Lah. L.J. 11 -A.I.R. 1929 Lab. 
282-116 I C. 806. An employee of a Railway Company bad. for twenty $eaia 
prior to hia death, been stationed at a paitioular place and resided theie in a 
Railway quarter ; held, that he bad a fixed abode within the meaning of this seoticn 
at that Railway Station, although be was liable to be transferred frem there to 
another station, Govind v. Anant , 71 I.C, 816. Cf. &1bo Gcsuami v. Goterdhan, 14 
Bom , 641 ; Fatfma Begum v. Sakina Begum , 1 All., 61 ; Ananga Mohan v. Balai 
Chand , S3 (J.L.J. 866. 

Property Jurisdiction will be created also by situation of the property of 
the deceased of any kind — moveable or immoveable. 3hvs, a non-British subject 
executed a will out of British India, but be bad left property in India, which 
created jurisdiction here, Bhanrao v Lakshmilai, 20 Be m , 607 ; Oolcm Sillan v, 
Mahomed Bouf t 20 W.R. 286, Cf. aeo. 6 (1), ante ; Banj Batched v, Vtshnu 
Banchod, 9 Bom., 211. In this case the property w&b in 7 bans, and the will was 
executed in Bombay. Ihe District Judge of Thana was held to have jurisdiction. 
The magnitude of the properly within one jurisdiction is not of much ocnseqoence 
in the matter. Aihtbhuja Batan Eutr v, Thakur Devi Bakeh Singh , 48 O.W N. 448- 
(1944) 1 ML J. 469- 1944 A.LJ. 167-A.I.R. 1944 PC. 29-212 I.C. 390 (F.C.) 
It seems that where the property at one plaoe ia extrjmely insignificant, the 
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of Mutt place, though having jurisdiction, will not exercise it for the 
purpose of ns akin g a grant, Bat Mancha v. Bai Qanga, 1 Bom. L.R. 666. But sea 
Ri Mohendranarain, 6 G.W N. 877. Bead however see. 271 .poet, which reserves 
a discretion for the Court and also 48. C.W.N, 448 (P.C,), supra, and Be the Will 
of Ramchtni Ourdasmal, A.I.R. 1966 Mad, 274. If the quantum of the deceased** 
property be nil , there would be no oooasion for any grant, Kaljan Kulty Amrna v. 
Qouri KuUy Amma, I L.R. (1968j Trav. Co, 686-A.I.R. 1968 Trav.Co. 362. Of. 
A. I. fi. 1964 Pat. 176. For the purpose of this seotion, it will be enough if the 
property be found in tbe deoeased's possession, though be may not actually own 
it, inasmuch as a Probate Court will not enter into the question of the title, iton 
Bahadur v. Maharanee Rajrup, 4 O.L.R, 498. Cf. Mahasundar Koer v, Babu Baton 
Prasad, l Pat. L. W. 370 : 86 10. 416 A Distriot Judge hai full discretion to 
entertain an application for probate if the deoaesd has left some moveable property 
within his jurisdiction, Oovind v. Anant , 71 I.C. 816. Debts payable to the 
estate of tbe deceased within the jurisdiction of the Court are such assets and 
moveable properties as would entitle that Court to make a grant hereunder, 
Khubchand v. Mobil Bai, 80 8. L.R. 201-AIR 1936 Sind. 160-166 l.C. $02. 
For the purposes of this seotion, a Bank deposit oonBtitutes moveable property. 
Sobhag Rani v. Srimati Lodo Rani , 11 Lah. L J. 11 -A I.R. 1929 Lab. 282-116 
I.O. 805, A share in a certain moveable property whioh testatrix has acquired by 
Inheritance from her deoased son is property as understood herein, and tbe 
Court within whose jurisdiction such property has been left by her will be com- 
petent to entertain an application for probate of her will, Mahctned Kasim v. 
Mt, Mazharbi, I.L R. (1948) Nag 389-3 D.L.R. (Nag.) 63-1948 N.L.J. 688- 
A.I B. 1948 Nag. 90. As to bow far oopy-right oreafced in the United Kingdom 
will be property for tbe purposes of this seotion, see Blackwoid <ft Sons v. A, N* 
Farasuramxn, A.I.B. 1969 Mad. 410. 

Bifurcation of the District : — The jurisdiction to grant probate cannot be 
taken away because the properties dealt with in tbe probate are within tbe juris- 
diction of another Court, by reason of a bifurcation of tbe district, Subramania v. 
Ramaswami, 31 1.0. 499 (Mad.), 

271 . [Pro. S. 57 & Bug. S. 241] When the application iu made 
to the Judge of a distriot in which the deceased 
tio?r*det 0 o'ju£ 0 ot' h ft d /lo fixed abode at tbe time of hie death, it 
distriot in whioh de- shall be in the discretion of the Judge to refuse tbe 
eoM«d had no fixed application, if in his judgment it could be disposed 
of more justly or conveniently in another district, 
or, where the application ie for letters of administration, to grant 
them absolutely, or limited to the property within his own jurisdic* 
tion. 

Discretion of Court where Jurisdiction not created by Residence Under (his 
seotion, if jurisdiction of the Court is invoked on tbe ground, not of residence, but 
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o( the situation of the property, the Court can, in ite discretion, (1) refnee tbe 
application, leaving it to be dealt with by some other Judge who can deal with 
it more conveniently. (2). in the case of letters of admienistr&tkn, Hake a grant 
limited to tbe property within it own jurisdiction Tee Be the will of Bamchand 
Oourdas Mai A LB. 1956 Mad. 274. The discretion vested in tie Court 
hereby will have no application where there is no Court of oonourrent 
jurisdiction in India to eotsrtain the application, Bhanrao v. Lakshmimat , 
«K> Bom. 607. Consult also the oases oited under esc. 270, supra* For a eomeubat 
analogous provision, sse sec. 9 (8) of the Guardian# end Wards Act. 3810. lbs 
faot that tbe deoeaeed lived in Calcutta or that the major portion of his propsrty 
is situated in Caloutta or that all the witness** to the will live in Calcutta, is no 
ground for refusing to sntertain an application for probate by the District Judge 
of 24 Parganas. Tbe applicant for a probate is deminus litis and his oboioe should 
he given effect to, unless there are sufficient ground* made out to show ss to why 
the proceedings should not be held at tbe District Crurfc, Ananga Mohan v. Balai 
Chxnd, 39 0 L.J 886 : 68 1.0 523. The Courtis not deprived of its discretion, 
under this section beeause it exeroised it on a previous occasion so as to 
permit the proceedings to go on, Forbes v. Peterson , I.LR. (1941) 2 Cal. 1*4 6 
O.W.N. 73J-A.I.R. 1941 Oal. 417 -196 LO. 111. Of. A.I.B. 1942 Cal. 283 : 201 
1.0 646. 

District : — It will be ssen that tbe eeotion makes use of the expression Judge 
of the District and not the ''District Judge," wbiob term has been defined in eeo. 8 
(16) of the General Clauses Act, as not including a High Court in its Original Sid*. 
Ab to whether the word, "District" will include the town of Calcutta, the point wse 
raised hut left undeoidsd in Ananga Mohan s Case, supra. Any how, the High 
Court in its Original Side has at least the discretion wbiob this section has given 
t:> a judje of the district to refuse an application for grant of piolateofa will 
when the deceased testator waB not living within its jurisdiction, Forbes v. Peterson, 
ID R. (1941) 2 Cal. 1-46 C.W N 739“ A. I B. 1941 Cal. 417-196 PC* 111; also 
A.I R. 1942 Oal. 288-2011 C. 646. 

Appeal When a District Judge exercises his discretion under this seotion, 
he oanuot be said to be making an order under the Act so as to give a right of 
appeal under sec. 299. He le merely deoiding to prooeed with the application for 
probate and no formal order ii really made by him and no question of appeal- 
ability really arises, FMrjt Navroji v Maherban Faredoon , 44 Bom. D.R. 608- 
AIB 1942 Bom. 276-202 I C. 688. The seotion does not require any formal 
application to move tbe Jndge hereunder, and he enn prooeed sven tuo motu 
to deoide to go on with the proceeding ; so the matter will not fall within 
the scope of eeo 299 to create a right of appeal, Lda Bhvpendra Naratn v. 
AshtMuja Batan Kuer , 1982 A, L J. 418 -A. I. R. 1932 All. 379-189 1.0. 
166. 
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272 . [Pro. S. 68 ; Buo. B. 241A ; D. D. A. B. 8] Probate and 
letters of administration may, upon application 
bi for that purpose to any District Delegate, be 
granted by Delegate. granted by him in any case in which t Lei e is no 
contention, if it appears by petition, verified as 
hereinafter provided, that the testator or intestate, as the case may 
be, at the time of his death had a fixed place of abode within the 
jurisdiction of such Delegate. 

Grants by District Delegate : —This seotion empowers a Distrlot Delegate to 
Grant probate or letters of Administration under this Aot, subject to two conditions. 
(1) that the oass is a non-contentions one, (2) that the testator or tbe intestate (es 
tbe oase may be) had a fixed plaoo of abode within the jurisdiction of tbe relegate. 
Ho jnriadiotlon oannot de created in favour of sucb relegate by the situation cf 
properties as under sec. 270, supra Of. Pec. 276 (2) (b), infra. 

Fixed place of Abode : — The expression does not mean permanent residence 
at one place in a man's life, but residence for a considerably long time, Gotind v. 
d nant.fi N L J. «9 : 19 N.L.B. 46 : A.I.R, 1923 Nag 146 : 71 1.0, 816. Also vide 

at p. 614, ante. 

Non.contentious Proceeding A proceeding for grant Is contentious when 
there is an appearance with a view to opposing it. Bead tbe notes under seo. 296, 
Vest . Of. Violet Paterson 7 A. E, Forbes, 16 Luck. 107-1930 O.W.N. 93Q-AJ.R. 
1940 Oudh, 16-184 I.O. 686. The withdrawal of the pleader for the objector from 
the proceeding does not transform It into a non-contentions one. The with- 
drawal of the pleader does not mean the withdrawal of the opposition, but it 
simply renders the suit an undefended one. Therefore, after entering of appear- 
anoe of opposition, prolate cannot be granted in common form, Phoninira r. 
Nagendra . 39 C.L.J. 669 : A, I R, 1996 Oal., 76 Cf. Chotalal v. Bai Kalubai,M 
Bom, 261 (266). Vide also seo. 286. post. The moment an application for revocation 
of a grant made by Distriot Delegate is presented before him, tbe matter become! 
eontentious and an order under seo* 288 for return of tbe oase to the Distriot 
Judge has to be made, Kailash Chandra v. Nanda Kumar, 48 O.W.F 761 •A.I.R. 
1944 Oal. 336. For the "oommon form" praotioe of English Law and the Caloutta 
Original 8ide Rules, Oh. XXXV, R. 33, read Southern BanVs case in 62 O.W.N. 444 
“A.I.R. 1968 Oal. 377 [N. B. This oase points out the difference between the 
English praotioe of oalliog in the grant and the Indian praotioe of revocation]. 

273 . [Pro. S. 69 & Suo. 8.242] Probate or letters of adminia- 
Oonciufli\en»sa of Nation shall have effect over all the property avd 
probate or letters of ad estate , moveable or immoveable, of the deceased, 
ministration. throughout the State 1 in which the same is or are 


1* Substituted by the A 0, 1960 for "province’' 
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granted, and shall be conclusive as to tbe representative title against 
all debtors of tbe decased, and all persons holding property which 
belongs to him, and shall afford fnll indemnity to all debtors, paying 
their debts and all persons delivering op such property to tbe 
person to whom suoh probate or letters of administration have been 
granted ; 

[P. A. of 1903, 8s. 2(2), 8(1)] Provided that probates and 
letters of administration granted — 

(а) by a High Court, or 

(б) by a District Judge, where the deceased at the time of 
his death had a fixed place of abode situate within the 
jurisdiction of such judge, and such Judge certifies that 
the value of the property and estate affeoted beyond the 
limits of the State 1 does not exceed ten thousand 
rupees., 

shall, unless otherwise direoted by the grant have like effect 
throughout 8 the other States.** 8 

4 The proviso to this section shall apply in India 2 * 4 * 6 * after the 
separation of Burma and Aden from India to probates and letters 
of administration granted in Burma and Aden before the date 
of the separation or after the date in proceedings which were 
pending at that date. 

6 The proviso shall also apply in India® *** after the ‘separation 
of Pakistan from India to probates and letters of Administration 
granted before the date of the separation or after that date in 
proceedings pending at that date, in any of the territories which on 
that date constituted Pakistan. 

Ooncluslreneei of Grant : — A grant takes effect, over all the properties of the 
deceased in the provinoe (State) in which it is made, and (1) is conclusive ss to the 
representative title against the debtors of the deceased or tbe persons holding 
bis property, and (8) affords protsotion to suoh debtors or holders of property 
making payment or delivering property to the grantee, Eurrutulain v. Ptara 
Shakeb, 38 Oal. 116 (P 0 ). Cf. Ashtbhuja Eatan Ever v. Thahtr Devi Bahh 

2. Substituted by the A.O 1048 for "whole of British India" 

9. Tbe words "of India" omitted by the A.O. I960 

4. Inserted by the A.O. 1937 

6. ’Substituted by Act III of 1961, seo, 8 and Sohedule. 

6. Added by the A.O. 1948 

*The 16th of August, 1947 was tbe date of aeparetion. 
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Singh, 48 0.W.N 448— (1944) 1 M.LJ. 469-1944 A.L.J, 167-A.I.R 1944 P.C. 
99-212 1.0. 890, P.0. ; Ahhay Kumar v. Nanda Lai, I.L.R. (1946) lOal, 482. 
It is conclusive as to the representative title of the grantee, but not as to the 
validity of the contents of the will itself , Be Bhaba Sundari, 6 Oml , 460 (468). Of. 
Chau Kit v. Ho Tung . 1902 A 0. 267 ; Pmney v. Hunt , 6 Ch. D. ( 98 ; Chintamon 
v 84 Bom., 589 ; Kisartbai v Nuzhat, 88 Bom., 427; Rajendra t, 

Manik, 8 A.L J. 1068; 11 I 0. 286. It is such conclusive proof, with greater 
foroe, particularly in relation to the persons who have been actually cited in the 
proceeding, Forbes v. Paterson , I.L R. (1941) 2 0*1., 1-46 0,W.N. 789- A I R. 
19410*1., 417 — 196 — I.O. 111. A grant is in the nature of a judgment inrem , 
and takes effect against the whole world and not only against the parties to the 
litigation, Jeswant Lai v. Gowdhan Lai , A. I R. 1987 Lah, 804-169 I.O. 641 
Scottish Union d National Ins Co v. Baushan Jhan, 20 Luok. 194-1946 O W N. 
8-A I R. 1946 Oudh, 162 ; Saroda v. Qobind, 12 O.L J. 91; 6 1.0. 912. The grant 
of lettera of administration so long as it subsists is conclusive evidence as regard* 
the proper execution of the will and the legal character conferred on the adminis- 
trator. Mt. Daropli v. ML Santi, A I. R, 1929 Lah, 483-116 1.0. 462. The grant 
operating in rem , a debtor to the estate oannot question its legality, Scottish 
Union & National Ins . & Co v. Baushan Jehan, supra, A probate la evidence of the 
will against all persons interested under the will, Brajanath v. Annan da , 8 B L,B. 
208 ; Kanhyalal v. Badha Ohurn , 7 W.B 338 ; Komollochun v. Nilruttun , 4 Gal., 
860. The title conferred on the grantee by the grant "is obviously convenient 
as tending to facilitate the administration of tbs estate of the deceased, and the 
adjustment of the rights of all parties connected with it/’ Lalitmohan v. 
Badharaman. 16 C.W N. 1021; 13 0 L.J 647 (666). Of. sso. 41 of the Ind. 
Evidence Act; Concha v. Concha, 11 A.C , 641; Mason v, Swift, 8 Beav. 868 ; 
Plume v. Bcali, l P. Wms 886. This fundamental distinction should always be 
borne in mind that the grant is oonolusive as to the animus probandi of the 
testator but says nothing about his ownership of property, or the conetruotion of 
his will, Baj Bani v. Dwarka Nath, 21 Luck. 814- A I. R. 1946 Oudh, 198-983 
1.0. 206. Comp. Bamcharan v. Dharohar. 81 Pat. 993 -A. IB. 1964 Pat. 176. 
This section does not affect a suit for declaration of the plaintiff’s right to suooced 
to joint family property, Vakatanarayana v. Subrammal, 6 M.L.T, 116; 4 1.0. 
1046. Of. 23 0.W.N, 668. Besides the matters mentiond in the section the 
probate is not conclusive as to the other collateral matters ; it is not puma facie 
evidence of the testator's death or his ownership in the property devised, Chettyar 
Firm v. Kulsum B\bi, A 1-R. 1986 Rang. 108 — 161 1.0. 619 ; nor does it establish 
tsstator's power of disposition over the devised property, Kcmolangi Ammal v, 
Sowbhagiammal, 64 Mad. 24-69 M.L.J. 629-A.IR, 1981 Mad. S7-128I.O. 476. 
The aeotion gives an indemnity to all debtors of the estate, making payment to 
the holder of the representative title on the strength of a grant made to him. 
But the benefit of such an indemnity will not go to a banker-debtor of the estate 
wha, knowing full well that his ouetomer-administrator is going to mis apply the 
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trust money, makes payment to him with his eyes open, Imperial Bank of India ; 
Midras v- Kriihnamurlhi* 66 M.L.J. 471-AI.R. 1988 Mad, 688* 144 1.0 47#* 
Por the utility of this section as a measure of protection for, or indemnity to, all 
persons dealing with grantee of administration, t>ide also Akhay Kumar Pal v, 
Nmdalal Das, l.L.tt. (1946) 1 Cal., 432. Even if the grant has been erroneously 
made in favour of a wrong person, it will be quite safe for all people of the outside 
world to deal with such a wrong person armed with a grant from a Court of 
Law. Ibid. 

The grant being oonolusive as to the representative title of tho grantee, 
the position becomes that he is placed in the chair of the deoeased and clothed 
with all the powers of the latter, so much so that what the deceased oould do, 
could be done by himself. Thus, for example where a person enteied certain 
premises with the leave and licence of the deceased, the administrator, if he so 
desires, can terminate the license and nsk the licensee to vacate the premises, 
Ma Oyi v. Maung Tel , A I R. 19 J4 Rang 291 -101 I C. 971. 

Province (State) For the definition of the term, sep seo. 2 (g), ante. In 
oonsequenoo of the said definition, Agra and Oudb, though under one Government 
are not one province for the purposes of the seotion, Veli Vak*h v. AMlhuja, 1987 

AL.J. 859 - A I.R, 1987 All. 670. 

Proviso ; — This proviso was added by seo. 2 of Act XIII of 1876 and replaced 
by seo. 3 (1) of Act VlII of 1903. Formerly, a grant by the High Court did not 
operate beyond its territorial limits, Be Duncan, 1 B L 11. (O C.) 9 ; Be Bcchterfoin , 
1 13 L.R (OC)19. The effeot of the proviso is to make the grant by (1) a High 
Court, (2) by a District Judge in case wlei e the deceased had a fixed abode within 
such Judge’s jurisdiction and left properties not exceeding Rs. 10,000, outside 
that jurisdiction, opeiafcive throughout India, unless the grant itself directed 
otherwise Of. Subedar Durgcy v, Madhab Prasad , A. T. R. 1968 Assam, 81 
[Probate when beoomes effective bb against property outside State] ; Be Eaji 
Ismail , 6 Bom , 462 (460) ; Be Sliama Churn, 1 Cal , 32 . The Oudh Chief Court is 
a High Court within the meaning of this section, Fcrles v. TtUvon , I.L B. (1941) 2 
Cal. 1-46 OWN. 739- A. I R. 1941 Cal. 417-196 I C. Ill; also A.I.B. 1942 
Cal. 288-201 I C. 545. Zanzibar being a district in the Bombay Presidency, it 
has been held that a probats granted by the Consular Court in Zanzibar has 
effect over the deoeased’s property in Bombay, Maclecd v, Ccynul-Genaal, 8 
Bom. L,R. 725. Cf. Debendra v. Administrator- Central, 36 Cal, 965 (cited at 
pp. 488 89. ante). 

Grant to Adminlstrator.Genexal Vide seotion 24 of Act III of 1918 
(Administrator-GeneraTa Act) and Be Eewsan, 4 Cal, 770. Read the notes and 
oisee at p 447, ante, under the heading, “Administrator-General's Right.'* 
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. ' N.,B.—fot rale* of th« different Hijh (hurt*, tee Oaloott* Rules. a*. 1*. M. 
Haohl aii Book.-pp. 860 ft 862 ; Bombay Rules :6 68, 688; Madras Rules, <63. f ( 

(Jraat-^-mhjeet to furofUklng Security Where ac order for grant of .Probata 
is oiada subject to furnishing ssonrrfty, there will be no grant till the ordered 
seourity is' famished ; snob’ an order will hot bar by ris jwheata a second 
application for probate, Kiran Kvtnari ?. Sethaki Prabhavati, IX-B. (1961) 11 Raj. 
881 -AI.it. 1962 Raj; 189. ' : ‘ ; - ' 

274. {Pro. S. 60 ; Sue. S, 242A. & P.A. of 1903 ; Ss. 2(3), 3(2)] 

(1) Where probate or letterB of administration 
“3 his or hav. besn granted by a KgS Court or 
^mnfcs under proviso to District Judge with the effect referied to in the 
section 8(8. proviso to" 'section 273, the High Court or District 

Judge shall Send a certificate thereof to the following Courts, 
namely : — . > >. ... ' •> ' - < •< " - 

- (a) wheft the grant has been made by a High Court, to each 
of the other High Courts ; k 

r . , v . ’ I ! I " 1 , 

(b) when the grant lias been made by ft District Judge, to 
the High Court to which such District Judge is subordi- 
nate and to each of the other High Courts* 

(2) Every certificate referred to in sub-section (1) shall be 
made as nearly as circumstances admit in the form set forth in 
Schedule IV, and such certificate shall be filed by the High Court 
receiving the same. 

(3) Where any portion of the assets has been stated by the 
petitioner, aB hereinafter provided in section 270 and 278 , to be 
situate within the jurisdiction of a District Judge iu another 
State, the Court required to send the certificate referred to in sub- 
section (2) shall send a Copy thereof to BuCb District Judge, 
and such copy shall be filed by the District Judge receiving the 
same. 

Rule 767 of Belohamber's Rules lays down that with every certificate to he 
sent to a High Oourt under this seotion the Registrar shall send a copy of the 
Inventory of the property and effeota of the deceased* Also those rules provide 
that eve*y petition should be accompanied by 4 certificate that no intioiatibft haft 

j.‘ i f 

been reoaived of a previout grant. 


Pom of eeftifloatw;— Vide Bob. IV, 
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275. [Pro. S. 61 & Suo. S. 243] The application for probate 

Oonoiusiveness oi &P pii- 01 1 1 9ttefS of administration, if made and verified 
cation tor probate or iu the manner hereinafter provided^ shall be con- 

Sriy mlde^nd verified.' cluaive for the Purpose of authorising the grant of 
probate or administration : and no such grant 
shall be impeached by reason only that the testator or intestate had 
no fixed place of abode or no property within the district at the tin e 
of his death, unless by a proceeding to revoke the grant if obtained 
by a fraud upon the Court. 

Consideration of the seotion will show that it is emoted for the purpose of 
authorising the grant of administration and rendeing it conclusive even though 
there might be inoorreot statements or omissions in the application upon which 
the grant is issued and have no reference to the valuation of the eBtate for the 
purpose of levying a Court-fee upon it. It was enacted for jnriBdiotional and not 
for fiscal purpose. In the Goods of Sasson , 21 Bom, 678 (676). 

When after grant of letters of administration by a District. Judge, it is 
found that there is property left by the deceased outside the jurisdiction of the 
District Judge and it therefore becomes neoessary to obtain letters of adminis- 
tration from the High Court, the proper oourse is for the grantee to up ply to 
the Distriot Judge to revoke the letters of administration) granted, and after 
obtaining their revocation to arply to the High Court for a new grant, In the 
Goods of Bose Anne D' Silva. 26 All. 366. The grant of probate is a decree which 
no other Court oan set aside except for fraud or want of jurisdiction. 8o where 
it is alleged that probate has been wrongly granted, the proper course is to apply 
to the Court which granted the probate to revoke the same. 

Semhle; — A person interested by assignment in the estate of the deceased 
may, where a will haB been set up and proved at variance to hia interests, 
apply for the revocation of probate of the will so set tip. Knnol Lichon Luttv, 
Nilrattan , 4 Cal. 860. Vide also the notes and cases at p. 491, ante . 

A will, on the evidence, was held duly proved. An application for revo- 
eation of probate was made by a judgment-creditor who had attaobed hia debtor's 
right, title and interest in the family estate, whereof a one-fourth share would, but 
for this will which made other dispositions, have been inherited by such debtor, 
Whether such an attaching creditor can oppose the giant of pi abate or apply 
to have it revoked, 19 a matter of grave donbt ; at least in a case which is not 
founded on the ground that the probate has been obtained in fraud of creditors, 
Nilmoney Singh v. Umanath Mukhtijee, 10 Cab, 19 ; Baijnaih Sahai v. Desputty 
Singh t 2 Cal., 206 hae been referred to and 4 Cal. 860 distinguished, 


Administrator-General Vid * undei the next section, at p, 5S8 ( infra , 



8eo. 276] GRANTING A REVOKING PROBATES 69$ 

376, [Pro. S. 62 & Sue. S. 244] (1) Application for probate 
_ 4<4 . . . . or for letters of administration, with the will 

* 1 on orproa '' annexed, shall be made by a petition distinctly 
written in English or in the language in ordinary use in proceedings 
before the Court in which the application is made, with the will or, 
in the oaBes mentioned in sections 237, 238, and 239, a copy, draft, or 
statement of the contents thereof, annexed, and stating — 

(a) the time of the testator’s death, 

(ft) that the writing annexed is his last will and testament, 

(c) that it was duly executed, 

(<Z) [P. A. A. of 1889, S. 3] the amount of assets which are 
likely to come to the petitioner's hand, and 

(a) when the application is for probate, that the petitioner 
is the executor named in the will. 

(2) In addition to these particulars, the petition shall fuither 
state,— 

(a) when the application is to the District Judge, that 
the deceased at the time of his death had a fixed place 
of abode, or had some property, situate witbin the 
jurisdiction of the Judge ; and 

(ft) [D. D. A., R. 4] when the application is to a District 
Delegate, that the deceased at the time of his death 
had a fixed place of abode within the jurisdiction of such 
Delegate. 

(3) [P. A. A. of 1903, Ss. 2(4) & 3(3)] Where the application 
is to the District Judge and any portion of the assets likely to 
come to the petitioner’s hand is situate in another Slate, the 
petition Bball further state the amount of Buch assets in each State 
and the District Judges within whose jurisdiction such assets are 
situate. 


N.B.i — “The Law to ha reproduced ia contained in aeo, 244 of the Act of 
1866 and aeo. 62 of the Aot of 1881. The latter Act, however, oonteinatha 
additional werde 'or for letters of administration with 'Will annexed and also the 
words 'or in the oases mentioned in aeotiona 24, 26 and 26, a copy, draft or state- 
ment of the oontente thereof.' The provisions of the Act of 1681 seem necessary 
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to complete the law and they have been adopted mutatis mutandis in the clause'* — 
Notes on Clauses of the Original Bill. 

Section retrospective The seotion layB down a rule of prooedure and not a 
substantive law and is therefore retrospective in operation, Pitam Lai v . Kalla 
5-iW, 63 All. 687-1931 A.L.J. 711- A.I.R. 1931 All. 489-136 1 0. 284 (F.B.). 

Section not exhaust ve The section is not exhaustive in its terms, and 
exact compliance with its provisions is not essential, where by reason of a 
peculiarity, this is impossible, Sidney Thmas, In re, I.L.R. (1946) 2 Cal., 672“ 
A I. It. 1949 Cal., 660. Bead the notes UDder the next heeding. 

Petition for Probate or Letters: — The seotion lays down the mnnner in 

which a probate application is to be drawn up and the particulars it should 

contain. The petition should be in English or in the language of the Court aid 

is to be accompanied by the will, or its oopy or contents (if the original is not 

available, vide secs 237, 238 and 239), and should contain the particulars men* 

tioued in the olauses (a) to (e). Only the exeoutor is entitled to probate, sec 2i 2, 

In the case of testacy without any exeoutor, letters under this section would 

be neoeeeary. see A.I.H. 1966 T.O. 177. 8ub-eeotion (2) specifies the partioulare 

oreating jurisdiction in favour of the District Judge or the District Delegate 

(as the case may be). Under sub-sec. (3) specification of tbs amount of assets 

beyond the State is necessary in view of the provisions of seo 273, Proviso 

(b). Vide the Testamentary Rule Ho. 4 of the Calcutta BighCourt; also Bombay 

Buies Nos. 663-664 ; Madras Buie No. 469. Beloh. 823. Buie 765; Belch. 506, 

Buie 740. The section has to be read with sec, 19*1 of the Court-fees Act ; so 

besides conforming to the requiremenle of this seotion, an applicant for probate 

or letters of administration with a copy of the will annexed must file in 

„ , Court a valuation of the property in the form set-forth in 

Valuation of assets. , , , 

Soh- Ill and the Court has to be satisfied that the fee men* 

tioned in Art. 11 of 8eb< I of the Court-fees Act has been paid on such valuation. 

Inabs'noe of Buob valuation, the application will be defective and notin form, 

Khub Ohand v. Motil Bat, 30 8 IB. 201-AIR. 1936 Bind. 160-166 l.C. 202. 

When the application for the probate or the Letters is presented before a Court 

other than a High Court, a notice of the application has to be forwarded to the 

Colleotor (under eeo. 19-H of tbe Court- fee* Act) for the purpose of tbe appli- 

oent’s valuation being teeted by him. Under eection 19-1 of tbe Court-fere 

Act, tbe applicant bee to pay Court-fees on the valuation; vide notes onder the 

beading "Probata Duty" at p. 52f, poit. As to the prooedure to be followed with 

respect to tbia matter wheD tbe application is made to a High Court, read Inn 

Aratoon Stephen, 92 O.W.N. 799, Note that the testamentary Court iteeM baa 

got uotbing to do in the matter of investigating the correctness of tbe applicant 1 * 

valuation of tbe asseta,, It is for tbe revenue authorities: to deal with' that 
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question, Ibid, When on application for probate is made hereonder of a will 
of which a copy has been obtained, tbe original being in a foreign Country and 
It is found that the ease more appropriately falls under see. 228, the Court can 
grant letters of administration with a copy of the will annexed or in the alter* 
native allow the petition to be amended, Sam Lai v, Chanan Das, I.L.B. 1989 Lab. 
682-40 1\LR. 1064-A.I.R. 1988 Lab, 849-178 1.0.224. Literal compliance 
with the provisione of this section is rather an impossibility in a oebc covered by 
•eo. 228, that is, the case of a will proved and deposited abroad. In a oebb under 
said 228» there muet, ex necessitate be a relaxation of tha application of this 
section, see Sidney Thomas, In re. I. L.R. (1946) 2 Oal. 672- A I.R. 1949 Cal. 660, 
supra. An executor of a will probated in England, if within the juriadiction 
of an Tndian Court oan apply here for probate (and not merely for letteie of 
adminietration) in respect of tbe Indian assets by producing simply an authentica- 
ted copy of the will probated as above mentioned. If such executor happens 
to be a company having a branch office in India, suoh branch office can qua an 
executor apply for probate here, became tbe branch office and the oompany itself 
are one and the same for the purposes of probate. A S. Allan, In re, 62 C.W.N. 
284 — A. I.R 1949 Cal. 184 (8. B.), 

Notioe that sec. 276, differentially from sec. 278, has not required the family 
members or the other relatives of tbe deoeased to be mentioned in tbe petition for 
probate or for tbe letters of administration with a oopy of the will annexed, as is 
necessary in the osse of an application for letters of administration in tbe event of 
intestacy (vide sec. 278, post ) ; read also tbe notes at pp. 626-27, post. 

Amendment of petition -Cf. Afeher Chand v. Lachman , 9 Punj. L.R. No 73 ; 
Ram Lai v. Ohanan Dass, I.L R. 1989 Lah. 662 - 40 P.L.R. 1064 - A, I.R. 1988 ; 
Lah. 349-178 I.C 224, (supra). 

Nature of Enquiry before the Probate Court -In an application for probate 
the Court has no jurisdiction to enquire into tbe nature of tbe rights of tbe 
testator in ihe property oovered by tbe will, Rajeshwar v. Sukhdeo, A.I.R, 1947 
Pat 449. As to bow an application hereunder operates, read Kiran Eiimar 
v, Sethani Probhavati, I. L.R. (1961) 11 Raj 881- A. I.R. 1962 Raj. 139 ; Raj Rain 
v. Raizada Moolraj , 63 P.L.R. 906- A I R. 1962 Punj 62. 

Ol». (o) : Duly Executed The expression is comprehensive enough to 
denote (1) the factum of execution, (2) proof of execution, (3) testators approval 
nf the contents of the will, (4) hie testamentary capaoity, (6) hie free agenoy 
and eo forth Woomesh v. Ba&hmohini, 2t Cal., 279. Ordinarily, due execution is 
proved by tbe declaration of an attesting witness under sec. 281. There is a 
presumption in favour of due execution, 21 Cal , 279, supra. Vide also the notes 
at p. 98. Of. Lloyd v; Roberts, 12 Moo. P,0. 168 ; Wright v. Sanderson, 9 P D. 
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149 ; Blake v. j Blake* 7 P.D. 102 ; Bajendra v. Manik, 8 A.L J. 1063 ; 11 1.0. 286. 


Ol. (d) : Amount of Assets : — The petitioner should state all the assets 
whioh are likely to come into his hands, Be Ezekiel Abraham , 21 Bern. 189 ; 
Kuppayammal v* Ammani Arrmal , 22 Mad. 346, The term “assets" means and 
includes all properties available for payment of the deoeased’s debts and includes 
immoveable properties, Be Courjan , 26 Cal., 66 ; Amrita Nath v. Administrator - 
General, 26 Cal., 64 ; Be Simpson, 1 Mad, H.C. 171. Statement of amount of 
assets serves three purposes, (1) it furnishes a basis for testing the aoouracy of 
subsequent inventory and accounts, Be Ezekiel Abraham , 21 Bom. 189 (162), 

(2) it facilitates assessment of Stamp duty, (3) it fulfils tbs object of snb'Sto, 

(3) and seo. 273, Proviso (b). It is euough if tbe properly (which gives rise to 
jurisdiction) was in the deoessea's possession ; it is not for the Court to consider 
whether the deceased had title to it, Bam Bahadur v. Bajrujp, 4 O.L.R. 498. As 
this section requires a list of all the assets in the probate application, it has 
been maintained that a probate oannob be asked for or obtained in respsot of a 
part of the assets, Be Umrao Mai Lodha , 1942 A.M.L.J 27* Bead also the notes 
under the heading ‘‘Assets” under Beo. 278. A petitioner for Letters can eonfine 
himself to the particular property in respect of which he wanta administi ation, 
Gurbachan v. Satwant , 7 Lah. L J. 288 ; A.I.B. 1926 Lah. 493. As to whether a 
probate can be refused on the ground that there are no assets to be administered, 
vide Adwaita v. Krishadhone t 21 0 W.N. 1129, 42 1,0.933, As to tbe effect of 
omission to give accurate statement of assets, see Biles Solomon v. Abdul Azeer , 
8 O.L.R. 169. Vide also Court Fees Act, 1670. 6ch HI, Annexure A; Act Xl of 
1899,860.3. According to the Oudh Court, if a testator had lost her right to 
the property her will in reBpeot of that property will he a nullity, and no 
probate oould be granted in respect of the same, Shri Maharaj Nandeshuar v, 
Munni, 9 O.W.N. 1078. This view can be supported only on the hypothesis 
that the existence or non-existenoe of the deviBed property is a pertinent issue 
in a probate proceeding. 

0l (e) : Executor named in the Will : — The executor being the only person 
entitled to a probate, such statement is essentially necessaiy. As to who oan 
be executors, vide at pp. 420-21. An exeoutor oan be appointed by implication, sro. 
222 ; tor the appointment of a member of a firm as an exeoutor, vide at p. 422, 
ante. As to whether a person charged by the testator to pay bis debts will be his 
executor, see Sardar Sinoh v. Swami Chakrapani, I.L.R. (1946) All. 898 "A. I. B. 
1946 All. 367 - 226 1 0. 634. A contingent exeoutor, that is, an executor whoso 
appointment depends on tbe fulfilment of a contingency is not an executor, 
unless the contemplated contingency is fulfilled bsfore tbe death of the testator, 

Contrast with sec. 278 ;—Tbe particulars of this seotic n should ke compared 
with those of see. 278» which require the mention of the name* and residences 
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of the deceased’* relations and the right of the petitioner, which ii not obligatory 
hereunder, Ralph v. Eati, 7 P.13. 1902. Although unlike eeotion 278, this section 
doee not require that "the family or other relatione of the deoeaeed * ehould bo 
mentioned in the petition, still having regard to sec. 268, llluetration (ii)» 
it has been opined that a grant made without citing partitB who ought to have 
been oited, e.g , the daughter of the teetator, is liable to be revoked , Chmbala De 
v. Uenaka Sundari , 36 0. W.N. 1010. Though there is much sense in tbie view, still 
it is vitiated by the fallacy of Petitto piincipii, No body ought to be citid within the 
meaning of the Baid Illustration uulesB such person’* presence has been required by 
the other seotione of this statute. Cf. Re Atul Krishna Majumda t 91 O.L.J. 224. In 
tbie connection read the notes at p 499, ante . Comp, alio Bamendra v. Shilrani . 67 
<XW N 716. The Lahore Court seema to have taken the right view in the matter 
by holding that relations whose names are given in the application for probate are 
not pat ties to the proceedings, as the law does not require notice to be given to 

them, Tehi Ram v. Badri Nath , A.I.R. 1927 Lah. 609-100 I.C. 162. This being the 
position it necessarily follows that those persons are not neoessary parties to 
the appeal arising out of the probate proceeding, lLid t In a later obb®, the 
Calcutta Court has held that in a proceeding for the grant of probate of a 
will of a Ilindu leaving bis widow ae his heiress, it is not inoumbert for the 
applicant for probate to issue citation to the daughter's son, Bhuptndra Nath 
Naskar v. Bhusan Oh Mcndil, 4L O.W.N. 392, Also consult Bamendra v, Shilrani , 
67 C.W.N. 716, supra. 

Bub. sec, (2) requires that in order to entitle the District Judge or District 
Delegate to assume jurisdiction hereunder, it is neoessary that the deoeaeed 
should have a fixed place of abode within the jurisdiction of the Judge or the 
Delegate concerned, Raj Rani v. Raizada Moolraj, 63 P.L R. 906 — A.l R. 1962 
Punj. 62 — relying on A I.K. 1941 Cal. 670 A A.I.R. 1928 Nag. 146. 

Probate of Noncupative or Oral Will Though an oral will is allowed by 
Part VI, only to the extent indicated in secs, 66 and 66, still such a will can be 
made by persons who do not fall within the scope of seo. 67, supra, and probata 
oan be granted of euoh a will, see Re Haji Mahomed, 24 Bom., 8 ; Pitam Lai v. 
Kalla Ram , 63 All. 687-1981 A.L.J, 711 -A.l R. 1981 All. 489-186 I.C. 284 (F B). 
For strictness of proof of an oral will, vide Manajt's case cited at p. 126, ante ; 
alio Bal Bhaddar v. Brag Dutt t 41 All.. 492: 17 A.L J. 766; 60 IC 986; Ear 
Qovind Singh v. Ooll ctor of Ettah, l.L.R. (1937) All. 292 — (1937) A.L.J* 610- 
A.I.R. 1987 All. 877-169 I.C. 744; Mahalir Prasad v. Syed Mustafa Hussain, 
41 O.W.N. 933 -(1937) 2 M.LJ, 618-80 Bom. L.R. 990 -(1937) A.L.J. 1014 - 
A.I.R. 1937 PC. 174-168 I.C. 418 (P.C), vide also notes at p 12, ante and under 
•eo. 283, post, Cf. Bhowaniram v. Dammar Sing, 6 N.L.J. 188 ; A.I.R. 1922 Nag. 46 ; 
66 1.0. 413 ; Bai Sita v. Bhagi Lai , A I.B. 1922 Bom.ll49 ; 12 1.0, 61 (Lah.). lhe 
fact that the orfcl will was taken down at ths time the will wai wade would no* 
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make any difference in the eye .p^law Id the matter of grant of probata, , The fae^ 
Wrould only be a strong pieoe of evidence to prove tba contents of the ora) will, 
Pitam Lai v, Kalla Bam , sufra* , *. , 

Probate Duty ^Is payable only on assets at the testator’s death in 
India, Be Abrafiani, 21 Bom. 189 ; also Be Burro Lai, 8 Cal. 670 Tb^ 
duty is to .;be, assessed on the net assets, Be Teviot Kerr, 18Q.W.N. 121; Be 
Quininboj;ough t 22 O.L.J. 160*20 OWN. 691; Collector of Maldah y, Nerode 
Earning 17 C.W N. 21. Of. 8 O.WN, ,392; 21 Bom.. 67; Calcutta Buies Nos. 
31 and>32. For the meaning of the expression "Value of the Property" vide notes 
under .^the Heading "Probate Duty’’ under sso. 289, post* As to the necessity 
of ^ling a sohedule of valuation, read the notes under the heading, "Petition 
for probate or letters", supra . Under see 19-H of the Court-fees Act, when an 
applieation for probate or letters of administration is poade ip any Court other 
than the High Couyt, the Court Bhall cause notice pf |be application to he gjvep to 
the Collector, who. as a, Revenue Qffioer has got to test the valuation in aooord^PiCP 
with the procedure, presoribed in that , section. The applicant has.gottopay 
proper Court-fees ip respect of his application on the valuation of his property 
under see, 19-1 of the Court-fees Act. Ab to this method of valuation when the 
application 4S to the, High Court, vjde notes, at p* 524. ante . The power of appoint- 
ment created by the will is property within the meaning, of sec. 11 of the Court 
Fees Act. and the estate of the teBtator is liable to probate duty in respect 
thereof, and it should be inoluded in the affidavit. Be Lalcshmi Naroyan . 26 Mad. 
515. The praotie$ of payment of duty is indicated in fie Omda Bibi, 26 Cal. 
407. The duty need not be paid with the, application, though in must be paid 
aooording to the direotioq of the Court, apd, always before the, order of grant is 
made, lie Aradhoney , 6 0. W.N. eoliv ; Be Omda Bibee , 26 Cal 407. These duties 
are to be paid out of the deceased's estate and not out of the petitioner's estate, 
Be the Goods of Ernest Raymond, 1966 A.L.J. 135 * A I.R. 1956 All. 162. 

Dsath Duty ; — -As to the question of determination of Sitps ip relation to 
death duties payable under the Succession Duty Aot, 1934 of Ontario in respeot 
of shares in Companies, see Treasurer of Ontario v F . E^ Blonde, 1947 M-W.N. 
268 * A. LB- 1947 P.O. 165, P.0 These sum* are to be paid out of the deceased's 
estate, Be the Goods of Ernest Raymond, supra . 

F^rma Pauperis '.— Vide notes at p. 606, ante, Where an executor Is not in 
possesion of theproperty of his testator, and oannot get possession of it and where 
he has not the means of paying the necessary fee, he may be allowed to apply for 
probate in forma pauperis Be Downbai Eaji Khan , 18 Bom., 257. 

, , . ‘-‘S 

Administrator-General Is exempted from verifying petitions end filing 
affidavits of valuation, see sec. 29 of the Administrator-General's Act (III of 1918) ; < 
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J?« Me OomukVt 30 <M , 874 ; B$ Avdalt, 36 Oil, 404 : 8 G.W.K 398. 

Probata of Oodlotl : — It U tha practice of Engligb Courts to require that 
codicils should be proved In the Oonrt from wMeb the probate of the trill bee been 
obtainedi Forbes v. Peterson, I.L.R. (1941)9 Oal. 1-46 O.W.N. 789- A I B. 1941 
Oal, 417-196 LG. Ill, and this praetioe should be followed in this country as 
well, see also A.I.B, 1942 Cal. 288-201 I 0. 646. 

Question of validity of Will -In a proceeding under this section for the 
grant of letters of administration, It is not for the Court to go into the question 
of the validity of the will with reference to the nature of the property, disposed of 
by it, but to confine itself to the questions of the genuineness of the will and the 
testamentary capacity of the teBtator, Bua Ditia Mai v. Deri Ditta Mai , A,I.R. 
1981 Lah. 180 — 182 LO. 627 ; Hukane Chand v. Mt. Bhanwori , A I,B. 1962 Raj. 61. 
Bead also the notes under the heading “Refusal of grant where will inefficacious' 
f t p, 420, ante It cannot likewise go into the question whether a gift over in the 
will is valid or not. Sudhir Chandra v. Uttara Sundari Pal 87 O.W.N. 486- A.I.B. 
1988 Oal 671-146 I O. 684. It could seem that the Court oan scrutinise whether 
the dooument in question is a will at all, that U, whether or not it is a declaration 
of intention as to property. 

As to the effeot of evidenoe of attesting witnesses falsifying regularity of 
execution and attestation, read Suhodh Kumar v. So&hi Eumar , A.I.B. 1968 Cal. 
264. 


277. [Pro S. 63. & Sue. S. 245] In cases wherein the will, 
In what oast, trnosia- C0 Py or draft; is written in any language other 
edto°pHUion b * anaw t ^ au Eug'ish or than that in ordinary uee in pro- 
*varifl«atio°n o« transia- oeedings before the Court, there shall be a transla- 
tion by person other tion thereof annexed to the petition by a traDBlator 
translator. Court, if the language be one for which a 

translator is appointed ; or, if the will, copy or draft is in any other 
language, then by any person competent to translate the same, in 
which oase such translation shall be verified by that person in the 
following manner, •namely : 

“I (A. B.) do declare that I read and perfectly understand the 
language aud character of the original, and that the above 
is a true and accurate translation thereof." 

N -B. — The words “eopy or draft” which only oooor Id section 68 of the Aot 
of 1881 hare been adopted— "Notes on Clauses of tht Ci initial Bill' 


Aooordlng to the old Roles of the Oalootta High Court where the will is 
written in aoy of the eastern or foreign language, and obaraotera there should be 
67 
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» translated copy of it annexed by one of the sworn interpreter! of the Court, 
If there ia any interpreter for that language, or if it be in any other language 
then by any person competent to translate the same and snob translation shall 
be accompanied by an affidavit of the translator that he read and nnderstood the' 
language and character of the original and that the same is a true and aeemrate 
translation, vide Beloh. Buie 741. Bnt the subsequent, Buie 88 provided that' 
in the absence of definite rules the English praotioe would be followed. 8ee’ 
now, Buies 22 and 23 of Chapter XXXV of the Original Side Buies ; also P«r»a 
Gh Dutt v. Sudhangsu S. Ghose, I.L.R. (1946)10x1.1-49 CW.N. 624-A1.B. 
1946 Oal 65-224 1.0. 299. Of. Bombay Rule, 608. For English praotioe. Vide 
Oootes, I5th Ed. 57-68, 797, as also Btrnal v. Bernal, (1888) 8 My A Or. 668 ; 
CUfs Trustrs, In re. [1892] 2 Ch. 299. 


278. [Pro. S. 64 & Sue. S. 246] (1) Application for letters of 
Petition for tettora oi administration shall be made by petition dis- 
admimat ration. tinotly written as aforesaid and stating — 

(a) the time and plaoe of the deceased’s death, 

(b) the family or other relatives of the deceased, and their 
respective residences, 

(c) the right in which the petitioner claims, 

(d) the amount of assets which are likely to come to the 
petitioner’s hands, 

(e) when the application is to the Distriot Judge that the 
deceased at the time of his death had a fixed place of 
abode, or had some property, situate within the jurisdic- 
tion of the Judge ; and 

if) [D. D. A., S. 4] when the application is to a District 
Delegate, that the deceased at the time of his death 
had a fixed plaoe of abode within the jurisdiction of 
such Delegate. 

(2) [P. A. A. of 1903, Ss. 2 (4) & 3(3)] Where the application 
is to the District Judge and any portion of the assets likely to 
oome to the petitioner’s hands is situate in another State, the peti- 
tion shall further state the amount of such assets in each State and 
the District Judges within whose jurisdiction such assets are 
situate. 


N. 5.*- Vide the lengthy notes ofi olaule 276 (now 278), In the Notts on 
Glauses of the Original Bill, where the purpose el the amendment has been 
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«xplalned t The framers of the BIU followed the language of the Aot of 1868, 
but the Joint Committee preferred to follow that of the Aot of 1881, assimilating 
the wording of this section to that in seo. 276. Vide also the Joint Committte 
Report. 

The Section ; — The section specifies the various particulars which have 
got to be mentioned in an application for letters of administration. It should 
be compared with sec. 276, which contains a somewhat different Specification 
of particulars Read notes under the heading, "Contrast with sec. $78 at 
p. 526, ants Under clause (b), it it necessary that the family members and other 
relatives of the deceased should be shown in the application for letteis of 
administration, otherwise the grant will be liable to be revoked under sec 268 

Wide 111 (n) of that section 1 ; Charubala De v. Menaka Sundan De t 86 O.W N. 

1010. Cf, Be Atul Krthhna Majumdar, 91 0 L J. 224. In case of testacy without 
an executor, letters of admmitration under eeo 276 is necessity hecauee of §eo. 
218, ante. This Seotion applies only where there is intestacy (and no will), lbeie 
is no nsoesssity or indispeuBability for any "Letteis" bereundei, Law only 

permits it as an expensive luxury, for finding out a legal representative of the 
deceased, oapable of giving discharge for debts collected or for obtaining 
delivery of property, read A.I.R. 1955 T 0. 177. This luxuriant measure of 
Delay no ground of convenience oanDot be denied to an applicant, simply 

refusal. because he has oome to Court, late, Hid, 

Mars non-citation oannot be made a ground of appeal if in the revocation 
proceeding at the instance of absentee or non-oited person, che will is found 
to be a genuine document, Bal Qomnd v, Shri Bum, I.L.R. (1947) All 209*1947 
All, LJ. 82=* AI.R. 1947 All. 872. As to the effect of non-oitation of the 
reversioners who were fullv aware of the widow's application for letters of 
administration, Vide Kciuxiya Missir v Dinanath Mhsir , A.I.R. 1964 Pat. 270. 

N B ' — tieos 276-288 contain tbs spsoial provisions for proof in non- 
contentions grants. These provisions Beem not to require affidavits from the 
exeoutor or the attesting witnssses, Be Atul Ertshna Mojutndar, 91 O.LJ. 
224. 


Assets ‘—Vide under the heading ‘Amount of assets* 1 at p, 626, sufra. 
Though it is not necessary to deeids what assets are likely to oome to the peti- 
tioner's hand, still it is the duty of the Court to consider whether there is any asset 
at all to be administered, Lalit Ohandra v. Batkmtha, 11 C.LJ.26; 14CW.N. 
40S ; 6 1*0. 895 ; Basandae v, Mahant Bamsarau. 6 Punj W.R. 118 ; Uajira Ehaioon 
v Mustafa Hussain, 17 Luefc 78*1941 O.W N. 780*4 H*’ Oudh, 474* 
194 I.G 410. If after a grant is made by tbs District Judge, it is found that 
there are other assets outside hie jurisdiction, the proper course will be to applf 
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for revocation a nd then to apply to thft Blgb Court for ft new grant, EeDe Si he* 
96 All 365. For tht widespread and comprehensive scope of ft grant by the 
High Court, mo seos. 273 and 27 f, supra. Tbe applicant for letters i« to specify 
only the particular assets that arc to oomc to bis hands and not the entire assets 
of the deoeaBcd, Gurbachan v. Satwant , 7 Lah. L J. 288 ; A. LB. 1926 Lab. 498. But 
ordinarily, administration should be taken for tbs whole estate as the deceased's 
debts are charged on the tvhde estate, Be Gifish Chandra, 6 Cal. 483 ; see Bam 
Ohand Seal, G Cal., 2; Kadombini Das* v. Koyla*h Katnini, 2 Cal., 431 ; Paktam 
Pilai v, Innasi Fernand , 19 Mad., 458 ; Mancharji v Narayan Lukshumanji , I 
B.fl. O.B«, 83. 

Creditor's Application : — Fcdd Belob. 810 ; Buie 746. 

Original Side of High Court:— Vide Oaloutta Buies, 9, 10 and 11 ; Bombay 
Buies, 670 and 671. 

Joint administration : — Joint Lettsrs oan be granted only under apeoial 
oiroumstanoes. Stoney v. Stoney, cited at p, 416. under ol. (d). The Court ordi- 
narily prefers a sole administration to a joint adminisrration, vide under 
eub-seo. (2) at p. 409, ante. 

Title Paramount Tbe question of title paramount oannot be gone into 
in a proceeding for grant at the instanoe of an objector, as suoh a question baB 
nothing to do with tbe question of grant, Debendra 7. Surtndra , 5 Pat. L.J. 107, 
Cf. Mtdnapore Zemindary Co . v. Muk'aheshi, 17 O.W.N. 616. Bead also tbe 
notes at pp, 408 and 419, ante. 

Oran# In absence of estate and debt, if allowable As to whether any grant 
oan be made when there is no estate to be administered, no debt to be paid, read 
ffajira Khatoon v. Mustafa Hussain , supra ; Laht Chandra v. Baikuntha , sujrra ; 
read aleo the oases and notes at p. 410, ants No grant oan be made in aid of an 
ulterior object for any part of the estate, vtde p. 410, ante As to tbe advisability 
of granting letters of administration in oases where there is s dispute ss to tbs 
existence or non-existcDoe of assets of the deoeased, read the notes at p. 410; 
remember, however, that with respeot to this qaestion some difference sbonld 
be made between administration upon inteetaoy and administration cum testamento 
annexo , 

Administration of Joint Hindu Property here tbe deceased and tbe 
applioant are members of a Joint Hindu family, such applicant is not entitled 
to letters of administration, Uttam Dipt v. Dinanath , 66 P.B. 1919 ; 61 1.C 661. 
Vide under the headings, "Pass by (Survivorship" si p. 870, and "Joint Hindu 
Family" at p 411, ante. 
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279. £Pro. S. 65 ; Suo. S. 246A <fe P.A.A. of 1903, S. 2(5)3 
Addition to sutmmt in (1) Every per son applying to any of the Courts 

b*toot n i , «tt»ri’of 0 Idmi." m0Qt i 0 o®d jba the proviso to seotion 273 for pro- 
Bi»tr»t!oc in oortun bate of a will or letters of administration of an 
0MM ' < estate intended to have effect throughout ‘India, 

shall state in his petition, in addition to the matters reepectivly 
required by seotion 276 and section 278, that to the best of bis belief 
no application has been made to any other Court for a piobate of 
the same will or for letters of administration of the same estate, 
intended to have such effeot as last aforesaid, 

or, where any such application has been made, the Couit to 
which it was made, the person or persons by whom it was made 
and the proceedings (if any) had thereon. 

(2) The Court to which any such application is made under 
the proviso to seotion 273 may, if it thinks fit, rejeot the same. 

Additional atatomont In Petition for Grant throughout India boro a 
arant la sought to have effeot throughout India, the petition, should state 
(a) whether any suoh application has been mads elsewhere, and (b) if made, made 
to whioh Oourt and by whom and with what result and so forth, and (o) where 
the assets are situate,— Oalontta Rules, 18. 14 and 81; Bombay Holes, 668. 669. 
688 ; Madras Rules, 468, 469. This additional statement is nsoessary to help 
the Oourt to observe a oomity of Courts and avoid oonfliot of jurisdiction between 
two rival tribunals, Of. Sarajini Dast, re. 46 O.ff.N, 767; Fcrbet v. Pe.ereon. 

1 L.R. (1941) 9 Oal. 1-46 O.W.N. 739-A I R. 1941 Osl, 417-196 1,0. Ill, 

Sub.seo. (2) : — In the event of an applioatlon mads elsewhere, the Court 
may not make a grant effeotve throughout India. 

280. [Pro. B. 66 & Suo. S. 247] The petition for probate or 
Petition for probate, Otters of administration shall in all cases be 
« t0 " b » si K“«d » n <i subscribed by the petitioner and his pleader, if 

8 * any, and shall be verified by the petitioner in the 

following manner, namely 

“I ( A . B.), the petitioner in the above petition, declare that 
what is stated therein iB true to the best of my infor- 
mation and belief.” 

Petition to bs signed and verified •— Compare the analogous provisions of 0. 
VI, rr 14-16 of the 0. P. Code Verification is necessary "to seonre good fsllh 

‘Substituted by Aot III of 1961, see. 8 end Schedule, for "the Hates'' 
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In the averments of the party," Hukum Cband’s C, P. Code, 621, Ibtrule of 
verification ae contained in this aeetion is not so drastic as that contained in 0. 71, 
r, 15 of the 0. P. Code. Nand Kishore v. Mi. Bhagi Kutr, A.I.B. 1958 All. B28. Pot 
penalty for false averment, vide see. 289, infra. In the oaae of an application for 
probata, verification of an attesting witness is also necessary, vide teo, 261. Por 
the effeot of OMISSION to verify, see Bam Singh v. Murtibai, A.I.B, 1988 Nag. 41 : 68 
1 0.910.— followed in A.I.B- 1968 All, 899, supra. For the application of B. 0. 0. 8. 
Buies 6(a) of Chapter XXXV, Vide Be Atul Krishna Majumder, 91 O.L.J. 224. 


Administrator-General : — Is exempted from verifying, vide the notes and eases 
at p. 628, supra. 

281 . [Pro. S. 67 & Sue. S. 248] Where the application is for 
Verification of petition probate, the petition shall also re verified by at 
for probate, by one wit. least one of the witnesses to the will (when pro- 
nosa to wilt. curable) in the manner or to the effect following, 

namely : — 


“I (G. D.), one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that 
I was present and saw the said testator affix his signature 
(or mark) thereto (or that the said testator acknowledged the 
writing annexed to the above petition to be his last will and 
testament in my presence).” 


Verification by Witness ; — When the application is for probate, it should be 
verified also by sn attesting witness, if proem able. Cf, Tr. & Cootee, 88, 84 ; 691, 
692. In this connection reference should also be made to sees. 68, 69, VO end 71 
of the Indian Evidsnoe Act. (I of 1879). Verification by an attesting witness does 
not do away with the necessity of an affidavit by that witness in proof of exeontion 
of the will, if required by aeo, 68 of the Evidence Aot. Be Edwin Carlow. 66 
O.W.N. 660. 

BJeot of want of Verification : —The provisions es to verification are directory 
and not mandatory ; henoe the omission can be oured, Ran Singh v. Murtibai, A.I.B. 
1921 Nag. 41 : 68 1.0. 940. 

When procurable Verification of an attesting witness is neoeesery only vrbsn 
suoh a witness Is procurable, otherwise it will be dispensed with. But the petitioner 
must satisfy the Court by an affidavit or otherwise that snob witness is not 
available. For proof of an attested document where no attesting witness la 
found, tee aeo. 69 of the Ind. Evidence Aot; also Joybchariv, Sahu Ptrshadi, 
11 A L J. 400 ; 19 10. 789 ; Qobardhan v. Eaiilal, 86 All., 864 ; 11 A Ui : S79 : 



8»o. 288] 


GRANTING A REVOKING PROBATES 


oW 


18 1.0. 181. 01. tobaran v, Nagendra, 22 O.W.N. 144 ; Tulsi Maheto, 18 
O.L.J, 49. 


Wha& at witness procurable -—Tbe 1(0(100 doe* not ley down (be prooedure 
to bi followed where no attesting witnee* ie prccuiable. Then, verification by 
him will necessarily be dispeneed with, vide under the last paragraph In Be 
Bhuttomom, 2 Law Record, 86, the attesting witness being nnproourable a certified 
oopy ol hie deposition in a previous proceeding was aciepied as a good substitute 
for verification by bim. Similarly, in a proceeding for revocation tbe affidavit 
of an nnproourable attesting witness sworn eight years before, was allowed to 
o# read as evidence of exeouticn and testamentary oapaoity, Qimall v Mason, 
12 PD 142. 

282 [Pro. S. 68 & Suo. S. 249] If any petition or declaration 
Pamshm<mt for false w hich is hereby requited to be verified con tame 
declaration! potitIon 01 an y averment which the person making the veri- 

*' fioation knows or believes to be false, such person 

shall be deemed to have committed an offence under section 193 of the 
Indian Penal Code. 

Penalty for false averment The delinquent will be liable to punishment 
under sec 198 of the I.P 0. Bnt In order to attribute oriminality to bim It 
must be ehown (bat he had knowledge of or belief in the falsity of the averment. 
Vide alio seoe. 194 to 211, 1 P.G ; vide Be Bal Gangadhai Ttlak, 26 Bom , 786. 

Criminal Proceeding :_Undsr tbe preient Cr P. Code (as amended by Act 
XVIII of 1928 and Aot XXVI of 1966) a criminal proceeding for an offence under 
thia eeotion should be started on a "oomplalnt’’ under eeo 476; and no sanction 
under eeotion 196, Or P Code, oan be granted for private proeeontion, Baldeo 
Mtsser v Deputy Inspector- General, 61 Cal., 662, 

283 . [Pro. S. 69 ; Sue. S. 260 & D. D. A. S. 9] (1) In all 
Powers oi District cases the District Judge or District Delecate mav, 
^ if he thinks proper,- 

(а) examine the petitioner in person, upon oath ; 

(б) require further evidence of the due execution of the 
will or the right of the petitioner to tbe letters of admi- 
nistration, as the case may be ; 

(c) issue oitationi. calling upon all persons olaiming to have 
any interest in the estate of the deceased to come and 
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see the preceediugs before the grant of probate or letters 
of administration. 

(2) The citation shall be fixed up in some oonspiouous part 
of the oourt-house, and also in the office of the Collector of the 
district and otherwise published or made known in such manner as 
the J udge or District Dalegate issuing the same may direct. 

(3) [P. A. A. of 1903, Bs. 2(6) & 3(4)] Where any portion of 
the assets has been stated by the petitioner to be situate within the 
jurisdiction of a District Judge in another State, the District Judge 
issuing the same shall cause a copy of the citation to be Bent to such 
other District Judge, who shall publish the same in the same manner 
as if it were a citation issued by himself and shall certify such 
publication to the District Judge who issued the citation. 

Powars of District Judge or Delegate The section lays down the powers of 
a Probate Court The Court can do any of or all the things mentioned in the 
Bub-olauses. The Court has a discretion in the matter. Note the word ''may/ 
The Court should act under this section only if it thinks proper. Where the District 
Delegate issues citation, and in response thereto opposition is entered, the pro- 
ceeding becomes contentions and the Delegate oeasee to have jurisdiction, vide sees. 
266 and 272. supra, also Phanindra v. Nagendra, 89 O.L J 669 : A I.E. 1926 Cal , 76. 
Of. Be Hurro Lai , 8 Cal., 670. 

Methods of Proving a Will A will may be proved either in (1) Common 
Form or (2) Solemn Form or per testes* A will is proved in Common Form when 
it is presented before the Judge and the applicant tenders proof by rffdavit or on 
oath or on the testimony of witnesses, in the absenoe of, and without oitirg. the 
parties interested and the Judge thereupon annexes his probate or seal thereto. 
In this country, oommon form proof generally teles place in summary or fxporte 
proceeding. Cf. Kommollochun v. Nilruttcn, 4 Cal., fc60(864) ; Bomgo%al v. Bodha - 
krish'ia , 10 G.W.N. xov (96) : 8 C.L.J. 87n. A oommon form grant is possible in 
a conges ed case when the opposition is withdrawn, Kunjalall v. Katlofh Chandra , 
14 O.W.N. 1068 : 7 I-O. 740. A will is said to be proved in Solemn Fom or per 
testes. , when it is proved in the presence of interested parties or after citing them 
to oome and witness the proceeding. See Bro P P. 99, 201. Willisms On 
Excutors, lltb ltd., pp 282, 288, 236 ; Of. Phanindra v. Nagcndra, 89 O.L J 669 ; 
A I.B. 1925 Cal.. 76, See also Oootes, 16th Ed. p. 864, et seq. ; Ingpen On Executors, 
pp. 72-73. 


Difference between the two Forms A probate in oommon form is revocable, 
whereas that in 8olemn form is not so eicept (l) where a eubeegnent will U 
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discovered, (3) the grant is vitiated by fraud or any oogent ground* (Of. Bee. 268, 
<*^a) ; eee Birch v. Birch , 1909 P. 181; Priesiman v. Thomas, 9 P.D! 70. 
Kommollochun v. Ntlruttan , 4 Cal., 860 (864); Nista^ini v Brohmomoyi, 18 Cal. 
46 (46, 47) The Jadieial Committee hate deprecated the introduction in tbie 
country of the English Law distinction between the above two methods of 
proof of will and our Courts would do well to take notice of this faot, Bamanandi 
Kusr v. Kalawati Kuer, 66 LA. 18-7 Pat. 221 « 47 C.L.J. 171-82 0, W. N, 
402-80 Bom. L.R. 227-26 A.L.J 886-64 M.L.J, 281 - (1928) M.W.N. 282- 
A I.R, 1928 P 0, 2 — 107 1.0 14 (P 0 ) Read also Southern Bank Ltd v Kestndeo, 
62 0 W.N. 444- A I.R. 1968 Cal. 877. 

Court’s power to compel proof in Solemn Form A grantee who has proved 
only in common form may be compelled to prove in solemn foim An executor 
intermeddling with the estate may be compelled to prove in solemn form. 
Jacfaon v Whiteheid 8 Phill,, 677; but an intermeddling administrator canncfc 
be so compelled. Be F'ell, 2 8w. & Tr. 126. An exeontor of a Hindu Will made 
before the Hindu Wills Act is not bo oompellable, unless be submits to the 
Court's juiisaiotion by asking for a grant, Be Ttruvaliir 1 M.H C.fi. 69. 

Duty of the Court ; — See Nistariny v. Brohmomoyi , 18 Cal » 46 ; Doutat Kcer 
v Ramp'mldas , 26 Cal , 469 , 2 C.W.N. 177 ; Re Eurrolal Shaha , 8 Cal, 670, 
It ie not obligatory upon the Court under thie section to issue special oitation 
in every oase. Rebells v. Rebells , 2 0 W N. 100 ; Dtgambar v Narayan, 18 Bom, 
LR. b8. The Court must be satisfied of due execution of the will, Ameer Chand 
v. Mohanund Bibi, 6 C,L J. 468 ; Wocmesh Chandra v. Rashmohni, 21 Cal , 279 ; 
and must examine fand must not refuse to do so) all the witnesses that the 
parties desire* to examine. Srtmah Basini v Krishna , 61 I C. 1007 (Cal.) ; Sajandas 
v Chetair , A. I.R. 1966 Ajmer 88. Cf. Nagcndra v. Sart, 61 1 O. 836 (Cal.). 

Absence of Contention : Compromise :—Vide at p. 609, supra. Read also 
the notes under the heading “compromise*' under sec, 296, post. Simply because 
the caveator refuses to answer the Judge’s question, will not entitle the Judge 
to dispense with proof of the will. Ravjt v Vishnu, 9 Bom., 241. Ihere can be 
no grant by consent of parties Kama! Kumart v. Narendia , 9 C.L J 19; also 14 
O.W.N 1068 supra. If the immediate reversioner compromises the oaBe, the 
next immediate reversioner oan contest the grant, Sahndra v. Sarala 27CL.J. 
3*20 ; 46 1 0.69. As to executor’s power of compromise by agreeing to the 
creation of a maintenance charge in favour of the contesting widow, tide 12 
Pat. 869 cited at p 609, ante. Read also the notes under seo 307, under the 
heading, "Power of compromise 

’ Non.conteuticus Cases:— See sec. 286, inf/ a end notes at p 617, supra. 
For procedure in such cases, see Re Sliustee Charan Patuck , 28 W. R, 108; 

68 
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SooriniranatVs case, 10 W.BPO, 85. In a non-oontentioue case, a prtma fact* 
proof ol tbe will may do, Be Nobadoorga , 7 GL.B. 887. As to whether a grant 
can be made in unoonteeted oases only on tbe stisngtb of an affidavit, vide Ibid ; 
also Bamgopal v. Badhakrishna , 10 C.W.N. iov (96): 3 O.LJ.27u. If the the 
application is unopposed, it should not be “merely upon Internal evidenoe contained 
in tbe w. 11, ’ [23 W.B. 108 (supra) ; Bama Sundari v. Tara Sundari , 19 
Cal 1 88 (P 0 ) ; Of. Bomesh v. Bajani , 21 Cal, 1 (P.COJ. or merely on tbe faot 
that circumstances are suspioious. Vide under tbe heading, "buspioious^ 
circumstances," infra . Cf also Bulti Kunwar v, Bhagiratht, 9 C.W.N. 649 (P.0 ). 

01, (a) : Examine petitioner in person or on Oath : — Cf. 8eo. 24 of the Provin- 
cial Insolvency Aot, 1920. As anolllary to his power of such examination, the 
Orurt can oompel attendance of the petitioner in Court. Cf. 0. xvi, r. 21 of the O.P. 
Code. For the administration of oath, vide the Ind Oaths Act (x of 1878). As to 
penalty for non. attendance or for refusal to take oath or to answer, see secs. 174, 
178. 179, I.P.U. 

01, (b) : Require further evidence As probate should not he granted unless 
the Court is satisfied of the proof of the will. (Mcnmchmi v Banga Chandra , 31 
Cal , 357 and 6 O L J. 458, supra), the Court oan demand suoh further proof as it 
thinks proper. Necessity of further evidenoe becomes apparent, when the evidence 
adduoed is oonflioting and not satisfactory. Cf. 26 Cal. 469 ; 22 Cal. 824 ; and read 
Pasupati Mukherji v. Sital Kumar Swrkar , 68 Cal. 699“ A ,I.B. 1931 Cal. 687 “183 
I.C, 827, but possiblity of fabrication of evidence should always be excluded. For 
the true import of olauee (l)(b), read Indira Bai v. Venkata Snajitasad, I.L R. (1963) 
Mad, 246 (1958) 1 M.L.J, 234-»A.I.R. 1963 Mad. 461. 

• 

Dus execution : — The petitioner is to prove that tbe will was duly executed. 
Kuppammal v. Ammani Ammal, 22 Mad., 246 ; Sarada v, Oovinda , 6 I.C, 912 ; Amar 
Ohand v. Mohanund Bibi, eupra ; Shama Churn v. Khetl' t amom, 27 Cal., 621 ; Tytrel 
v. Painton . 1894 P. 161 ; Obhoy Churn v Vma Churn, 1 O.L R. 862 ; Bamasundari v. 
Taramndari , 19 Cal., 66; Padma v. Dharmadaa, 16 C.W.N. 7i8; Annada v, 
Jugutmoni , 6 O.L R. 176; Sibosmidari v Htmanginii 4 C.W N, 204 ; Tayammal v. 
Sashachatta, 10 M.J.A. 429 ; Tarachand v. Delnath , 10 C.LR 660 ; Eashmoni v. 
Umesh Chander , 26 Cal., 824** 2 C.W N. 321. In proving the due execution of a 
will, all tbe prescribed foimalities have to be proved, read tbe notes at p. 110, under 
the beading, “Execution of the Will." The attestation has also to he proved duly ; 
read the notes under tbe heading, "Two witneists'’ under sec. 68(c), p. 116, ante. 
The omission to call and examine tbe writer of tbe will is not fatal where there are 
other witnesses to prove due execution and attestation, Gaoib thaw v Fctiia Law, 
66 O L.J 837 “ A.I.B. 1938 Cal. 290* 176 I.C. 920. Clear evidence of due execution 
can bs rebutted or outweighed only by cogent evidence of niter impiobebility of 
execution, Chotey Narain v. Batan Kocr, 22 Cal., 619. Cf Nitai (hand v. Nagem 
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Dassya, 10 O.L.J. 499 (following Sibotoindan s owe, tupra). Clew evldenc* of dm 
execution and attestation should not be whittled down by speculation abont 
suspicious oiroutnstanoes, Celestive Sieva Bai v. Josephine , A, I, it. 1960 Mad. 666. 
Shaky handwriting does not per si negative due elocution, Karnes war a Bao V. 
Suryaprakasa Bao, A.I,R. 1962 Andhra Pra, 178. 

Belated appearance of will : — For the effect of delay in propounding a will, 
see Benodini v. Bridoynath, 22 G.W.N.424: 45 1 0. I.C. 187 : Barmati Deli v. 
AnathNath 69 C.LJ. 443 - A.I.R, 1989 Oal. 535-183 I.G. 768, Read also the 
notes under the caption "Delay", under seo 298, post ; also read the notes at 
p 501, ante, under the heading, "Court aots as one of 0008010006 ’’. 

Proof of Will The propounder is to prove a Bound testamentary 
capacity in the testator, Tapcsh Kumar Majhi v. Brrbal Majhi , A.l R. 1968 
Cal. 699 [requisite testamentary powers to be proved] ; Gordhandas v. Bai 
Swraj, 28 Bom. L.R. 1068: 64 1.0. 257; Rajendar v. Ramjotval , 6 Lah.,268; 
A.I.R 1924 Lah., 641 ; Brajesiuari v. Basik Chandia, 86 I* 0. 581. Vide also the 
oases at pp. 92-93, ante , and to provs affirmatively that the testator knew 
and approved of the contents of the document, Paul v. Thompson , 18 Bur, 
L T. 80; 69 1 0. 685. Vide also notes at p 97, ante In proving a will, always 
the best evidenoe is to be given, Bam Gopal v. Aipna Kunwar, 49 I. A. 418 : 44 
All., 495; 21 A.L.J. 402; 27 O.W.H. 486; A.I.R. 1922 P C. 366 ; 69 I.C 81 (cited 
at p. 99, an'e). As to the standard of proof required, vide Kciho v. Vithal, 8 N.L 3. 
123 ; 89 1 0. 468. Also at p. 98, ante. Cf. Kuppayammal v. Ammani Animal, 
22 Mad., 846. The standard of proof is what a prudent man should act upon, 
and not an absolute or conclusive one, Jarat Kumais v. Bittesitar, 89 Cal., 246. 
Evidenoe shonld be appraised on the basis of probabilities and not on the method 
of water tight oompartnaont rule, A 1 11. 1965 Assam, 81. In deciding the 
question of validity and genuineness of a will, the Court should proceed on legal 
grounds established by legal testimony and not on mere suspicion, Nation v, 
Nathan, 7 O.VV N. 373-AIR. 1930 Oudh, 272-123 1 0.220. Unless a will is 
formally proved with reference to all the requirements of law, the Court will 
take no aotion on it. The necessity of such formal proof is not dispensed with 
by reason of the faot that its execution is admitted or not categorically denied 
or that the will is a registered one, Tulson v. Payrc Lai, 88 P L R. 980-364 
1.0, 778. Where the propounder takes part in the execution of the will or them 
are auspicious oiroumatanoea attending the execution of the will, the circum- 
stances should be explained and suspicion removed, otherwise there could to 
no grant, see 1969 8 U.J. 607; A.I,R. 1962 8.0 667- followed in Snhi Kumr 
v. Suhodh Ktmir , A I.R. 1964 8 C. 629. 

Proof of Oral Will The faot of the Oral will can be proved by the 
admission of the petitioner, although it is found in a recital in a deed requiring 
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registration, If the recital i» required to be used to prove an oral will then it 
oan be proved and any question of registration ia irrelevant. Bat Si/a v, Bkegilah 
A, I R. 1942 Bom.. 149. Of. 20 G.W.N. 650 ; 45 I.0. 183 ; 26 1,0. 14. In order in 
establish an oral will, the words spoken by tbs testator with every oireumstanae 
of time and place should be proved with precision and the evidence should be 
snob as to enable the Court to be certain about wlat the testator bed said and 
the testamentary efleot thereof, Baigovtnd Singh v. Collector of Ettah. I.L.R. 
(1937) All. 292-1937 A L J. 610- A. I B. 1987 All. 877-169 1,0. 744; Mahalir 
Prasad v Sued Mustafa Hussain. 41 0 W N. 933 - (1937) 2 M.L.J. 618 -80 Bom, 
L.B, 990-1937 A.LJ. 1014- A. III. 1987 1.0. 174-168 I. C. 418 (P. C.). 
Bamaneyacharyulu v. Narsamma. 1983 M.W.N 1118; Mt> Mulia Bai v. Amru , 
96 1.0. 18. The onus of establishing an oral will is always a very heavy one 
aod it must be proved with utmost pr^oisiou and with every oireumstance of 
time and place. Temple of MaJan Mohanji v Krishna Kuar t I.L R. (1989) All. 
977-1939 A L J. 1001 -A.IR. 1940 All. 67-196 1 0. 648; Balaham High 
School . Panipat v. Nanu Mai, 31 P. L R. 609- A. 1. B. 1930 Lab. 379 ; also 
Ishir Fatima v. Anwar Fatima, 1939 A.LJ. 642-A.I.R. 1989 All. 846-182 1C. 
601; Gancsh Prasad v. Hazart Lai, I.L.R. (1942) All. 769 - 1942 A.L.J. 289 - 
ALB. 1642 All. 201-202 I.C. 860 (F.D.). Ibe propriety of the ternoB of an 
oral will does not dispense with the necessity of the Court being vigilant over 
the matter, Bamaneya Charyulu v. Narsamma , 1933 M.W.N. 1118. As to the 
use of a draft as evidence of an oral will, see Gur Prasad v. Sitla De% } A.I.R, 1926 
Oudh 842 »94 I C. 796. 

Proof of will by Pardanoshin i—Vide hubu Lebbt v. Idrosse Lebbe, 88 MX.T. 
437 (PC). Compare Ihra Bibi v. Hanlal. 23 A L J. 816; 49 M.L.J. 240; 
A.I.R. 1925 P C. 203 (P.C ). The propounder of a will by a pardanasbin lady bas 
not got to prove independent advice as has to be done in the contractual 
transaction, Bambali Prosad v. Ktshort Kuer t A.I.R. 1937 Pat 862-169 I.C. 976. 
Bead the notes and cases against the marginal, "CaBeB of Pardanasbin ladies" 
at p. 105, ante. 

Onus of Proof: — The onus probandi is on the propounder of a will to satisfy 
the oousoienoa of the Court, that the instrument propounded by him is the 
last will and testament of a free and capable fcegtstor, JRajdvlaii Bili v. Krishna 
Bibi t A.I.B. 1926 Pat. 269-96 I.C. 1036. The propounder is to prove that tbe 
will was duly executed and subsisted at the date of tbe testator's death, 
Jotindra Nath Biy v. Baj Lakshmi, 67 C L J. 8 - A I.B. 1938 Cal., 449 + 145 I.C. 
888 : Mt. Bhaghbhari v.Khatun, 80 I C 118. As to the case-law throwing the 
onus of proof on the propounder of tbe will, consult the following rulings ; Lai 
Kho Bibi v. Gopinarain t 28 All 472; Sukh Be % v. Kedarnath , 6 0/W N. 896 : 
Turncharan v Debnath, 10 O.L.R, 650; Ajit Ch. v. Akhil Ch , 64 C.W N. 676- 
A,I B i960 Cal, 551 ; read alio tbe P 0. css of Bindeehr v BaUakha Eibi, 24 
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O.W.N. 674 : 61 I.C. 481 (P 0.) and the other case cited at p. 98, o»fe ; alio reed 
the P.C. ease of Ramananii Kuer v Kalamati Kuer, 65I.A. 18-7 Pat. 221-47 
C.LJ. 171-82 O.W.N. 402 (P 0 ). oited at p. 486, <wfs, under the heading, "Onus 
of Proof;" Eusoof Ahmed v. Ismail Ahmed, A.l R. 1980 Rang. 822-178 1.0- 
166. Onus of proof varies aooording to oironmstanoea. As to the onus where 
the preparer or writer of the will is also a t.snefioiary, see Barents*. Binkson, 
60 O.W.N, 896 -A.I.R. 1946 P.0. 156-227 1.0. 296. P.C. Of. eeee. 10M04 
of the Indian Evidence Aot (1 of 1872) ; Symts v. Green, 1 8w It Tr. 401 , 
Burdett v. Thompson, 8 P. & M. 72 ; Smet v. Smee, 6 P D 84 Where a party 
attaoka a will nn the ground of undue influence, the ones is on the party to 
attaoking, Raja Raj e< warn v. Kupptmuim y, (1921) M.W.N. 722 : 41 M.L3. 474 : 

68 I C 862, (vide at p. 106.). The harden of proving the existence of disposing 
mind is on the applicant who applies for probate, Nika Ram v Mangu Ram, 
A.IR. 1984 Lah. 682-154 1 0, 1014; Teluram v Badrinalh, A.I.R, 1927 Lab. 
609 — 100 I.C. 162. This burden is Dot lightened by the fact that the proponn- 
deris a etraDger to the family, Kedar Nath *. Raj Kumar, 69 O.L i. 894- A I K. 
1989 Cal, 674 — 186 I.C. 17. It becomes a heavy ono by reason of non-rsgistia* 
tian of the will and the delay in propounding it, Barimati Debi v. Anath Nath, 

69 0 L J. 443 — A.I.R. 1939 Cal 635— — 183 I.C. 768. If a caveator impugns 
a will on the ground that it was obtained by undue influence, excessive pursue- 
sion or moral coeroion, the odus lies on him to establish the fact, Kanga v, 
Kanga, 29 C.W N, 46- 2 A L J 98-26 Rom. L.R67S-A1.R. 1924 P.C. 28- 
80 I.C. 777 (P.C); Kamala Deli v. Kishorilal, A.I.R. 1962 Punj. 196. If the 
initiatory prooesding of the oaveator prior to the grant, failed for absence of 
iuterest, that will he r«j judicata for the purpose of that oav6ator’e revocation 
proceeding, Pradip K. Sarkir v. Umaaani Bose, AIR. 1969 Cal. 277. 

The mere fact that the provision of the will is unjust to the testator’s wife 
and obildien does not rebut the proof of execution of the will, Bai Mcnghibaiv. 
Prayji Dayal, 80 C. W N. 462 — A.I.R. 1926 P.C. 198 (P.C ). No inference for or 
against the gsnuineness of a will oan possibly he drawn from difference in the 
quality of the ink, especially when the will is a long dooument, Gayeshuar Prasad 
Bhagwatr Kuer. A I.R. 1833 Pat. 612-148 I.C. 6. 

There is a heavy onus on the propounder where the genuineness of the 
will and the testamentory ospaoity of the testator are both challenged, ratai 
Dhorain V. Digam Dhora. A.l R. 1960 Pat, 818 The onus of proving the invalidity 
of a will it on the person attacking that dooument. Eira v. Shah Din. 29 Punj. L.B. 
Quantum of evidence. 817-109 I.C. 640. There is no bard sod fast role as to 
what quantum of evidenoe is neossssry to establish a will. 
The Court oan alwaya insist on sufficient proof to satisfy its conscience. [Of. I960 
M.P.L.J. 746]. There it nothing wrong in a Court vsoilatiDg even after having 
made up ite mind onee, and directing re-bearing of the case and calling for furtbtr 
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evidence^ Fasupati Mukherji v. Hital Kumar Sarkar , 68 Cal. 699- A.l.R. 1981 Cal. 
587 — 188 1.0. 827. A» to the quantum of evidence to prove the execution of a will, 
see Bam Gopal v. Aipna Kunwar, 49 I. A. 418-44 All. 496-27 0,W.N. 486 (P.C.) 
end the other oaaea oiled at p, 110, ante, under the heading, “Execution of the 
will,” Aleo Surendra Nath v. Jahnavi Charan, 56 Cal. 390 - A.l.B. 1929 Cal. 484 - 
119 1.0. 17 ; Bame&h Chandra v. Lakhan Chowdury, A LR 1961 CaL 618. Where 
the execution of a will has been substantially proved, that proof will not be dis- 
credited by slight disoiepanoiea in the testimony of witnesses, Ntgendra Chandra 
Sen ?. Mohendrahari Nag, 34 C.W-N. 938 -A.I R. 1981 Cal, 96-129 I.C, 861, or by 
tbo faot of disinberition of near relations or of the unjustness of the teims of 
the will, Shyam Sundari v Kamal Kumari, 67 0.L7. 246- A JR. 1988 Cal. 769. 
The onus that lies on the propouDder is generally discharged by proof of the 
capacity of the testator and the faot of execution from which the testator's 
knowledge of and assent to the contents of the will may be assumed. On this 
general rule an exception has been engrafted as a rule of great prudence. 1 hat is, 
in the oase of a person writing, preparing or procuiing a will and taking a benefit 
thereunder, Bajdulari B%bi v. Krishna Bili, A I R. 1926 Pat. 269-96 1 0. 1086; 
Barry v. Buthns, (1838) 2 Moo, C.P. 480 ; Tyrell v. Paintcn, (1894) P. 161 (167, 169) ; 

Onus probandi where reft(3 all ° Mallapha v. Tipava , 32 Bom. L.R. 1289-A1.R. 

proponndor is a bene* 1930 Bom. 639, cited at p. 10C, ante . Where a person pro- 
fioiary. 

pounding a will takes a benefit under it, the Court will regard 
the oase with a oertain amount of suspicion and demand very strict and dear 
proof, as to the genuineness of the will and of the disposing mind of the testator, 
Sooramma v. Yarahati Varahalu, A.l.R. 1927 Mad. 708 “101 1.0. 82b ; Jotindra 
Nath Boy Chowdhury v. Eaj Lakshmi Debt, 67 0 L J. 8- A I B. 1938 Cal. 449 - 
145 1.0.838; Panduraay Shamrao v Dwarkadas Kalliandas, 86 Bom. L.B. 700 — 
A.I R. 1933 Bom 842-146 1 0. 621; Uarmes v. Utnkson, 60 OWN. 896, P C\, 
supra ; Patai Dhorain v Dtgam Dhora, A. I R I960 Pat. 818; Bomeeh Chandra v. 
Lakhan Chandra , A.l.R. 1961 Cal 618 ; Kamerwur Bao v. Surja Prakasa Bao , AIR. 
1962 Andhra Pra. 178; Eamala Devi v. Kishort Lai, A.l.R. 1962 Punj. 396; 
read also the notes under the heading, "buspioious oiroumsiftnoeB", post. If a 
party writes a will and takes a benefit under it, the Courts will be on their guard 
and be more vigilant in examining the evidence as to the genuineness of the 
will and the testator’s approval of its contents, Vinayak Narayan v. Sakharam 
Luxman , A.l.R. 1927 Nag. 264- 102 1.0. 636 ; Bangayya v Seshappa , 61 Bom, 26- 
29 Bom. L.R. 327- AIR. 1927 Bom, 328-101 I.C, 416— relying on Barry v. 
Btitlin, supra ; Sudhir Ohandra v. Uttara Sundari, 87 C.W N. 486-A.I R. 1988 
Ofti. 671-146 1 0. 684. The above rule wiil apply even if the benefit which the 
propounder takes under the will is not of a substantial obaraoter or of a peouniaiy 
nature. It will apply even when a person enjoying the confidence of the 
testator U appointed a manager of bis estate for a salary, see Surat Kumari Btbi 
v. Bai Sahkhi Chand . 66 I,A. 62-8 Pat. 882-88 C.W.N. 474 - 66 Al L 3, 180- 
81 Bom. L R. 270-27 A.LJ. 187- A IJJ. 1929 P.C. 46-113 IC. 471 (P.C.)— 
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reversing (on tbit point) Raj dtilari Sibi v, Krishna Bibi t A I.B. 1926 Pet. 269 <* 
96 1,0, 1036, ittpra. For other oases on the point, i ev Eusoof Ahmed v* Itmai I 
Ahmed, A.I.B. 1088 Rang. 822-178 1,0. 366 ; Jalaidm v Aminvddtn, 20 B.L.B. 
866; Kameswara Rao v. Suryaprakasarao, A I.tt 1962 Andhra Pra 178— lelyiDg 
on A.I.R 1980 P.0. 24. 

For the burden of proof of an unregistered will thirty years old and produced 
thirty one years after execution, read Rajani Kanta v Uma Sundan, F. A. No. 196 
of 1961, decided by R. P, Mookherji and Renupada MukberjiJJ, on 6th August 
1962 ; also read the notes under the next heading. 

As to proof of a holograph will, read Santasila Daw v. Narendra Nath Pat, 
66 Cal 56-AI.R. 1929 Cal. 290-121 1 0. 670. Bbaky handwriting may not 
necessarily rouse any suspicion about the genuinenees of will, Kameswara Rao v. 
Suryaprakas Rao , A.I.R. 1962 Andhra Pra. 178. 

Execution of a will and of the deed of authority to adopt on the same Day 
is a quite possible matter, Manindra Ohandra v. Mahaluxmi Bank Ltd. 49 C,W.N. 
481-A.T.R. 1946 P.0. 106, As to how oases of undue influence, importunity have 
to be dealt with, vide Eamala Dev * v. Ktshori Lai A I.B. 1962 Funj 196, 

Thirty years old will : — The rule of presumption enacted in see. 90 of the 
Evidence Act to the effeofc that a will more than thirty years old may be read 
in evidenoe without formal proof is inapplicable in a probate proceed, Shyam 
Lai Ghose v Rameswan Baru . 28 O.L J. 82. Ihe oontrary view taken in Mahendia 
Nath v. Netat Chirac I.LR. (1948) 1 Oal. 392-47 C-W.N 369 and Sarat Chandia 
v Panchanan, I L.R (1968) 1 Oal, 66 -A.I.R, 1968 Cal. 471, proceeding from 
ill appreciation of the law cannot bo regaided as eound law. The ooBes of 
Doe Dem Oldham v. Wally (1828) 8 B- A 0. 22 ; Gobinda Chandra v. Pulm Behari , 
31 (J.WB 216 (218); Munna Lai v. Mmt. Kasibai , 73 I.A. 222-61 C.W N. 
176. P.O., all being concerned with the position of ordinary Civil Court, are 
ineffective to impair the authority of 23 C.LJ. 82 Read in this connection 
the oritioism appearing in IV Legal Miscellany, p. 182. 

Rival wiil set up after a previous grant: Procedure If, after a grant bss 
already been made in favour of somebody, a person wants to propound a subse- 
quent will, the proper procedure for him will be to apply for prolate of that 
will and to pray for revocation of tie grant already made and to such a proceeding 
the ordinary rules applicable to the High Court or the Distiiot Court, as the case 
may be, will be attracted, In re Jagannath, 46 0 W,N, 848. As to the procedure 
to be followed where the rival will is set up during the pendency of an early 
proceeding for giant, see Usharani Roy v. Eemlala Roy t l.L.R. (1946) 1 Cal. 
196-49 C.W.N. 828 ; .the proper Procedure would be to file a separate application 
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tor probale and to amalgate the two) Venidas Nemchand v, Bai Chatnpabai, 68 Bona, 
829 m SI Bom. L.B. 1014. The amalgamation of the two proceedings for two rival 
wills may not be possible where the latter will is alleged to have been revoked by 

the testator, Usharani v. Eemlata Boy supra. 

The question of legality ef will is a mlird question of law and fact 

Bee Mahomed Ata Husain v. Husain Alt, 1944 0. W.N. 37- A.I B. 1944 Oudh, 189. 

Presumption of dne Execution : — Where a will is shown to be properly 
exeouted and there is a proper attestation olause, a presumption of due execution 
will arise and suoh presumption will not be defeated by failure of memory on the 
part of an attesting witness, Woodhome v, Balfour , 18 P.D. 2 ; Dayman v. Dayman , 
71 L.T. 699 ; Vinmcomble v. Butler. 8 fcJw. & Tr. 680 ; Harter v Harter , S P. & D. 11 ; 
Be Piper ett, 1902 P. 207 ; Symes v. Green, supra Under the Indian law also a 
will must be presumed to have been duly executed although the reeolleotion of the 
witnesses is vague, Mahoney v. Qeorgi ana Dominick, A. I. U. 1927 Ail 883-100 I.O. 
676. A presumption of due execution may arise even in absence of a regular 
attestation clause, Nitai Chand v. Nagani Dassya , 10 C L. J. 499. There will be no 
presumption of due execution hereunder if the attendant oiroumstanoe throw douht 
on the genuineness of the will ; Tapesh Kumar Majki v. Birbal Majhi , A.I B. 
1958 Cal. 698. 

Scops of Enquiry The soope of the enquiry hereunder is limited to the ques- 
tions of genuineness of the will, its execution, valid attestation and testamentary 
capacity etc. of the testator, There is no necessity of any enquiry about the 
title to the property, Thakur Madha Singh v. Jugadambalal.l L.B. (1960) 10 Raj. 
406- A.I. B. 1960 Raj 237 ; A.I.R. 1960 Madh, Pra, 255, The Court should not go 
into the question of the testator s disposing power, Cullen v. Mrs. Elkins, 

9 N.L.It. 152 : 21 1.0.699; nor into the queifcion of application, Mahasundar v , 
Bamratan, 1 Pat. L. W. 870 ; Hfi 10. 416 This is so, because in praotioe, the 
Practice of the Probate Probate Court is not a Court of construction and its function 
* 8 generally speaking, confined to the work of construing 
testamentary documents only in so far as it is necessary to decide that testa- 
mentary dooumeuts should ba admitted to probate or to see which person, 
if aDy at all, is entitled to administration, Nand Ki h re Lai v Pasupafi Nath, 

7 Pat. 896 — A.I.R. 1928 Pat, 848 1=3 108 1.0. 828. Vide under the heading 
Question of title at pp. 408 and 419, ante, Cf. Nirode Barani v Chamat Karini . 
19 C.W.N. 205 : 27 1 0 617 ; Sarada v. Triguna . (1918) Pat. 849 ; 8 Pat. L J. 416 ; 
46 1.0. 117 ; Nishikant v, Ashutosh , 17 C.W.N. 613 ; 28 1.0. 296. 

Suspicions circumstances ; — Where there are oiroumstances which excite 
suspicion as to the genuineness of the will, the petitioner is bound to remove 
such suspicion by evidence, Paul v, Thompson , 18 BtJr. L.T. 80. 091.0. UA.' 
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PtmiurMf Sktmrno t. J > ttwricadat KalHendat, #6 Bo*. L.H. 700»A.l*. WM 

B*hj. 841- 146 1 0. «ai ; Em Lai ?. Bui StH, I h B. (1948! AH. 7T« ; Sarojim T. 

Hariias. 840LJ.878: 96 0.W.N 118; A I.B. 1WB (W„ 18 : 16 1.0. 771. In *H 

omw of euipioion hanging about a will, the Court may moisten a very strict 

standard of proof, Jnanada Gtmnda v, Birendra Nath , 69 0 L J. 847* A. I B, 

1989 Gel. 695-186 10. 684. For suspioion to warrant an attack on tba 

genuineness of tba will, it must ba inherent in the transaction itseW, and moat 

not aria* fros mere conflict of testimony* Knstc Qopal v. Baidya Nath, I. L.H. 

(1939) 9 Gal. 178 "A, 1. Li. 1939 Cal. 87-181 10. 8. Head Lord Buofemaetera 

observations in 49 LA. 418-44 Alt. 496-A.l.B. 1929 P.O. 866 and those of 

Sir Bmod and Madhavan Nair. rsepeofcively in 67 I. A 96-61 0 L.J. 160-84 

O.WN. 206, PO, and A I.B. 1949 PO 272-U949) 2 M.L.J. 469. P.O. When 

rT , . „ the terma of a will are inofficious or unnatural, eucb Bnepicton 

Unnatural will. ^ 

may naturally ariia. Gf. Praiannamoyi v. Beikuntha , 49 Cal , 
132: 26 O.W.N, 779; 34 O.L.J. 884: 66 1.0. 782 (on appesl to P.C.. 87 

O. W. N. 797 : 44 M. L. J. 699 ; 72 I. 0, 286) ; Knstochurn y, Dwareatuvh, 10 
W.B, 32 ; Annada v. Jagatmohtni, 6 O.L.B. 176 ; Sarada v. Mvddun, 94 W B„ 
162 ; also 19 Gel , 68 (P.C.) ; 9 0. W N. 649 (P. U.) , 89 CaL. 246. wpia. Thus, 
where a will does not mention the wife and children of the testator, and 
it is not probated for 20 years after the testator's death (be Court lefuseri 
probate as the oiroumstanoes were fuerieioue. Rosa Maria v. Taceb Sot iza, 
(1928) M.W.N. 647 : 18 L.W. 688. But if the will is natural end is acted 
upon, delay of 26 years for a controversy to arise is of no account. 
Thakur Chandnka v. Madho Singh, 40 0. L J. 466: 20 L. W 699: A, I.B. 
1924 P.O. 231, (P 0.) ; Btnodtm v. Rrtdoy, 9fl C.W N. 424 : 46 I.0. 187, A natural 
proper and reasonable will will not require that rigid standard of proof which is 
necessary in a doubtful case. Keshoram v. Panin Lai, 40 P.L B. 4. A will may 
he upheld on due proof of execution notwithstanding the fact that injuitice 
has been done by the testator on his wife and ohildren, Bat Mcngtebat v. Ptagji 
Dayal, 80 O.W.N. 169- A IB. 1926 P.O. 3 98 - 89 1.0. 88, P.O. Cf. Mafomda v. 
Bholamth , (1917) Pat, 86; 43 1,0. 196. That is direct and positive evidence of 
execution may overbalance the unnatural character of the will, J'Undia ftlalh Bey - 
choudhury v Lakshmt Devi, 67 C.L J. 8- A.l H. 1938 Cal. 449 — 146 1.0. 888. A will 
is not unnatural simply because it disinherits the reversions] y heirs, Gaytshuar 
Prasad v. Bh'igwatt Kusr, A LB. 1933 Pat. 612-148 1.0 6. The mere fact that 
the provision of the will is unjaet to the testator a wife and children does not rebus 
the proof of execution, Bat Monghtbat v. Prapjt DayaU 30 O.W.N 462- A. LB. 1926 

P. O, 198 (P.0,), supra Non-registration of the will per se doea not make it suspi- 
cious, Krisio G&pal v. Baidyanath, I.L.R. (3939) 2 Cal,, 178-ALB, 1989 Cal., 
87 -181 1,0. 8. wpra Where a prior ragiitered will is alleged to have been levcktd 
by a aubaoqoent unregistered wi)l» nwn-registrabion may give rise to asuepioirn. 
Abdul Bari v. Nasir Anted, 10 O.W.N. 201-AItt, 1913 Oudh, 142-1601.0. 
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S90, Whart the subsequent deposition runs counter to the disposition admitted 
to have been made in a previous will and the testator is shown to bate been 
very muoh advanced in years and feeble in body at the material time, the burden 
becomes heavier on the propounder to remove the suspioion attaching to the 
circumstances of the case, Arthur Albert Unger v, Maud Martin , 1288 A. L 3. 97 
"A.I.R. 1988 All. 201-174 I.O. 882. The suspicion sroused by the astounding 
innovations mads in the subsequent will or by its remarkable departure from 
its predecessor will not be quelled by the mere fact tbat the subsequent will 
was registered, Sadachi Ammal v. R ajathi Ammal, 1989 M.W.N. 661-A.I.B. 
1940 Mad. 816. The suspioion in such a oase will be accentuated by non- 
examination of witnesses who should have been examined, Ibid* A will procured by 
a party who is benefited by it may raise a suspicion and require the Court to be 
more vigilant and jealous over it and to oall for a higher standard of satisfactory 
evidence ; if the suspioion la removed, the will may he a perfectly valid one, 
Jotindra Nath Ropchoudhury v. Raj Luzmi Devi, 67 O.L.J, 8 — A.I.R. 1983 Cal. 
449-145 1 0. 338; in such a case, if the suspicion is not removed, it will be 
improper to pronounee in favour of the will, Walter Smith v. Donald Smith , A.I.R. 
1988 Sind, 262 - 147 1.0. 404. Delay in applying for probate may constitute a 
suspicious oiroumstanoe but if it is properly explained away, it won’t do so, 
Gayeswar Prasand v. Bhagwati Kuer , A.I.R. 1988 Pat. 612 "■ 148 1.0, 6. 

01. (c) Persons claiming to have Interest : — Citation is to be Issued only 
upon persons who claim to have some interest in the estate. Southern Bank Ltd . 
v. Kasardeo, 62 G.W.N. 444 — A I.R. 1968 Col. 877. Such persons will be those 
who will have locus standi to apply for rerooafcion under sec. 268, supra. Bo, vide 
the oases cited under the headings, "Locus Standi," and "Who have Locus Standi" 
at pp. 490-492, ante. The person must claim such interest as will entitle him 
to enter caveat in a probate proceeding and to contest a will, Btngeston v, Tucker , 
2 Sw. A Tr. 696 ; Haripada Shaha v Ghanessham Shaha, 49 U.W.N. 718 or to 
sue for reoovery of the property, Re Bhobo Sundari, 6 Cal., 460 (464) or as will 
entitle him to obtain letters of administration himself, Dehendra v. Surendra , 
6 P.LJ. 107 (116), sujrra , and at p. 492, ante. Read also iiutnkadhari v. Pnm 
Debi, A.I.R. 1969 Pat, 670 and the other Patna oases, oi ted there. Cf. 84 Bern. 
469:12 Bom. L.R. 866; 7 P.R. 1902; 17 Cal.. 48; 20 I O. 842 (Osl.), 
all cited at p. 493, ante. Even a slight interest may do, sea p. 492, ante ; 
Kipping v. Ash, 1 Robert, 270; Eemangini v. Earidas, (1918) Pat. 276: 3 Pat, 
L J, 409 : 46 I.O. 898. Even tbe possibility of an interest is sufficient to entitle 
a party to oppose tbe grant of a probate. If the interest is such as is or is 
likely to be prejudicially or adversely affected by tbe grant tbat will sufficiently 
qualify a person for tbe purpose of citation hereunder, Nahin Chandra Gvha v. 
Nibaran Ohadra, 69 Cal 1808-86 CLW.N. 686* A.I.R. 1989 Cal. 784-140 I C, 64. 
A, person who is entitled to any portion of the estate left by the diseased or a 
right to claim to maintenance from that estate has sufficient intern* to enter 
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• 8fcTB»i &ad oppom the grant of probate. In order to be entitled to oppoee tbe 
i*MA It 19 not necessary that a person should claim through tbe testston 
Emummtika Rm v. Latchamma , 49 Mad 960*61 M>L.J. 688*1926 M.WN, 
786-24 L.W. 602- A.I.R. 1926 Mad 1196-98 I.O. 269. As to wbst person* 
osn be said to have interest within the meaning o i this section, read the oases ofrted 
above. One broad test may thuB be laid down for the pursose ; if a man stands to 
lose by the grBnt of probate he will he person interested ; on the other band 
if tbs proposed grant does not prejudice him in any way, he is not a person 
interested. Read Sowbagimmal v. Komalangi Ammah 64 M L.J. 3b2-AJ.R- 
1926 Mad. 808 — 109 I.O. 426 ; also the notes at p.652, post. Consequently, a 
person who olaime outside and independently of the will or claims adversely to 
the testator or disputes bis power of disposition he is not a person olaiming 
an interest in the estate within the meaning of the section and is not entitled to 
oppose the grant. Kashinath Singh v. Qulzari ifver, A.IR 1941 Pat. 476-198 I. C. 
866 ; also 1 C.L.J. 268 ; 20 1.0. 842, cited at p 498. ante ; 67 G.W N. 716. Likewise, 
a person olaiming the estate by virtue of survivorship is not entitled to citation 
under this section, Kalajit v. Parmeshwar, 1 Pat L.W. 808: 89 I.O. 678 (Pat.). 
Read also Koma'angi Ammal v. Sombhagi Ammal , 64 Mad. 24 and the other 
oases at p 491, ante, Other instances of such persons are (1) Attaching 
mortgagee deoreeholder, 10 Oal .418; (2) A reversioner, vtde the cases at p 498, 
ante . (8) A previous grantee of prohate or administration, Both v Chstnan , 
1 Phillim 160 (note) (e) ; Boston v Foz , 4 Bw. A Tr. 199; Be Twtmor.i.Vb 
Cal,, 668; 17 Mad. 878; 22 G.WN. 664: 46 I.O. 760; Be Shapcooji Fromji t 
6 G.W N. exlvii ; (4) A judgment-creditor alleging that tbe will was set up 
to defraud creditors. Kishendas v. Satyendra Natk , 28 Cal , 441 ; Vmanatk 
v. Nilmoney. 6 Oal , 420 ; Arakal v Nnrayan, 84 Mad. 406 ; (cited at p. 492, 
anils). A person olaiming to be joint with the testator and impugning the 
latter's power of disposition over the estate which is olaimed as joint family 
property has no locus standi to object to the grant, even though oitation 
has been served on him io appear, Bamyad Mahkn v. llambhajee Mahton , 
10 Pat. 812-AI.R. 1932 Pat. 89-186 1.0.108. A person disclaiming interest 
or olaiming title paramount is not entitled to oitation as be has no h as standi 
to oppose grant, Mahant Ram v. Premdas, 10 Pat. 817 - A I R. 1982 Pat. 96- 
186 I.O, 296: Janki Saran v. Rambohadur, A. I R. 1932 Pat, 848-140 I.C. 729. 
Tbe prospective cited person must show that he ol&ima interest in the deceased's 
estate, w a vis the testator and not via any other intermediary or through any 
other channel, R Santhma Mudaly v. Saradam Bai, A.I.R. 1966 Mad. 676 (not 
approving 62 M L J 614). The^uestion whether tbs objeotor hid no subsisting 
interest in the dtoeaeed’s estate is a question of fact and cannot he agitated for 
the first time before the appellate Court, Sajandas v, Chetan, A. I R. 1966 Ajmer, 
88. A Debtor of a deceased person cannot by merely contracting a loan from 
the deceased become interested in bis estate so as to be entitled to object to tbe 
grant under this ol. (c). Santosh Sumar v, Jalad Saski, A.I.R. 1941 Pat. 18- 190 
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J«0 86, For the position of a creditor, vide Butrows v, Qrifith s, 1 Cat Tern. Leo; 
644 ; Meuzm v. Pullrrool . 2 Oort, 846 ; also 7 Bur. L.J, 246 : 26 1.0. 48 ; Dabbe 
t. Chiman , enpra. According to tbs Patna Conrt a simple creditor of lbs 
testator's estate is not a person having an interest in that estate, and bas there- 
fore, no right to object to the granting of probate of the will of tbs testator. 
Be Elsie Augusta Black , A LB. 1941 Pot. 161-190 I.O. 862. It should always 
be remembered that if a person is likely to be affeoted by tbe deflection of the 
estate in consequence of tbe will, he may be said to bare sufficient interest in 
the estate for tbe purposes of the clause. If there is no question of any deflec- 
tion of the estate to his prejudice, evidently he will have no right to intervene 
in tbe probate proceeding. Bead also 12. S Sinha v Saleva Eeator, 20 Pat, 76. 
Practically speaking it is of no great oonoern to a orrditor of the testator whether 
he gets his dues from the exeoutor or an administrator or from an heir ; end 
therefore he will have no right to contest the grant, Scwlagi Ammal v. Kcmalangi 
Ammal , 64 M L J. 882 -A. I. R. 1928 Mad. 803 107 1.0.420. For tbe creditor 
of tbe heir-at-law, vide at p.492, ante ; Dinabandhu Boy v. SaraJa Sundari , 
LL.R (1940) 1 Cal. 83-71 O.L.J- 26-44 C.W.N. 149- A.I.R. 1940 Gal. 986- 
183 1.0 787; Arakal v. Narayana , 84 Mad 406; supra. If the heir-at-law 
is deprived of the estate by the will, the interest of his creditor will 
undoubtedly be in paril. and suoh creditor will have the right to oppose tbe 
grant. Dinabandhu Boy v. Sarala Sundari . supra. The execution purchaser of 
tbe interest of tbe testator’s son can object to the grant of letters of adminis- 
tration. Chandra'ara Devi v. Srtsh Chandra Bhaltacharjee, A.IR. 1928 Cal, 277. 
A creditor who acquires an interest in the estate of tbe deceased after the 
latter's death by purchasing, or taking a mortgage of. a part of the estate is only 
entitled to a general citation hsreunder and not to any special citation, OofBfh 
Chandra v. Sylhet Loan Co.. 41 C.W.N. 120. For other instances of persons who 
stand outside the olause, read Paresh Chandra v. Bidubhusan , I.L R. (1966) 1 Cal. 
429. For the sister of the deceased, vide Sharkiy v, Terry , 78 P.W.R. 1912 : 
70P.L.R. 1912: 13 PC, 483. 

Citation:— As to what is oitation see p. 437, ante. For tbe Bight to 

citation, read Southern Bank Ltd v Ke'ardto , 62 C.W.N, 444 - A .I.R. 1968 Cal. 

377. Citations are either general or special . A citation is general when it calls 

upon all persons (without naming them individually) olaimirg interest in the 

deceased's estate to appear to witness the probate proceedings end to contest them 

if they so choose. It is special when it is addressed to a particular individual, see 

Kamona Soondery v. Hurrolal, 8 Oal. 670 (§76). Cf. Newell v. Weeks, 2 Phill. 224 ; 

Lister v. Smith, 8 8w. & Tr, 63. The citation contemplated by this seotion is 

general citation (i e. on all persons), and should be served in the manner laid down 

_ . , . in sub-sec. (2), The object of oitation is that all persons 

Object of citation. 

whose interests are or may be adversely effected by the 
grant shall have notion of tbe proceedings and an opportunity of Intel veringfor 
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the protection of their interests, Bead Radhashyam v Banga Stindari, 24 O.W,N* 
641. Of. Dwijendra v. Golok, 21 O.L J. 287 ; 19 O W N 747 ; Akhilestvari v. Hari* 
charan , 40 OL.J.297. Vide Calcutta Rules, 9,10, 11 and 12; Madrae Rules, 
976*461; Bombay Rules, 586-86; Nistarini v. Brohmomoyi. 18 Oal., 46; Be 
Petambar Girdhar , 6 Bom., 638 ; Sarada K&nta v. Gcbind 12 0 L.J, 91 ; Eunjalcd 
v.Kailash, L4 O.W.N. 1068. Citation makes the grant per testes, vide, supra. The 
judge has always a discretion to issue citation on persons whose interests are 
likely to be affeoted by a grant, Be Hurrolal , 8 Cal , 670 ; The section simply 
gives the Court an option ; so, it is not obligatory upon him to issue a special 
citation, Bebdts v. Bebelts, 2 O.W.N. 100. But where tbe grant is fraught with 
grave consequences, as for instanoe where the will alters the course of devolution 
of property, it is but just that oitation should he it- sued, Shyama Charan v. Froftdla , 
19 O.W.N. 882: 21 O.L J. 667. Different considerations arise when tbe testator 
is a Hindu and when be is a Christian, and therefore, tbe Court will have power 
to dispense with special oitation in the case of a Christian even if in tbe corres- 
ponding oirouir stances of a Hindu testator, such oitation is deemed necessary. 
S. R. Water Smith v. F. H. Donald Smith. A.I.R 1989 Bind, 262 “ 1 47 I O, 404. 
Oitation should be issued to an interested party, Emherhy v. Trevanton, 4 Bw. 
A Tr. 197. A person not other wise interested in the deceased's estate does not 
beoome entitled to oppose the grant simply beoause oitation has been issued to 
him, Be Hurrydas , 4 Oal., 87 ; Debendar v. Surendra, 6 P.L J. 107 (116). Mere 
issue of oitation on a person does not qualify or entitle him to present opposition 
to a grant, if he is otherwise incompetent to do so ; also Bamyod MahUn v* 
Bambhaju Mahton , 10 Pat. 812 “A.I.R. 1932 Pat. 89-186 I.O. 103. Where 
general citations have been issued, it is not necessary that oitation should issue 
specifically to one of the executors to ennhle him to join In the application for 
probate, Hotchand v. Navalrai. A. I R. 1980 8ind, 91 —121 1 G. 178. In the matter 
of oitation, there is a distinction between oases of wills and oases of intestacy, 
because In the former cases the proof of the will without impleading necessary 
parties affeots prejudically the rights of those who would inherit, whereas in the 
latter, the omission to issue citations only affeots the preferential rights of tbe 
exoluded persons to administer or their rights to object to the personnel of tbe 
administrators, Banmaya Gaorangini v. Betty Mahbert , 31 O.W.N. 160-A.I.R. 
1927 Cal. 207-100 I.O. 177. 

Oitation should be properly and effectively served, that ie to say, so eerved 
aa would give to tbe person, whose interests are, or may be, adversely affected, 
an opportunity either to oppose the grant of probate or to require tbe will to be 
proved in hi* presence, Bamanandi Kuer v. Ralwati Euer t 66 I. A. 18-7 Pat. 
221-47 OL.I. 171-32 O.W.N. 402-64 M.LJ. 281-1928 M.W.N. 282-80 
Bom. L.R. 227-26 A L J. 886-6 O.W.N. 96- A.I.R. 1928 P.O. 2-107 I.C.14 
Absent** not bound by (P 0.). Person* not parties to the probate proceeding* 
the Probate Proceeding. , r8 n ot bound by tbe order made therein, Chott Mahton ?. 
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For tbe form of citation. vide Appendix. 

Oitation where the Interested person is a minor Aoooiding to some of lb# 
comparatively eailier oases, where the person to be cited was a minor, a guardian 
ad litem bad to be appointed. Vide the oases at p. 611, supra, and a citation bad to 
be issued on such a guardian, Be Amrita Lai, 27 Cai 860. Of. Bebells ?. Febelk* 
supra . The object of oitation was not fulfilled if no guardian ad litem was appointed 
for a minor opposite party, see Dwijendra v. Golak, 21 O.L.J. 287 : 19 O.W.N, 
747; 28 1,0. 674; Akhileswari v. Hart Oman, 40 CLJ. 897. Bee also 
Ridhathyam v, R inga Sundari, 24 O.W N 641 : 69 1 0. 664 ; Sachindra v. 
Berowoyee, 24 O.W.N 688 : 69 LO. 486. Cf. also 12 O.W.N. 6 and 10 O.L J. 268 : 
28C.LJ. 79: 22 OWN. 664. But it has been reoently opined that in prooedings 
for letters of administration, if notice is issued on tbe proposed guardian, the 
minor may be regarded as effectively represented in tbe proceeding tven if no 
formal order !• made appointing tbe guardian, Banmaya Gacrangini v. Betty 
Mahbart, 91 O.W.N. 160 - A.l.R. 1927 Gal. 207 - 100 1,0. 177. From a compare- 
tive study of the oaBe law, it appears that tbe present judicial tendency is to 
relax tbe old rigidity about tbe question of tbe formal appointment of a guardian 
ad litem and the reason for this relaxation is that tbe Civil Pro. Code has no full 
operation till a proceeding under this Aot reaohes its oontentious stage, and 
becomes snlt. It hss been thought that if the natural guardian is there to 
protect the interest of the minor, absenoe of formal order of appointment will 
not entail any mischievous oonsequence. It ie only where the natuial guoidian 
himself is the propounder or it the propounder's man or protegee, the question 
of jealously safe-guarding the minor's interest arises, and tbe Court should insist 
on a formal order of appointment of a guardian ad litem, on pain of invalidation 
of the whole proceeding, Baimabad Mitra v. Knvja Mohan Dat % 96 O.W.N. 
897 “AIR. 1981 Oal., 7 18 “ 185 1.0. 282. Non-appearance of the natural guardian 
to contest the grant inspite of oitation does not render the appointment of a 
guardian ad litem obligatory, Ibid The following pronouncement of the Judicial 
Committee may now be regarded ae the final word on the subject. Where a will 
of which probate ie sought affects the infeiests of a minor, the prudent course is 
for the propounder to take steps to have the will provpd per testes (i e. in solemn 
form) in the presence of an independent guardian ad litem of the minor, Bamanandi 
Kuer v. Kalawati Kuer, 65 I.A. 18-7 Pat 221-47 O.L J. 171 “82 O.W.N. 402**64 
M.LJ. 261“(1928) M.W.N. 242-80 Bom, L.R. 227-26 A.LJ. 886-6 OWN. 
96“ A I.R. 1928 P.0 2-107 I O, 14 {P C ). 

Sub.Seoi (2) and (3); Issue and Publication of oitation Under sub-see. (2), 
the Oitation should be posted in some oonspionons place of tbe Oourt-house and in 
the offioe of the Collector of the district, and should be issued or published in seme 
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tollable manner Citation may bo lacued under a registered oow with 
acknowledgment doe, Be Nicholson , 1903 A.W S. bl. It may be pnbliibed by 
advertisement in the papen, Tr. & Ooote, 247; see at p. 487, ante* Costs of 
advertisement should be borne by tbe petitioner* Be Shnvell. 1903 A.W N 80, 
Under snb-eee (8), If some part of tbe assets be in a district of another State , then 
notices should be forwarded to tbe Distriot Judge of that place for publication* 
Service of notice upon the female pardanashin guardian of a minor who is living 
under tbe protection of the propounder by throwing tbe same into the vprandah of 
the room of the lady is scracely of any better effect than service on the minor of 
tender years himself, Eaimabati Mitra v. Kunja Mohan Das , 85 OW.N. 887, 
supra, 

Effect of absence of citation : — Citation under this section being only 
disoretionary, mere absence of suoh citation dees not invalidate the grant, 

Digambara v Narayan, 18 Bom. L.R, 88 : 9 I C. 864 Vide at p. 487 • ante. Head 
also Qeo*ge Anthony Harts v. Milhcent Spencer , 86 Bom. L.R. 708" A.l.B. 1983 
Bom. 870-149 1.0 261. Gmisaion to cite members oi testator’* family, ia not fatal 
to the proceedings, Sarat Chandra v. Panchanan, A.l.B. 1968 Cal. 471. 

284. [Pro. S. 70 ; Sue. 8. 251 & D. D. A. S. 6] (1) Caveats 

<Ws .Kama snmt the grant of probate or administration 

of probate or admima- may b© lodged with the District Judge or a 

tratlon ' Distriot Delegate. 

(2) Immediately on any caveat being lodged with any Dis- 
trict Delegate, he shall send copy thereof to the District Judge. 

(3) Immediately on a caveat being enteied with the District 
Judge, a oopy thereof shall be given to the District Delegate, if any, 
within whose jurisdiction it is alleged the deceased had a fixed place 
of abode at the time of his death, and to any other Judge or District 
Delegate to whom it may appear to the District Judge expedient to 
transmit tbe same. 


(4) [Pro. S. 71 & Sue. 8. 262] Tbe caveat shall be made 
as 'nearly as circumstances admit in the form set 
t oiveat. forth in Schedule V. 


Caveat At to what is a Caveat see Chotalal v . Bai Kabubai, 22 Bom, 
861. A Caveat is a warning or oantion in writing entered in the Coort ot 
probate to atop probatee and administrations, from beiDg granted without the 
knowledge of the party that enters it in view of an apprehended dispute, tide, 
Williams on Executors, 11th Ed. p. 464. "A caveat Is a notioe In writing lodged 
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in tbs principal probata registry, or In the promts registry whets the 
redded or bad hia fixed place of abode at the time of his death, that nothing is to h# 
done in reference to the estate of the deceased named therein unknown to the party 
or to the solioitor of the party who has lodged the Caveat. Jhe object ol this Is to 
prevent the issue of any gTsnt prior to the removal of the Cavsat/' Qootea. 14th M. 
P- 257 ; Be Nandalal Set, 65 O.W.N. 568-93 0;L.J. 190- A.I.B. I960 Cal, 88. It 
is a preoantionary maaaure, Bhabatarini v. Eari Charan ; 20 O.W.N. 787 : 86 1,0. 
88, and ia in faot a request at large to an intending grantee of probata or letters lor 
issue of citation to the Caveator before taking aotion in a Probate Court, Vide 
the Correspondence at 20 0. W.N. Ixxii (72) ; questions of title or of testator's 
power of alienation, or the legality of a bequest cannot he gone into when a caveat 
is filed, 19 All , 468 : 12 Bom,, 164 : 4 Cal, I : 18 Bom , 749. 

Bight to lodge Caveat:— Any person who is an interested person within 
the meaning of sec, 288 and has locus standi under seo. 263 to ask lor revocation 
is competent to lodge a Caveat under this seotlop. Vide the oases at p p. 646 and 
490, 0te ; and read there the test formulated for determining what interest is 
necessary to support a eavsat. If the grant threatens to displace the interest 
whioh the oaveator will otherwise he entitled to, then he will have the right to 
lodge a caveat, otherwise not, Sowbhagiammal v. Komalangi Ammal, 64 M.U. 382- 
A.I.K. 1928 Mad. 803-107 1,0. 420, A person authorised to manage the estate or 
to appoint a manager In respect of the estate, although not an executor by 
implication, is still a person with Bueh interest as will entitle him to tile a oaveat, 
Swatantranandji v. Lunidaram . 89 Horn, LR. 490- A I.R. 1937 Bom. 897-171 l.O. 
411. The widow of a predeoeased eon darinot, therefore, enter a Caveat. Be Oclinda 
Oh'indra, 17 C. W.N. 1141. Cf. Peroj shah v. Pestonje, 34 Bom , 469. The mere fact 
of apnlying for grant does not give a person the right to enter a Caveat, Sa9hi m 
bkusan v. Bajtndra , 40 Cal„ 82 : 16 O.VV N. 1094 ; 16 1,0. 225. As to the right 
of the creditors respectively of the testator and of this heir-at-law to oppose 
the grant, read the notes at p. 684, ajite. Where a person olaims title in himself 
or paramount title or questions the power of disposition of the testator will 
bars no right to oppose a grant, read Sotubhagi Ammal v Komalangi Ammal and 
Komalangi Ammal v. Sowbhngi Ammal, and the other cases eited at pp. 45)0 end 647, 
anlt. O). 67 O.W.N. 7l6. Ae to whether a respondent in a petition for letters of 
Administration who has not filed a oaveat is preoinded from raising objection in 
oounter move, see Beoathiamma v. Uamsa. A. I.R. 1961 Andhra Pra. 18. 

Objection to grant without lodging Oaveat. --One can oppose a grant of 
probate or administration without first entering Caveat, Khazandas v Bam Boron, 

46 P.W.R. 1910 : 6 1,0,660; Moothoo v. Janki. 1 L.B.K. 912. As to the locus 
standi of person not filing oaveat to oppose grant or take etepB In the proceeding, 
read Violet Patsrsyn v. A. B. Forbes, 16 Luok, 107-1939 O.W.N. IMS- A.I.K. 
1940 Oudh, 16 -184 1,0.636. 
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Hm# limit t— Thera li no law la India eorreiponding to the English rule 
that a Caveat remains In force for sw months only, 

Tine for entering Caveat : —Caveat may be entered before ot after appH- 
eation for grant has been made. Of, Grey v. GhatutMa, 88 Cal,* 68 ; Jar at v. 
Bismwar , 29 Cal., 245 (249); but ordinarily no Caveat is necessary after citation 
has been issued, vide 46 P.W.R. 1910, supra. Cf Bhabatarini v. Hori Charan t 
below. In an old case (of doubtful correctness) tbe right of opposition without 
Oavsat was negatived, 10 O.L.B. 660, infra . 

Procedure for entry of Caveat ; — For procedure, see Gauri Sankar v. Manroj 
8hukul t 8 Pat. L W. 198 : 41 1,0. 706. Grounds of objections etc. are to oonfortn to 
the rules of pleadings and verification (as in O vi. r. 16), Shtve Min v. Maung Gyi t 
8 Bur, L J. 68: A.I.B. 1924 Rang. 273: 82 1.0,978. Ae to the procedure to be 
followed when a oaveator sets up a subsequent will and avers that it revoked 
the earlier will wanted to be probated, vide notes under sec. 295 , For the 

Original Bide Rule (Oh. xrxv. r. 26) in this connection, see lie Nandalal Set , 66 
O.W.N. 668* 98 0.L.J, 190- A.I.B. 1966 Oal. 88. 

Mere Caveat does not render the proeeeding Contentious Mere entry of a 
Caveat does not make the oase a contentious one, Chotalal v . Kabubai , supra ; 
Salter v. Salter , 1896 P, 291 ; the reason of this rule 1 b that the Caveator may 
not intend to oppose the grant but only wants time to make enquiries, Morgan v. 
Prioe, 1896 P. 21. This reason does not hold good whers an affidavit is filed in 
support of the Caveat, and then the proceeding will be looked upon as conten- 
tious, Chntalal v. Kabubai , 22 Bom, 26 1 . Cf. Violet Paterson ?. A. 22. Fortes . 
16 Luck 107-1939 O.WN. 989 -A.I.R, 1940 Oudb, 16-184 l.O. 686, 

Court- fee for Caveat A Oaveat is an initiatory petition, 20 C.W N. lixij 
(72), and is chargeable with a Oourt-fee of Rs. 10 (formerly Rs, 6) under Art. 12 
of Soh II of the Court Fees Act. in all the provinces (tide the various Provincial 
Acts of 1922 amending the Oourt Fees Act, 1870). 

Petition of objection of a party cited -Tbe petition of objection of a party 
who appears in response to s citation is not a Caveat, and is therefore not 
ohargeable with Court fee as a Caveat, vide 20 G*W.N. lxxii (72) ; Bhabatarini v. 
Raricharan , 20 O.W.N. 787 ; 20 O.W.N, 124 (n) ; 86 1.0, 88. For contra , see Tar t a- 
chand v. Debnath, 10 0 L.R. 650. Striotly speaking, suoh a petition of objection 
ought to go without any Oourt fee at all as a written statement. But in practice it 
ll stamped as an ordinary petition tn Court. The practice iB obviously unwarranted 
and should be discontinued having regard to seo. 268, supra, 

Loons standi of caveators and objectors : — Can be 'challenged hy the pro* 
pounder, unless tbe propounder has lost that right by waiver, Banhu B, Dae v. 
70 
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Rashdnalh Das. 87 0 W.N 958- A.LB, 1968 0»i. 85. 

Porn of CftToal:— -See Schedule V. Tbo form ihowi that the pereon who 
eotere a Caveat admits that the property io question is a part of the deceased's 
estate but objects to due execution, testamentary capacity and so forth, Abhiram v. 
Gopah 17 Oal 48 (63). 

Effect of failure of Caveat : — If a caveat fails for absenee of interest, the 
oa veafcor will be precluded by res judicata on the question of "interest" from found- 
ing ft subsequent application for revocation, Fradip Kumar Sarkar v, Umarani 
Bose . A, LB. i960 Cal. 377. 

Sub.seei, (2) and (9) If the Caveat is lodged with the District Delegatci be 
shall send a copy of it to the District Judge. If it is lodged with the District Judge, 
he should send a copy thereof to the Distriot Delegate having jurisdiction over the 
deceased's "fixed place of abode," and to some other Court as be tbiks fit. 

285. [Pro. S. 72 & Sue. S. 253 & D. D. A. S. 0] No proceeding 

After entry of oaveat, B * ia ^ tft k 0n on a petition for probate or letters 
no proceeding taken on of administration after a caveat against the grant 
tioeto oaTtetor? K8r n °’ hereof has been entered with the Judge or District 
Delegate to whom the application hsB been made 
or notice has been given of its entry with some other Delegate, 
until after such notice to the person by whom the same has been 
entered as the Court may think reasonable. 

BIfoot of Oeveat : — After the entry of a Caveat, a grant without notioe to 
the Caveator ie bad and ie liable to be eet aeide. Of. Trimleiton v. Trimleston, 3 
Hagg. 943. Vide the Oaloutta Rules 26. 26 ; Bombay Rnlee, 694-96 : Madras Rules 
474-76, 477 and 479 ; vide also Ohotalal v. Bai Kabulai, 92 Born.. 261. 

286. [Pro. 8. 73 ; Suo. 8. 263A & D. D. A., 8. 7] A District 

Distriot Delegate when Delegate shall not grant probate or letters of 
not to grant probate or administration in any case in which there is 
administration. contention as to the grant, or in which it other* 

wise appears to him that probate or letters of administration ought 
not to be granted in his Court. 

Explanation : — “Contention” means the appearance of any one 
in person, or by hie reoognized agent, or by a pleader duly appointed 
to act on his behalf, to oppose the proceeding. 

Power of Dlettlet Delegate A District Detegito shell not nebs a grant 
(1) In oontentione oases, and (S) in oases which are not fit to be dealt with by 
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bJm, wd* tec. 887. infra . Ct Ml Pemeshri v. IWaA Bam, 188 1,0. 696 (Lal>«). 
Oompara h|s power with that of the Dietriot Registrar under see. 48 Of the Bngjieh 
Prebate Act, 1867. II the proceeding becomes contentions by reason of some 
objection, the District Delegate oannot deal with the mutter any more, and if does 
that will be without Jurisdiction, Bam Kishore v. Nand Kumar, A*I.R, 1984 Ondh, 
442-161 1.O. 848. 


0 on ten lions Proceedings Vide notes at pp, 617, 687, ante Appearance to 
oppose mfvkes the proceeding eonfcentious. For appearance by pleader or recognised 
agent, see 0. HI of the 0. P. Gode, 1008. Vide Phanindra v. Nagendra , 89 C.L.J* 
669: A JtH. 1926 Oal. 76 "Gon tension" as ussd In this section doeft not empower 
the objector to oppose the proceeding on the ground that there Was no estate to be 
administered Debendra v. Surendra , 6 Pat. L.J. 107; (1920) Pat. 87 : 1 Pat, L T. 
19 : 64 1.0. 607. The contention referred to in the seotion meet be as to the grant . 
Therefore, the existence of oontest regarding the validity of the will in a regular 
suit before the ordinary Civil Court does not make the probate proceeding conten- 
tious Even it it does so, the District Judge who can deal with a contentious 
matter will not be deprived of his jurisdiction to adjudicate upon tbe genuineness 
of the will or to grant a probate, Mt. Pemeskri v. Tilak Bam , A IR. 1982 Lab. 
48-133 1.0. 896. supra. 


^ower to transmit 
•tatoment to District 
Judge iu doubtful cases 
where no contention. 


287 . [Pro. S. 74 ; Sno. S. 268B & 1). D. A., S. 7] In every 
oase in which there is no contention, but it appears 
to the District Delegate doubtful whether tbe 
probate or letters of administration should or 
should not be grauted, or wheu any question arises 
iu relation to the grant, or application for tbe grant, of any piobate 
or letters of administration, the District Delegate may, if he thinks 
proper, transmit <i statement of the matter in question to the 
District Judge, who may direct the District Delegate to proceed in 
the matter of the application, according to such iustiuctions as to 
the Judge may seem necessary, or may forbid any fuitber proceed- 
ing by the District Delegate in relation to the matter of such 
aplioation, leaving tbe party applying for tbe grant in question to 
make application to the Judge. 


Of. The District Registrar's power under seo 60 of English Probate Aot, 1667. 


288 . [Pro. S. 76 ; Sue. S. 2630 & D. D. A., 8. 7] In every 

Procedure where there OB80 in which there is contention, or the District 
i. oontention or Diatriot Delegate is of opinion that tbe probate or letters 
«Koia7minT.^ of administration should be refused in bis Court, 
tion should be refeed the petition, with any document which may have 
inhisOourt. been gj e ^ therewith, shall be returned to tbe 
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parson by whom the application was made, in order that the same 
may be presented to the District Judge, unless the District Delegate 
thinks it necessary, for the purposes of juetioe, to impound the same, 
which he is hereby authorised to do ; and, in that case, the same 
shall be sent by him to the District Judge. 

Retnrn of application by District Delegate : — If a Dlstrlot Delegate wbo 
oan deal with only a non-contentions matter (sco. 372) thinks that It la not proper 
for him to make a grant in the ease, be shonld retnrn the papers to the petitioner 
lor presentation to tbs Dlstrlot Judge unless it ie neoessary to impound the docu- 
ments, in which ease he shall himself forward the papers to the Dlstrlot Judge. 
This will be the procedure also when a rerooation applieatlon is Sled In respect of 
the grant made by the District Delegate, see Kailash Chandra v. Nanda Kumar, 48 
O.W.N. 761- A. I. R. 1944 Cal. 886. eited under seo 279, ante. Of. Narendra Nath v, 
Fakirmani, A I.B. 1962 Cal. 20. The District Judge will have power to assign a 
contentious matter to a subordinate Judge inyested with power by High Court 
Notification ; aee A. I.B. 1962 Cal. 20, supra. 

289. [Pro. 8. 76 ; Sue. 8. 264 & D. D. A., 8s. 8, 9] When it 
appears to the District Judge or District Delegate 
nndar seal of°Oo«t*. 0 b * probate of a will should be granted, be shall 
grant the same under the seal of his Court in the 
form set forth in Schedule VI. 

Grant of Probata : — When tbo District Judge or tbo Dlstrlot Delegate finds t 
upon proof, that a probate should be granted, he shall (note the imperative 
ohar&eter of the provision) grant the same under the seal of the Oonrt and in 
the form eet forth in Sohedule VI. Vide Eara Coomar v, Doorgcmoni, 21 Cal., 
196 ; Nagendra v. Sarat , 61 1.0. 386 (Cal.) ; Indar Narain v. Onkar Lal t 141 PL.B, 
1911 : 220 P. B. 1912 : 998 P.W.R. 1911 : 10 1.0- 180. The form of probate 
prescribed by Boh. VI does not admit of the incorporation of private terms like the 
division of the estate of the teatator and the putting of eaeh party into separata 
poeaeseion of it, Bishunath Bat v. Sarju Bat, 1981 A L J. 886~ A. I.B. 1981 All. 
746 -188 I.O. 408. Grant should not be refused on the ground that the will ie 
inefficaoioua, vide at p 420, ante. Legal incapacity is the only ground on which 
Probata may be refused, Prannath r jadunath, 20 All., 189, Of. Balv Uisra v. 
Umsr Per shad t 110 P.W,B. 1918 : 46 1.0.974, Grant should not be refused on a 
ground which has not been reoognised by law aa a ground of refusal. Therefore, 
ao executor should not be refused probate simply for the reason that he 
disputed the genuineness of the will on s previous ooession, because there la 
no provision in the statute warranting such a ground of refusal. Sailabata 
Dm v. Baidyawth Bakshit , 82 O.W.N, 729 - A, I.B. 1928 Cal. 680-110 1. 0, 
642. 
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Under thle eeotion probate It granted of tbe will Reel! (note tbe worde 
“probate of a will”) and not of any tranalatlon annexed to tbe petition of probate 
(ae contemplated in aeo. 977, ante) ; in tbe abeenee of an agreed tranalatlon. tbe 
Oonrt ie alwaya bonnd to look into tbe original will, Puma Chandra Dutt v. 
SvAhangsu S. Ohose, I L.B.C1940) 1 Oal. 1 -49 0 W.N. 694-A.I.H. 1946 Cal. 66- * 
394 I.O, 999— referring to Manners v Manners. [1928] 1 Cb. 290 ; Eellard v. 
Ballard, [1880] 80 Ob D. 890,0 A. 

Pom of Probata • — Vide Sohedule VI. Tt ebonld be notloed that the form 
doee not act forth the time aDd place of the teatator's death, thongh eeotion 261 
oontamplatee rectification of partioniare regarding an oh time and plaoe. Tbe form 
oontaina the word "Oredite’’ whiob mesne traneaetione that give rlee to or 
terminate in debts. 

Bffeet of Grant:— It eetabliabee oonolnelvely tbe Legal oharaoter of the 
grantee, and ie oonolueive evidenoe of the validity of tbe will and Ita eieontion ee 
alao the testamentary capacity of tbe teetator, Satyacharan Das v Erishikesh Karat, 
68 OWN 816-A.l.R. 1959 Cal. 796. 

Date of Grant:— Tbe date of grant of probate la tbe day on wbloh tbe order 
of grant ia parsed and not any subsequent date on whioh tbe order direetiog leone 
of grant ie made, Bari Bam r. Bam Singh, 27 O.W.N, 286 : A.I.B. 1928 Cal., 444 : 
76 I O 918. Therefore, it ia with reference to that date that tbe queatlon of 
renunciation of exeoutorehip ie to be oontidered, Ibid. 

Probata Duty 1 — An order for grant cannot be made until tbe petitioner baa 
filed in Court a vaination of hla property in the form preeoribed in Bob. Ill of the 
Oonrt Feee Act, [vide Appendix B) and baa paid the fee mentioned In Article 11 of 
Boh. I of that Aot [Khubchand v. Matil Bai, 80 8 L.R. 201“ A. I. R. 1996 Bind. 160“ 
166 I.O. 202]. We might base reprodnoed Artiole 11 here, but ae complication 
haa been Introduced by the varione Provincial amendroente (of 1992) of the Court 
Feea Aot, it ie not poeaible to do eo. For payment of feea under article 11, eee Ee 
Bvshton 8 Cal.. 786 ; Be Abdool Aziz. 23 Oal , 877 ; Saldanha v. Secretary of State, 
94 Mad.. 241 : Be Bam Chandra. 24 Oal., 667. "Value of the property" order that 
Artiole meana the net and not the groee value, Be Quininborough, 20 O.W N. 691 : 
22 O.L.J. 160 (dieaenting from Collector of Maldah v Nirod Kamini. 17 O.W.N. 21 ) ; 
Be Harriett Feviot. 18 0.LJ.808; 18 O.W N 121; Be Mrs. Meik, 40 All, 279: 
Be Chin Taing. 7 Bur. L.T. 976 ; 94 1.0. 828. Tbe fee la not neoeeaarlly payable at 
the time of application, Be Aradhoney Dasi, 6 0 W ». ooliv ; but eee Ee Umda Bibt, 
96 Oal., 407 : For the purpoaea of duty only the propertiee in Brltieh India to be 
oonatdarad, Be Abraham, 21 Bom.. 189 ; Be Sasson, 21 Bom.. 678. Of. Commissioner 
v. Salting, (1907) A O. 449 ; Be Ewing. 6 P.D. 28. Read alao tbe notaa nnfier tbe 
heading. "Probate Duty" at p. 628, ante. 
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Exemption of Savings Bank Deposit Boo seas, 4 and 8# Savings Bank Apt, 
(V of 1878) as amended by Aet XVI of 1938 ; also at pp 888-89, ante. 

Chapter IIIA of Coart Fees Act:— This Chapter of the Court Fee* Act 
comprising the sections 19 A to 19E has made certain Important provisions for 
payment of duty on probates eto and granting reliefs in oases of excess payments 
or allowing some exemptions, and making rules for notification to Revenue 
authorities and for penalties eto. wbiob please see. 

Trust property : —See seo, 19D of the Court feesAot; also Collector v. Sav 
Chand, 27 Bom , 140 ; Collector v. Chunilal , 29 Bom., 161 ; Kashinath v* Oourabai , 
89 Bom,, 246. 

Mitaksh&ra family property See Be Dasu Manarala, 88 Mad., 89. The 
essential features of euob property are (1) unity of ownership of the joint property, 
and (2) unity of juristic existence in dealing with third partis. The family ie 
a sort of corporation having a continued existence. I(b continuation might ohange 
by birth, adoption, marriage or death hut as regards strangers it is deemed to he a 
single individual, a separate legal entity. While this is so, bb regards outsiders, 
as between the coparceners there is complete community of ownership and unity 
of possession. No individual member of the family, while It remains undivided 
can predicate of the joint and undivided property that he has a oertain definite 
share ; hie interest in the ooparoenary lapses on his death to the coparcenary and 
passes by survivorship to the other coparceners. There being no question of 
snooession in relation to his interest, there arises no question of any devise or 
any grant under this Act in relation to the same. This ie the general rule. But 
the position ie different where a property is purchased with the joint family funds 
in the name of the karta or any other member of the family in bis individual name, 
so that while the legal estate vests in him, the benefioial interest is in the family. 
On the death of such person no ohange takes plaoe so far as the benefioial Interest 
is concerned. The legal estate, however, dees not pass by survivorship to the 
other ooparoeners and is subjeofc to the provisions as regards grant of letters of 
administration to the surviving ooparoeners as bis "heirs’' to the legal estate, 
Sri Bam v. Collector of Lahore, I L.R.(1942) Lah. 717-44 P.L.B. 880 "A. I. B. 1942 
Lah. 178-202 1.0. 114 (FB.). 

Annuity Court-fee is to be paid on the market value of the annuity and not 
on ten times the amount of a yearly payment, Be Bam Chunder, 1 Boro., 118. Be 
Bmhton . 3 Cal., 736. 

Property subject to power of appointment gee Be Lahhmi Bar ay an, 86 
Mad., 615 ; Commissioner v. Stephen, (1904) A.O. 140 ; Be George, 6 B L.B. 138 ; B$ 
Vulia Oram, 12 B.l B. App. 21 ; 21 W.R. 246. 
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19®. [Pro. S. 77 ; Suo. S. (256) When it appears to the 
Gnat oi letten of Distriot Judge Or District Delegate that letters of 
Betoioiitration to b« administration to the estate of a person deceased, 
aiiier ee»i of Court. with or without a copy of the will annexed, should 
be granted, he shall grant the same under the sea) of his Court m 
the form set forth in Schedule VII. 

N B — Vide the notes tinder eeo 889, supra, wbloti mutatis mutandis epply to 
totters of administration, Letters can be granted only in absence of Probata, Bam 
Singh v. Murtibai , A I.B. 1923 Nag. 41 : 68 I 0 940. A grant does not subsist if 
It has bsso set aside by tbs Higb Court on appeal, Btrendra Bath v. Shibaratn , 
A I.B. 1962 Cal. 478. 


Colonial Probate Act Under the Colonial Probate Aet (66 and 66 Vie. 6), 
which applies to the Colonies of tbe British Empire (excluding India), the practice 
is not to annex tbs will to the letters but to send an exemplification <p. 486, ante), 
Tbe rule of this section should be compared with tbe provisions of that Act though 
that is not applicable hers Vide Re William Rennie , 40 Cal., 74 : 18 1.0. 907. 


Letters of Administration in relation to Mitskshara family property Re ad 
tbe notes under the heading, "Mitskshara family property*' aft p. 666, ante. 


Administration Bond. 


291. [Pro. S. 78 ; Sue. S. 256] (1) Every person to whom any 
grant of letters of administration, other than a 
grant under section 241, is committed, shall give 
a bond to the Distriot Judge with one or more surety or sureties, 
engaging for the due collection, getting in, and administering the 
estate of the deoeased, which bond shall be in suoh form as tbe 
Judge may, by geueral or special order, direot. 


(2) When the deceased was a Hindu, Muhammadan , Buddhist, 
Sikh or Jaina or an exempted person — 

(a) the exception made by sub-section (1) in respect of a 
grant under section 241 shall not operate : 

(b) the District Judge may demand a like bond from any 
person to whom probate is granted. 

"In tbs esse of probate a bond oan only be demanded from the epeoiai olaeeea 
to whom lot V of 1881, applte."— Joint Committee Report. 

N. B.— This eeetion ehonld be read along with tbs notes under sees. 258 
and 241. 
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Rigidity of the Rule. 


Form of Bend. 


8ub-**Ml): Administration Bond Such bond must be demanded, {notice 
the word shall) subject to tht provlelone of eub*eee< (2), from the grente* of latter* 
of administration, it ha ia not the attorney of an absent executor (aaa aao. 343. ante),, 
The object of making an exception in favour of the exeoutor'e attorney i* to reserve 
for him the same benefit which ha* been intended for the executor himself. Under 
aub-aeo. 2(a), wbloh applies to the Hindus and the exempted olaasea, the executor's 
attorney does not enjoy the exemption reserved (or him under sub-eeo. (l), to in 
the oases of these speoial sects, the exeontor'a attorney is bound to furnish security 
for the letters of administration granted to him under sec. 241. Consult A.I.B* 
1856 Trav -Go. 102. oited at p. 466. The rule enaoted In this 
section is rather rigid and should not be departed from, 
Be Powis , 84 LJ. P. & M. 65 ; Aoron Shalome , 26 Cal.. 408 : 8 C.W.N. 867. Tbs 
bond shall be in such form as the Judge, by general or 
special order, direots, Ibid. It may be in the Boglielrforin, 
and provide for submission of inventory and accounts. Ibid. The seotion is not 
limited in its operation to the time when the grant is first made, but extends to 
tb# oasc when the bond becomes inoperative by the surety’s death or from some 
other cause, Bajnarain v. Fulkumari . 29 Cal,, 68 ; 6 C.W.N. 7 ; the Court after 
once having taken a bond can call for a seoond bond with fresh seouritits, if 
turn* ary, Ibid . 8uob necessity may arise from suoh new situation ae the break* 
down or unexpected death of the surety or from rise in the value of the estate or 
unforeseen increase of assets ; and then, it will be competent for the Court to 
demand a new bond or additional seourity, Surendra v. Amritalal, 47 Cal, 116 ; 
29 0 L.J. 496 : 23 C.W.N. 768 : 61 I.O. 986 ; BJiagwan Devi v. Banka Mai. 66 I.O. 
367 : 2 P.W.R, 1922. Bnt see Subraya Chdty v. Bajammal , 28 Mad. 161, followed 
in Kanhyalal v. Manki, 81 All., 56. Vide notes and cases under the heading. 
“Liability of Bureties." infra ; also Be Fozard. 2 Bw, & Tr. 173 : Re Stacpoole , 2 Sw, 
& Tr. 316. A surety to an administration bond cannot discharge himself without 
an order of Court, Nanilal Das, In re. I.L R. (1939) 2 Cal. l^AJ.B. 1989 Cal. 787. 


Object of the Bond The security is required to guard against mal- practices, 
and it will be enough if it affords a reasonable protection against them or 
provides a safeguard against serious or continuous mismanagement, Ameer Chand v, 
Mohanund Bibi, 6 O.L.J. 468 (460)# following 1 O.L.3. 180 (oited infra)* Of. 
Debendra v. Administrator -General, oited bslow. 


Consequence of not furnishing the required security:*-]! the order of the 
Oourt demanding seourity is not complied with, that will be a ground tor revoking 
the grant, Surendra v. Amritalal , supra . But see Parbati y. Prem $ukh, 7 Lab. L.J. 
89 ; 26 Pnuj. L.B 669 : A.I.R. 1926 Lafa 854 ; 86 I.O. 668 : where it has been held 
that the order demanding security is independent of the order of grant, therefore, a 
grant should not be revoked because of failure to give security, specially When no 
time ia fixed for the purpose. 
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be executed hi favour of the District Judgaer hi* successor in ofliw, 
the undertaking or engagement must be with him. Oft S3 Gel. Wfl (cited' beldw). 

If action is necessary ati the bond, the Judge Should 
assign it to the party about to take suoh action, AJnainnih 
v, Thakurdas, 5 All. 248 ; also vide seo 292, post. Whiie one such assignment !■ 
still in foree, the Judge cannot assign it a second time, Kahwuddin v. Mahumi, 89 
Gal. m ; 16 C.W.Nl. 662 : 15 0»L*J. <832 : 18 I.O. 690. 


Assignment. 


High Court Practice r-^In the High Court, the bond la given In the name of 
the Chief Justice, and the assignment is made by tbs Registrar of tbs Original Bile, 
see Debendra v Adminisirator^General, 88 Cal. 718 (cited below). Tide High Court 
Rules* 15 to 18, Ch. xxxv ; Bombay Rules, 676*78 ; Madras Rules, 464, 465, 470. 
Bead also A I,K. 1958 Cal. 206, The High Court to which a guarantee is givsn by 
a surety has power to exonerate the surety from all future transactions. When ths 
High Court proposes to grant release to the surety, it must le satlsfidd that 
there are grounds for doing so and triust provide for safeguards f6r the helie of 
the deceased, Avinmh Ch. Banerjee In re, 64 All. 293-1932 A.LJ. lAO^A.LR. 
1982 All. 262-140 I C. 127. 


Sub-sec. (2) : Security from Executor An exeontor Is tbs testator's choice , 
and, therefore, security should not be demanded from him except optionally in the 
cases contemplated by sub-sec. (2). Under that sub-sec. the Court has a dismtion 
to demand an administration-bond from the executor ; | notice the word may* in 
eub-ol. (b) of sub-sec. (2)j, Surendra y. Amiritalal, 47 Cal. 116 **29 OLJ. 496 *• 
28 O.W.N. 768 — 61 I.C. 986. sujyra ; Mohamayae case, infra ; Zulmda Khatoon v. 
Muhammad Z alcana , AXR. 1988 Rang. 67-174 I.O. 421. Where the testator bss 
mentioned in the will that the executor would obtain probate without security, it 
is not the function of the Court to distiust the exeoutor and ask for security from 
him quite contrary to the testator’s wishes, Monmchmi Daetv. Taramoni. A.I.R. 
1929 CU1, 788. Where the exsoutor is the sole legatee, if the Court thinks it 
necessary to take any bond from him, the amount of security should be a nominal 
sum. Ibid . If the bond is demanded from him at all, it should be demanded at the 
time of the grant of probate and not at any time thereafter, Ginhala v. Bijoy 
Krishna, 81 Oal., 688 : 8 C.YV.N. 668. A bond should be taken from ths exeoutor if 
he is of immature age or seem to have other short comings, Mahamoya v. Oatifla* 
moyi, 1 C.L J, 180 ; Of. Grishby v. Cocke . 86 Ky. 814 : Btrd v. Wiggins, 86 N.JJ^q. 
U ; also. Bun Bahadur v, Bajrup Ko*r . 4 O.L.R. 498 ; He Jarfadithmn, 7 Cal., 84. 
Remember here that the exeoutor gets the probate and the other persons only the 
lettsrs of administration. 

PAsltiaa in th# case of Christian testators Subjection (2) is limited in He 
operation to the particular classes enumerated therein. A Christian is not within 
71 
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any of the categorise 10 speoid ; therefore, When tetters ore granted in respect of 
the will of a deceased Christian lo bis executor's attorney oodar tee. 341 of the 
Aot. no bond will bo necessary. Similarly, no bond will bo demandahle from bio 
executor at the lima of the grant of a probata to him beoauss of tbo District Judge's 
discretion so under sub- sec, (3) (b), L T. Dineen v. Emperor t 40 P L,B. 22- A.I.B. 
1988 Lab* 161-177 1,0. 891. 

Amount of Security :~~Tbe seourity is to bo taken only for such an amount aa 
will just ensure tbo safety of tbe estate and no mors, Ameer Chard i Mohannnd 
Bibi* 6 O.L.J. 418 ; Mohamayya v. Oangamoyi, 1 0 L J. 180; tbo judge bat always 
a discretion in tbe matter of fixing tbe amount, Be Juggodishri* 7 Cal., 84. An 
extravagantly high figure should not be fixed as that wiil put an obstaolc in tbe way 
Of tbe applicant, Of. 6 G.L J. 468, supra . Therefore, ordinarily . where security 
is demanded from tbe executor, only a nominal sum should be asked from him, 
Monmohini Dasi v. Taramom, A.I.B. 1929 Cal, 788. 

liability on breach of Bond: — If there is a breach of thtfbond, the whole 
amount of it is not recoverable, but only reasonable compensation for tbe breach, 
Chandra Mohan v. Rohini Dasi , 61 1. 0. 966 (Gal.) ; Cursetji v. Dadalhai t 19 Mad. 
426. Buob a case does not fall within tbe meaning of tbe exception to aeotion 74 of 
tbe Contract Act. Tberefore, tbe assignee of the bond is entitled only to tbe amount 
of actual damage resulting from the breach, Lachmandas v. Chater. 10 All., 29. 
The plaintiff in an notion upon the assigned bond oannot sue to recover merely 
his share of the actual lots, but he must sue iu a representative capacity as trustee 
of all persons, interested in the estate, to reoover tbs full amount of tbe actual 
damage, Mi Saw v. Naga Nian , (1918) 1 U.B.B. 274 : 31 1.0. 297. Of. Cope v. 
Burnett* (1911) 2 Oh. 488. For administration bonds, and sureties' liabilities, read 
generally (1964) 3 All. BB* 786. 

Liability latte during administration and not thereafter The liability lasts 
only during the oourse of administration and not after the estate is fully admi- 
nistered, even if thereafter tbe administrator be in possession of the property as an 
heir, Ramanathan v Bagammal. 17 M L.T. 61 : 27 I.C. 849. Bee. however, Nani • 
Lai Das, In re. I.L H. (1939) 3 Oal 1-A.I.B. 1989 Cal. 787 which has bald 
that tha Court oannot order the discharge of tbe surety on the ground of completion 
of tbe administration. In tbe English oase of Harrell v Fester , (1964) 1 All* K.B. 
86, the Court held that whan the administrator has mads all necessary payment 
and wound up the estate, the liability of the surety comes to an end (Per Lota 
Goddard. 0.U 


L ability of Sureties The invalidity of tbe grant does not render the surety 
bond void and inoperative. The liability of the surety will be determined by the 
terms of the bond, end it eannot be avoided by the plea that the grant is invalid. 
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Dtbmdra V; Adminiitrator-Qmral, 83 0*1., 713 : 10G.W.N 678 : 8 O.L.J. 489 (V<BJi 
affirmed an »ppe*l, 86 Osl„ 966 : 1JO.W.H.809: 6 OLJ. 94 (PC.). Though tb« 
grant was obtained by fraud and the nineties were induced by misrepresentation to 
execute the bond, Btill their liability wilt continue, Ilid , If the law were other** 
wile, the eery object of the bond would be fruitrated, Ibid, The facte that the 
sureties themselves were no parties to the fraud, and that they were not cognisant 
of it make no difference, Ibid, Likewise, it is said that a bond is not invalidated 
by reason of a mutual mistake on the part of the Court and the surety or mil* 
representation by the Court, Sarat Chandra v , Rajani, 12 O.W.N. 481 (480). The 
Court will not discharge the original sureties and substitute other auretiei in tbeir 
place, Be Stark , L.R. 1 P. & D. 76 The Oaloutta High Court has held that where 
the administrator is not administering the estate, and the surety ia powerless to 
etop it, the latter is entitled to withdraw by instituting administration proceed* 
Ings, Raj Narain v. Phul Kumari, 29 Cal , 68 ; 6 O.W N. 7. Similarly, It ia 
m&iutamed in the Punjab that where the executor is wasting the estate, the surety 
is entitled to be discharged, Shahahtdd n v FazalDin, 62 P.B. 3902 : 89 P. L.R. 
1902. But this view has not been accepted by the Madras and Bombay High 
Courts. According to them the surety is not entitled to be released from bit 
liability (whether past or future) on the ground that the administrator is mil- 
managing or wasting the estate, either by way of application in the Prohete Court 
or hy a separate suit, Sub'aya v Rajammal 28 Mad., 161, (following Bai Semi v. 
Manguldas, 19 Bom., 246). It is not mal-administration but only fulfilment Of 
obligation by the administrator that can justify discharge of the surety. Mal- 
administration may at best be a ground for revoking the grant or taking appropriate 
steps to control the administration. Nani Lai Das In re, I.L.R, (1939) 2 Cal. 1"” 
A.I.K. 1939 Cal. 797. The Allahabad High Court holdi that there ia no ' oontinuii g 
guarantee" by a surety within the meaning of aeotion 129 of the Contract Act, 
and, therefore, such a surety cannot of his own free will withdraw under sec. ISO 
thereof, Kanhya Lai v Manki , 31 All., 6G : 6 A.L J. 19 : 1 I.C. 148 ; see Stilruya v. 
Bajammal. 28 Mad. 161 ; Raj Narain v. Fulkumari , 29 Cal, 68* Although seoi. 129 
and 130 of the Contract Act. preelude the 8urety from putting in end to the 
guarantee at his sweet will or from claiming as of right to be relieved of bis liability 
by merely expressing his intention te do so (either by notics or by an application 
to the Court), still the Court has power, on good cause shown, to eanoel (be 
undertaking. Such release will, however, bs operative only after the date of the 
release and in respect of the future transactions but not in respeot of past mal* 
administration, Abinas Chandra In re, 64 All. 293 -1982 A.LJ. 140- A. lit 1982 
All. 262-140 l.C. 127. The Lahore Court has held that a surety for the due sd- 
ministration by an executor ia entitled to he discharged from bis liabitity as regaids 
the future transactions of the exeoutor on showing good cause, ai for example, 
when tbs exeoutor is adjudged an insolvent , Sri Bam v. Emperor, I L B. (1989) Lab. 
434*41 P.L.B. 768- Al.B. 1940 Lab. 38-187 I.C. 98. The High Court posaessea 
spsolal powers in the matter of releasing tbs surety from his future liabilities. 
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r«ft4 th# notes under the beading, "IJigh Gourt Practice’* at p. £81* MU» and see 
Amtmh<Qhandm Bamtji, tn re, 64 AJ1, 298^1989 A.L.J. 14Q« A.L& 19MA1L 
26*2 140 1 0, 197* Wbeu a surety i® released from hie liability by an order of the 
Court, hie liability ceases from the date of the order with respect to all, future 
transactions; but his liability for rpal-adminietration remains with respect to all 
transactions prior to his release, via* Ibul. In proceedings against sn adminis- 
trator (for mal-administration), the surety is a rieosaasiy party, llamcuianes v. Met 
$kwe Gon x 4 Bang. 868 -A.I.R. 1927 .Bang. SB -93 1,0. 469. 

flub^sec. (?) ;— In the q#se of Hindus eto. (1) the exception m favour of the 
attorney of an absent* executor does not apply and (2) a bond may be demanded 
from the executor. 

Administrator. General ; — ]# exempted fiom giving a bond, see sec. 29 of 
his Act, III of 1913. V'idf also the notes at p. 628, suput 

Limitation According to some opinion a suit to enfoice a surety’s 
liability under an administration bond u governed by Art, (>8 of the Indian 
Limitation Act, (now see Art 30 of Act xxxvi of 1963), A mm Moohi v Fatima, 
8 Bur, L,T.<>9: 26 I CJ. 606, liamanaDiaa Ghrtty v. liajamwal, 17 M L T. 61*“ 
A. I.B. 1916 Mad, 1184 27 I,C 849; but there are cases wbuh have held 
that in such a case Art. 120 and not Article 68 is applicable, hanti ( handio 
v Ah Nabh 33 All, 414-8 A L J. 199 -9 1 0, 935 , ho L>u v Ma'Jhun, 12 Bur. 
L.T. 226-66 I, C. 968 ; Manuhhai ( huntlal v General AcuiUnt J\ ALA, Co/j/?*, 
60 Bom. 1027 •* 38 llom.LH 632*4 IK. 1986 Bom. 363-166 1,0 672 ; read 
author’s Limitation Act, p. 703 , nlKd* General Accidents Fire and L'lje Assurance 
Co . ▼ Jon Mahomed , 67 I. A, 416-I.L.R. (1941) Bom, 202-72 O.LJ. 497 — 
46 O.WN. 429-48 Bom, L.R. 346 -(1941) 1 M L J, 88-A.IR. 1941 P.O.6- 
198 1.0. 226 (P.C). 

Appeal No appeal Ires from an order aa to seourity on the ground of its 
insufficiency, Lucas v. Lucas 20 Cal , 245. An order granting probate on the 
condition of seourity being furnished, however, is appealable, Dtnten v En>$ercr t 
40 P.Lfl, 22 — A.I.R. 1988 Lab. 161-177 IO 891. Ihe question of demand 
of seourity being purely a discretionary matter with the Judge should not be 
lightly interfered with except in cases of gross misearriage of justies, Zubeida 
Khatoon v* Muhammad Zah&na, A.I.R. 1938 Bang 67 - 174 1*0. 421, 

292. [Pro. 6. 70 ; Sac. S. 257] The Court may, on appli- 
a a&igntncnt 0 i adrni- oafcion made by petition and on being satisfied 
watration-bond, that the engagement ol any each bond bas not 

been kept, and upon auob terms as to seourity, or providing that 
,tbe money reoeived be paid into Court, or otherwise, aa the Court 
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ttfty tMfti fit, ftttigh the same to sotxie perfon, hiitSfioutortS* 
wdriiiaistrfrtorB, who shall thereupon be entitled to $t*e on the t$id 
* in his or their own name or names ae if the B&une bad been 
originally given to him or them instead of to the Judge of the Court, 
and shall be entitled to rerover thereon, as tiustees for all peisons 
interested, the full amount recoverable in respect of any breach 
thereof. 

Analogous Law sec 83 of the English Probata Act. 1867 (20 ^ 21 
Via.O 77). 

Bagagemant not knot* — The following are instances el breaches of the 
engagement in the bond (a) failure to exhibit inventory, Liuhmando* v Chateu 
10 All . 29 , (h) omisaion to pay legacy ipspifce of sufficient assets in hand, Folh v. 
Ihcmtiuqm, 2 8tra 1187 ; (o) non-aubmission of true accounts, Aichi /*hctp v, 11 rflis, 
1 Balk, 172 (d) convoi sion of goods for the administrator'* own use, A/enluhrp v, 

Bohn tv n Prompt A M.O 90, N. B, Non payment of a particular debt is no such 
breaoh, Sum fry v. MicheU, 8 ft A 8* 4Qfi As to the extent of liability for snob 
breach, and the manner in which guch liability can he enforced, vide the notes at 
p fifil, ante. 

Assignment of Bond : — If the engagement of the bond iB not kept the Court 
will assign it to the party intending to take aotion on it, vide >cotes at p. 661. ante ; 
also lie Saunders, 6 fl.W.P. H.O.R. 62 ; such assignment is not eepfiqed to private 
individuals, and oan be in favour of the Administrator-General vide Debendra- 
mth s oase (83 Cal , 718), swpra The bond oan be asiigned torn creditor, Lvchmn * 
das v, Ckater , 10 AH , 29, supra ; Sundry v. Mtchell, supra ; but not to a creditor who 
oan otherwise reoover his debt, Be Saund-rs, supra. Re- assignment, while the first 
assignment is in foroe is not permissible, see Kalmtiddin's oase, cited at p. 561. 
The first assignment spends itself where the assignee fails to oowpJy with the 
conditions on whioh the assignment was made, and then re-assignment is possible. 
Ibid. It seems that assignment can be made upon terms, Ibtd, An application 
for assignment of bond ahould not be rejected without perusal of tbs bond or with- 
out proper consideration of the attendant circumstances, Swendta Nauiiu y. 
Hal Bahadur i A.I.R. 1986 All, 706 '•164 1,0. 816, As to successive applications 
for assignment, vub under the heading, "Procedure”, below. 

If the Bond can be vacated ; There is no provision in the Act to enable the 
Court to make ap order vacating the administration bond, Be Aithw Unkind, 7 
Mad , 160. 

On being satisfied Before making an assignment, the Court must be satisfied 
that the engagement has been broken* Be Ywny , L.B. 1 P. & D. 186 r 85 h.l 186. 
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Prima facie proof may induce tbe Court to MilgOj ,Et Sounder/, tupta J Archbishop 
v. Boberteon, supra \ the Court seems to hate a discretion io the matter and may 
refuee to assign, if the ground urged is frivolous and vexation*, Baker v. Brook** I 
8w. Si Tr. 32. 

Procedure : — Assignment should be made only on a petition by way of motion, 
see Mi Saw v. Nga Nyan, (1918) l U.BR. 174; 21 1 0.297. Dismissal of a 
previous application for assignment for default and without adjudication on the 
merits does not bar a subsequent application for the Bsme purpose ; suooessive 
applications regarding this matter onn be made exactly in tbe seme, way as 
successive applications can be made in execution proceedings. Ilaribuxv Sham • 
sundar , A.I.R. 1986 Lab. 146-161 1.0. 884. 

Notice Before assignment uotioe of the application should he given to the 
administrator and bis sureties, Marshvian v. Hughes, S Bw. & Tr 82 ; Baker v. 
Brooks, supra. 

Who can sue : — No one except the Judge or the person to whom the bond is 
assigned can sue, Amarnath v Thakurdas, 6 All , 248. Even a succeeding adminis* 
trator cannot sue the outgoing administrator or hia sureties without such 
assignment Ihd . 

Rights of the Assignee r—The assignee of tbe bond acquires by virtue of the 
assignment a fresh and independent cause of notion. The seotion confers substan* 
tive right* and dots not deal with a mere rule of procedure, Manubhai Chunxlai v. 
General Accident Fm and Life Assurance, 88 Bom. L.R. 682**A J.R 1986 Bom. 
863 -1 66 LO. 672. 

Nature of the Sait:— Vide notes under the heading, "Liability on breach 
of Bond," at p. 669, ante 

Amount that ean be recovered by the Assignee The assignee will be 
entitled to recover "the full amount recoverable in leaped of any breach of tbe 
bond" whioh means the full amount of tbe losa for which the obligors under the 
bond are liable and does not mean the amount recoverable in law at tbe date of tbe 
assignment. Manubhai CJiunilal v General Accident FtrS and Life Assurance Corpn* 
Ltd. t 88 Bom. LR. 682 -A.I.R 1986 Bom. 368 -166 I 0. 672. 

Limitation A suit by an assignee of an administration bond under this 
seotion, for its enforcement is a suit upon a bond subject to a condition to 
whioh Art. 68 of the Limitation Act, (now A/t. SO of Act xxxvi of 1968) 
applies. Where the administrator, dies, tbe condition must be deemed to 
have been broken at the latest on that date and limitation would begin to tun 
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♦rttm that date, This section has net the effect of conferring a new' eabsft oi 
Mtion on the assignee or of providing a new eterting point, General Accident 
Fire and Lift Assurance Corpn. v. J armahomtd Abdul Bahm, 67 I. A. 418— 
I.L.B. (1941) Bom. 302-72 O.L.3. 497-48 Bom. L.B. 846-46 O.W.N. 490— (1941) 
lJIfL.J. 68— A.I.B. 1941 P. 0. 6-198 1.0. 226 (P.O.)— on appeal from Manvbhai 
Ohunilal v. G.A F. d Lift Assurance Oor pn. Ltd, 88 Bom. L.B. 682 -A.I.B. 1986 
Bom. 863— 165 1.O. 672. Oonealt alto the octet oited under the beading, "Limita- 
tion”, at p. 664, ante. 

Appeal : — No appeal liet from the order of ateignment under thie aeotion, 
Kalimudiin v. Mahvrni. 89 Oal.. 563 : 16 O.W.N. 662 : 16 O.L.J. 882 : 18 TO. 690. 
Cf. Brojonath v Dasmoni 2 O.L.J. 689; Abhiram v. Gcpal, 17 Cai., 48. Contra, 
Unichum v. Muktakethi, 26 Oal., 149 ; tJ. po. Enit v. Maun] Qyi, A.I.B. 1929 Bang. 
109-118 1 0.401. 


Bevition : — Vide Ralimuddin's oaee, supra. 


293. [Pro. S. 80 ; Sac. S. 258] No probate of a will shall bu 
granted until after the expiration of seven clear 
bate and administration, da J B * an d no letters of administration shall be 
granted until after the expiration of fourteen 
clear days from tbe day of the testator or intestate’s death. 

Time tor grant of probate and adminlatratlon : — Probate oannot be granted 
until after the expiration of 7 char daya, and lettera of administration until 
after 14 clear daye. from the date of the tettator’a or Inteatate’e death. The woid 
' dear” thowt that a part of a day oannot he oontidered. The aeotion oontem- 
piatea only adminlatratlon without the will annexed, and not ctrm tistamento 
annexo, Therefore letters of administration with the will anneted ean be 
granted after the eipirauon of seven olaar daya from the teatator’a death, Be 
Wilton, 1 Oal., 140, The aeotion prohlbite the grant and not tbe making of an 
application for the purpose within the time limited hereby, Ibid, 

Limitation for application for Probate : — Vide tbe notes at pp. 609*8, anfr. 
Vide under the next heading, alto 62 O.W.N. 790. 

Delay; — For tbe effect of delay in applying for probate, vide notes at pp. 494 
and 689, ante and read Btnodini v. Hridoynath, 29 O.W.N 424 - 46 1.0. 187, eited at 
p. 689, under the heading, "Belated appearanoe of will.” Bead alao Kalinath 
Ohatterjee v. Nagendranath, 69 O.W.N. 790 ; Manindra Chandra v. Mahalvxmi Bank, 
49 O.W.N. 481 -A.I.B. 1946 P.O. 106. Alao Coote'a 16th Bd.p. 74. Delay 
almply serves to throw a doubt on the genuineness' of tbe will, but where that 
doubt Is repelled, ante delay per <e will be no ground tor refuting a grant, inaa< 
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mMh asehel m of Hesitation baa not nieeb tado with the probate ptweeedfafp, 
Durm’ada Bern v. Atul Chandra. 41 O.W N. 1204- A.I B. 1087 0*1. 694 White, 
wbore delay is explained away by inability to raise the bug* probate duty, it 
would not matter much, Qayeshvm Prasad w. Bkagwati Euer. A.I.B. 19M Put. 
612-148 1 0. 6. 

2M. [Pro. S. 81 & Suo. < B. 259] (1) Every District Judge, 
s-iiingot original wills or . District Delegate, shall file and preserve all 
ot which probate or ad- original wills, of whioh probate or letters of 

annexod'gfMited!* 1 wU1 hdroiais 4 ration with the will annexed may be 

grafted by him, among the records of his Court, 
until Borne publio registry for wills is established. 

(2) The State Government shall make regulations for the 
preservation and inspection of the wills so filed. 

N B . — See seos 42 and 66 of the English Probate Act, 1P67. 

Preservation of probated wills: — The section directs tbe Judge or Delegate 
to preserve the original wills Sled and proved before him among the records of 
his Court, until some public Registry for will is established : No epeoial publio 
registry has been established ss yet ; but there are provision* in the Registration 
Aot (xvi of 1908) for ths deposit of wills, vide seo. 27 ; also seos 42 to 46, 

8hall fils If a will ia not filed aa required hereby, the grant will b* 

defective and liable to be revolted, lie Grant, 1 P B. 19Q8. 

Sub.sso. (2):— A rnle making power 1* hereby oonferred on tho Local 
Government for making regulations for the preservation and inspeotjon of wills 
filed in oonformity with this section. 

295 [Pro. S. 83 & Suo. B. 261] In any case before the 
Procedure in oonten- District Judge in whicli there is contention, the 
tious oases. prpoeedings shall as nearly as may be, the 

form of a regular suit, according to the provisions of the Code of 
Civil Procedure, 1908, in which the petitioner for probate or letter 
of administration, as the case may be shall be the plaintiff, and 
the person who lm appeared ,to oppose tbe grant shall be the 
defendant. 

Procedure la cpntentlons easel : — The section lays down that In contentions 
oases before tbe district Judge, the proceedings shall take, as nearly as may be. 
the form of a regular enlt uader ths O.P. Cede, 1800, In tgkiftb the epplieenffor 
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grftflt i« r«g»rd«d m the pUinllff end the objeotor u the defendent. Kalya* Cba/nA 
*J:Sitabai t 88 Bom * 809 : 16 Bom* L B. 6 : 98 1,0. 896 : Noor Mohammad r* 
Mohamad Kamm, (1988) 1 M.LJ. 448-47 L.W. 486-1988 M.W.N. 1139-AX8* 
1988 Mod, 609-176 LO. 896; Oangabai v Jaihishin Das , A IB. 1988 Bind. 88- 
178 1.0. 284 (F.B.). The proceeding partaking of the nature of a euit, it is not open 
to the Probate Court to hear it in a summary fashion, Noor Mohammad v. Mohamad 
Kareem, supra. The proceeding being a suit, the effect is that when an appeal la 
preferred from the decree made in it, a oopy of the deoree will have to be filed 
along with the memorandum of appeal under 0. XLI,r. 1, G.P. Code. Qa?igabai v. 
Jaihishin Dos, supra ; see also Emchandra v- Jadab, 16 O.L.J. 116-17 1C. 99. 
Bead, however. Bohra Kanhaiya Lai v. Gendo % 60 All. 288- A. I.B. 1928 All. 61 — 
107 1.0. 84, No mention is herein made of the Dietriot Delegate, ae he oannot 
hear a contentious matter, see seos, 266 and 268, ante . For distinotion between 
common form grants and solemn form grants, vide at pp. 686-87, ante. Esc parte 
grants in the moffuail, strictly speaking, are something midway between tbeee two 
forms of grants, Durgabati v. Saurabini, 88 Cal , 1001, 

Seope of the Seotion The provisions of this section are limited to contentious 
proceedings only, Retells v. Retells , 2 O.W.N. 100- For applicability of the 
C.P. Code to all probate proceedings, oontentious and non-oontentious, vide 
eeo. 2C8, ante . 

Contentious proceedings Vide notes at pp 617,687,666 and read (1868) 89 
Cb. D 693 As to when the proceedings become contentious, vide 14 O.W.N. 924 
(cited at p 609, anfe). Mere oitation or entry of oaveat does not make the pro* 
oeeding contentious, Abhoya v. Saroja , 41 Cal., 819 : 24 I.G. 27 ; unless there ie en 
affidavit in support of it (p. 668) ; or there is an appearanoe to oppose the proceed* 
iog (sec. 286) ,* see. 18 Bom., 237 ; 22 Bom. 261 ; 1 O.L.J, 49n ; also Mohan v. Plaee , 
1896 P 214 ; Salter v Salter, 1896 P. 291 ; Violet Paterson v A, E Fcrbes. 36 Luck 
107 - 1939 OWN. 932 - 4. I.B. 1940 Oudh, 16-184 1.0. 636. Cf. 1961 8 O.J. 
413 -A.I B. 1961 8.0. 280. s.c .Nathuraniv Sm Lera, I960 M.P.LJ. (noftee) 201, 
Withdrawal of pleader after entering appearance for opposition does not make, nor 
triform the proceeding into, a non-oontentuus cue, lhar*indra v. Nagendra , 89 
C.L.J. 669 : A. LB. 1926 Cal., 76. The rule that the existence of contention debearB 
a Distriot Delegate from granting, probate or Letters of Administration does not 
apply to a Dietriot Judge ; therefore, the Distriot Judge can make a grant even 
where the validity of the will is being questioned in a Civil Court, Pewteshti v, 
Tifak Ram , 183 1 0. 896 (Lab). 

0. P. Code dee# net Apply in its entirety The provisions of the Civil Proce- 
dure Code apply only as nearly as may be aud not entirely . Of. Ramani v. Eumud * 
bandhu, 14 O.W.N, 924. Bo it has been held thet where the objector (caveator) refu* 
seg to answer a question, Oavi, r, 90 will not justify the Court to dispense with tbg 
72 
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proof of tbe exeoutioo and tract a probata, Bac# Banohoo Naik v. Fwknw, 9 Bom.# 
941. Lisewise, tha provision of O.xxiii, r. 1 waa held inapplicable when the with* 
drawai of the probata application waa bafore the proceeding became contentions, 
PaUatn v. Inmsi Fernand, 19 Mad., 468. As to what provisions of the Code 
have or have not been applied to probote proceedings, vide tha cases at p, 609, 
ante* As a proceeding does not become contentions and a suit before entry of 
caveat, it neoessarily follows that there can be no stay of proceeding nnder see, 
10 of the 0 P, Code or appointment of receiver nnder O.XL of tbe Ocde at the 
inetanee of a person who has cot filsd any objection or entered a caveat, in at 
mnen as all tha above proceedings are possible only in a suit, Violet Paterson v. 
Addatde Elisabeth Forbes , 16 Luck. 107-1989 OWN. 932-AIR 1940 Oudb, 
16-184 IO 686; but where the proceedings become contentions by entry of 
objections and oonverted Into suits, tbe question of tbe applicability of aee 10 of 
the O.P. Code may arise if rival proceedings ere taken in different Courts and 
then tbe question of date of Institution of the suit becomes pertinent and for 
that purpose the date of the proceeding beooming contentions is taken to relate 
back to the date when tbe proceeding was originally started Be I iclet Petencn , 
15 Luck 890-1940 OWN.l- A l.R. 1940 Oudh, 118-186 IO 877. 

Receiver : — Vt de note* under seo, 268 as also under the last heading. A 
person who has not entered a oaveat has no locus standi to appear and oppose an 
application for the appoinment of a receiver, Violet Paterson v Adelaide ElizaUth 
Foibes , supra . 

Arbitration See Ghellabat v. Nandubai, 91 Bom., 886 and tbe other easea 
at r* 609, ante, 

Form of a Suit:— -The contentions proceeding takes the form of a suit, 
Kalyanchand v Sitabai , 88 Bom , 809 : 16 Bom L R. 6 • 28 1.0 826 ; also 18 
Bom., 287 ; Anmda v Jagatmom, 6 C L.B. 176 Chotalal v Bat Kabuhat, 22 
Bom , 261 ; Arunmoyi v. Mohendra Wadadar, 20 Cal.. 888 , Ochavsram v. DolaUam, 
644, Ameer Ghand v. Mohanund Bibt, 6 O L J. 468 (466) Ro it baa been said 
that probate prooeedinga fall within the desoripbion of ' suit 1 *, not in point of 
fact, but, of form for the limited purpose of applying to it. as nearly as may be, 
the provisions of the 0 P. Code, Sundr Bat v Collcctcr of Belgaum, 88 Bbm , 266 ; 
10 Bom. L.R 1197 -2 1 0. 288 ; Eahtara v Nobtn, 21 W R , 84 Bo questions 
of title to the estate or other similar questions should not bs gone Into, 
Madhu Sudan v. Jagaitndia , 20 O L J 307: 27 1.0 24, Vide also under the 
beading, "Questions of title 1 " at pp. 408, 419. The Probate Court deoldea only 
the question of representation of the estate and the genuineness of tbe will, Vide 
tbe cases at p. 419, ante; also Be Dawubai , 18 Bom., 287 (240); Maung Tunv, 
Ma Sun 1 Bur. L.J. 69 * ALB. 1923 Hang. 9 : 68 l.C. 671. All other enquiries are 
foreign to a probate proceeding (p 406); 17 C.W.N.618; end decisions thereon 
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*i*t * 00111 $*' M»s 40oasp*ttB*y *4f 4be ;Qo*tboand 'tfaiefere .dot«#4 •pn»^DM fugs 
Judicata , see AIR. 1929 Rang, 9, (supra), and pidt notes at pp. 489, 610, As to what 
14 a* * swit M ,«se» f& 146 #,R, 18. 46Uha*«bte .'ttntoftiojas ^taefeding 

takes the form 6f await, still no deem sksttaced heipeepared bp * be Caw tin 
•be ease, Dual Das v. Bhiratri Satan, 'Ail.-B. <1946 ifesb, *22^219 LC. 229. Jts 
to tbs frame of tfee an it and ‘the srtsyfosl f of parties Jn«*t«»fie tin wbish.fche 
ap0Iio»Bt i for probate 'sets »ap *a «#fll -and adds that a sttbte<ya»nt .oodieil man 
revoked and other parties rely an Abet aeodisii .and wants igssmVfpr lb* same* 
read Be Narsndra Narayan , 60 G.W.N. 126, 

Ahmiml (or See .«mmh w. Sttbba Mac. .M J.O. 699 (Had.). 

Iiamani v. Kumudbandhu, 14 tO.WJI. *924 .(Sttfl) ;<Om«&rMMhu tv. SmaswaUbai, 
A .I.B. 1926 Mad 861 : 21 L.W. 416 ; Ngivt Emon v. Ma Po, 6 Bur. L.T. 87 ; 20 LO. 
981. -#or the applicability of O. fa, r.sfloeMdid CkP. Oode, emi. Bmpial ^Jtmohwr 
Lai. 38 P.LB. 973 -A.I.B. 1986 Lab. 863 -167 IW. tU ; :al.o,tbe aotae andor 
tba beading, “Order under the O P. Code” under see. 299, po»t. 


Bea Judicata : — Fide under the beaming, previouato' theHstnne, and the note* 
at pp. 489, 610, unit. Alao, Xalyttnckaiid v. Sitabat, 88 •'Betn.*8«9 : 16 Rem. L.R. 
6 : 23 I/O. 826 ; E.mani -v. Knmudbmdhv, 14 UW. N. 984 : Ma Tim Sen. 
1 Bur. L.J. 69 : 68 1 0. 'Wll. ’With -reepoOt to'the quettiema Af* the teOtatorV roll* 
giona f aitb (tbat ia. whether be h a'Mihomedan or a Chri»tfa«>or bis rOlatfauebip 
or power of dispoaition, the ‘Prdba-te TJourt prooeeda on wertain wasnaptioca, 
but there ia no preaumption 'in any way '‘that aueh assumptions Are 'OOTreet, 
Rashid Abdulla v Minhazul Baton, Aim. 1988 Nag,'17«- W6 IsO.887. 

Bnla, of Pleading, and Verification The Probate Oonrt i, bound to fallow 
the rule* of pleadinge and verification, tide p 683, ante ; Skive Min v. Mating Oyi, 
8 Bnr. L.J. 68 : A.I.B. 1924 Rang. 278 : 82 1,0. 978. 

Form of Plaint 22a Earendra Krishna, 6 C.WN. 888. By bating tba 
form of a plaint, the application deaa not become a plaint in actuality . 

Bulea of Evidence The Indian Evldenoe Act appliea to all jndioial prose*, 
dinge, eeo. 1 of the Ind. Evidence dot, Vtds Madhuri Ghoaa'e Evidence Aet, 
pp. 1844 ; therefore the ohjeolorhae the right to oreM-azemine .the Applicant end 
hta witnaaaea. Chaito Kumi v. Saiaram, 11 OJ*J.,124 (190). I.B. Of. Q<-ra Chand r. 
Ram Namtn, .9 W.B. 687 (688). .For the abieotion of a party to lie a firuti 
(liet of .doomnenta), see Surendra v. Eatmoni, 1 Q.L.J. 49n. At to how literal 
compliance with eeo. 68 of the Evidence Aot may fail short of the reguiramente of 
aeo. 68 (o) of tbia Aot which necessitates proof of two valid attestation,, read 
itoda Frumooet v. Kanla Varjiwaiidas. VUiom, 1*11.709 endthe note, at p, 118, 
otIM, 'The rules of wvidraoe "being appHenble.'the Court .i* hoon d»to h«&Iw«6 
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the witnesses tendered by a party, Sajandas t Chetram, A.I.B. 19W Ajmer, 88.. 

Plaintiff The provisions o! C.P, Code apply to probata proceedings only 
a* nearly as possible. Therefore, an applicant for probate i» not a plaintiff to all 
intente and pnrpoeee, and cannot be regarded as a plaintiff who brings a suit in 
reaped of some cairn of action within the meaning of O- is. r. 9, Bamani v. 
Kumudbandhu . 14 O.W.N. 924 (926), For tbs meaning of the term "plaintiff/’ 
see Hast Bibi v. Sultan Mahamed, 10 Bom L.B. 827. 

Defendant The mere citing of a person does not make him a defendant* 
The ease mud be contentious and he must appsar to oppose the grant ; vide also 
seo. 286 i Abhoy Charan v. Saroja Sundari , 41 Oal. r 819 : 24 1 0. 27. 

Forma Pauperise;— Vide Be Datuubai , 18 Bom, 287; Be Ouruchurn , 6 
0. W.N. olxii ; also notes at p. 606, ante . 

Prooedore where caveator sets up a subsequent will and avers that it 
revoked the earlier will wanted to be probated In such a cabo the proper 
procedure for the oaveator would be to Btart a fresh probate proceeding on the 
basis of the eubsequent will and have the two proceedings amalgamated and 
heard together. Buoh a procedure is convenient except when the second procee- 
ding cannot he fully persued ; for example, when the subsequent will is challenged 
as having hgeo revoked, Usharani Boy v. Hemlata Boy, 49 O.W.N. 828® A. I R. 
1946 Gai. 40-224 I.G. 878. The oaveator setting up a rival will can ask for 
joinder of issues on his counter-claim, Venidos Nmchand v. Bai Champabai . 68 
Bom. 829-31 Bom. L.R. 1014- A.l.R. 1980 Bom. 29-122 LC. 126. 

Bight to ask for bstter particulars Such right subsists when the plea 
in defence is simply forgery, and manufacture or concoction. Nathuram v. Sm, 
Deva, 1960 M.P. LJ. 201 (notes); read (1888) 39 Ch. D. 698 ; A.l.R, 1988 Nag. 
891; AXR. 1916 P 0.7; 1961 8 0 J. 418 ; A I.B. 1961 8.C. 280. 

Addition of Partieii — Bee Saroda v. Oobinda, 12C.LJ. 91. It seems that 
all persons claiming interest within the meaning of sec. 288, can be made partite 
to the proceeding, vide notes under that section. 

Subject matter of the 8tnt; — Will be the testator's estate, Be Hajikhan . 
18 Bom, 237. Where aivalorem pleader's fees are allowed, the amount should 
be calculated with reference to the value of the estate, vtde 6 O.LJ. 468 [infra). 
Bead the notes under tbe beading, “Valuation in appeal" at p. 1 00, ante. CL 
A.l.R. 1968 All. 168 (7.B.). 

Issue in % Probate Proceeding; Question of Title*- The Probate Court 
decides only the questions of genuineness of tbe will and representation to the 



fcMMQ 


Qtmtm * REVOKIKG PRORATES 


m 


Therefor*, suoh question* ai relating to title or the t*»tato/» power oi 
disposition are foreign to a probate proceeding, tee Eormusji v Bat Dfcwtawl* 
12 Bom , 164 ; also Madhusudan v , Jagadtniro, 20 0 LJ 807 , 27 1*0< 24 \ 
Oohavaram v. Dolatram , 28 Bom , 644 ; fiaZpfc v. Bale, 7 P.R, 1902 ; Barat 
Panotam v. Sai AfttW, 18 Born,, 749 and other oases at pp. 406, 419, 489, ante * 
The Probate Ooart beiog oonoerned only vith the proof of the due execution of 
Jurisdiction and fnno- the will baa no jurisdiction to go into the question of the 
tion of Probate Court, validity of the provisionB thereof with reference to Hindu 
Haw, 3ft Laso Devi v. Jagatambha Dev i, 88 P.L.R. 803— A.l.B 1986 Lah. STS'" 
168 1.0 656 The function of the Probate Court ii to deoide whether the will 
propounded is the last will of the testator and whether the applicant has the 
right to represent the estate and therefore it will have no jurisdiction to decide 
disputes over the title to the property, Sowbhagtammal v. Komalangi AmmaU 
54 MLJ 882 -A.l.R. 1928 Mad 603-107 IO. 420; Somalangt Animal v. 
Sowbhajammal , 54 Mad. 24-59 MLJ. 629-1980 MW.N. 965-A.I.R. 1981 
Mad. 87 — 128 1.0 476 Head also the notes under the heading, "Function of 
Probate Court" under sec. 266, ante , at p 506 Although the question of title it 
not a pertinent isBus in a probate proceeding, and the Probate Court’s decision cn 
that point is not final, still the Court has to see whether the applicant has a 
prima facte right to found his claim, Beqo v. Rego t 16 N.L J. 86- A.l.R, 1988 
Nag 173-144 1.0. 322 A caveator in a probate proceeding cannot set up a 
rival will and ask for joinder of issues on his counter-olaim under the will so 
set up, Venidae Nomchand v. BatChampabau 68 Bom 829-81 Bom LB. 1014 - 
A.l.R. 1930 Bom. 29-122 I C. 126, Tbs oaveator’s remedy will be the institution 
of a separate proceeding on tbe rival will, Ibid. Aooording to tbe Calcutta Court, 
the caveator setting up a rival will should start a fresh proceeding on his own 
will and ask for amalgamation and analogous trial of the two proceedings, ere 
Usharant Boy v. Eemlata Boy , 49 C W.N. 828, wpia, An iesue on tbe question 
of the locus standi of the objector to contest tbe proceeding Is a proper preliminary 
issue in the case. It would be wrong to frame suoh an issue after the examina- 
tion of all the relevant witnesses, Garib Shaw v. Patta Dam, 66 0.L J. 887- 

A HR. 1938, Oal, 290-176 I.O. 920 

& 

Intervenor in Appeal >A Court oan in its discretion allow a person not a 
party to a probate proceeding, to Intervene at the appellate stage, Sereda v. 
Gobindo . 12 0 LJ. 91. Cf. Lmdsay v. Ltndwy , L.R. 2 P. A D 469. 


Rules and Circular Ordere For the applicability of snob rules and orders. 

Vide Amter Ohand v. Mohanund Bibt, 6 C L J 458* (456) ; Batja Nath v. Sham 
Snndar, 41 Oal., 687 : 18 0,L J, 643 : 21 1 C 402. 

Costs :—If an application tor probate is strongly opposed and the petitioner 
is put to very heavy and needless expense tbe Court bae ample power to award 
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htoccfrts, GadhtyChmH t. Q&ngmariffi ‘AppetHu 'Prfchate**!^ 

a*e‘fiwt Appeals # and costs in it are taxed *eee*dtng to Hlgb<)6urt'iiai*s. Mr. 
B**e r.Mn JMA-htBtO»a) 2<AIL4M~A.l R.1968 Ml. 672, 

Pleaders' Ww :-*Gan * fee allowed aoeofding ttfthe ^valuation t>f tbsVftatU, 
6 0 L.J. '468 (486). Tbe Judge 4jas a discretion in the matt er, JWd. *61. Prattip 
Chandra t. Kali Bhanjun t 4 C W,N. 600. But - in a later dceieioa 
£Va$o<2 v. STtero SwWdar, 41 Cel. 637: 18 O.L J, <648 : 32 10. 402), but deoided 
without reference to 6 0 L.J. 453, it hat been * held that plefdces’ 'fees *re useces- 
able sr in a mfeetUaneCue proceeding under Buie M'A.th.'vl of tbe Buka anti 
Circular Orders 4t the High Court, and not according to tbe valuation Of the 
property. 

Revocation Proceedings : — This seetlon does not apply to Revocation proceed- 
ings to which seo. 268 applies, see Pjotap Chnndra v. Kah Bhanjan, 4 C.’W.R. 600 ; 
Saroda v. Oohndo , 12 0 L J. 21. Cf Khrodamoyi v Bagola Sundan , 4 O.L.J, 4*99. 
Vide notes at p. 608, supra. The above rule is too broadly stated, and should be 
appreciated in the light of the ddoision of Re Earendra Krista t 5 G.DV.N 883 ; 
A.t.R. 1968 All. 149. Compare Re Mohendra Namin , 6C.W.N. 877 and Sheik 
Azim v. Chandrandth, 8 0.W.N.748; for an application for invocation in Forma 
pauperis, see Re Guruchurn, 6 O.W.N. olxii, referring to 5 Cal., 619. 

Revision Vtde Ehettromom v Shyama Churn, 21 Cal ,689 ; Kalimuddiny • 
Mahurmi , 89 Cal., 668 : 16 O.W.N. 662 : 16 0 L J. 882 • 18 1.0. 690 ; Brojonath v. 
Damont , 2 O.L R. 689 ; Abhiram v, Oopal , 17 Cal., 48; Girindra Kumar v. Rajesmri 
Roy , 27 Gal, 6; Cf. also 19 O.W.N 1169; 81 O.L.J. 81; Ella Lavette v. E, A. 
Tabuni, A. I. R. 1926 Pat. 828-6 P.L.T. 584*66 1.0. 92 [a grant of letters of 
administration to a minor can be set aside in revision]. 

Reference An order of tbe District Judge on an application for probate 
cannot be referred to tbe High Court under O.xlvi, r. 1, though the High Court can 
entertain it as a Court of concurrent jurisdiction, Manohar Mtikerjt, 6 Cal., 76ft ; 
Cf. Ganesh v Ramchandra , 21 Dorn , 568. 

Review ‘—The Prohate Court has power to review ite own orders under 
Oxlvii; seeJTyonc Eos v. Ky on Soon, 3 Rang, 261 ; 91 1,0.609; RePitamlar, 6 
Bom , 686 (641). Fvrfe notes at p, (00, ante* 

Effect of withdrawal : — The withdrawal of a probate appHcation before it 
beoomee contentious does not bar a second application for the purpose, Palciam ?, 
lnmei F&mand, 19 died., 466. For withdrawal trf epea), wde Scwado -v, Golirda, 
12 Q.U. 91. 
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Compromise i—Vidi notes at p. 509 abd 887 aitls, Be# alto Baroda v, Qobinda, 
19 O.LJ, 91. Th# value of a oomproiniae ii very amall in a ptobat# prooeditg, a# 
It does not always do away with the neoeasity of formal proof of th# due 
execution" and genuineness of the will. Vidi Monmohim v. Bang a Chandra, 81 
Oal , 867 ; Eungalal t. Eailat Chandra, 14 O.W N. 1068 : 7 1 0. 740 ; Bead Ntght 
v. Ca'ter, 8 Sw. & Tr. 421 ; Janakbatt v. Gajanand, 20 O-W.N. 886 ; 1 Pat. 887 . 87 
1.0. 18 . Sarada Protad v. Triguna, 8 Pat L J 416 ; Chidambar « v. Emhnatwamt, 
98 M L J 286 : 28 1 0. 221 ; Btshunath Bat v. Sarju Bat, 1981 A.L.J, 886-A.I B. 
1931 All 746-188 1 0. 408. A Probate Court Is a Court of oonseienoe and oannot 
be influenced by any agreement of parties. A compromise petition simply reoorda 
the agreement between the parties to bind themselves by a certain fins of aetion. 
see Caraptet v Dirdertan A.I.B. 1961 Oal 869. Consult also (1960) 1 All. E.B. 
689 , A I.H 1986 P.O. 208 ; 41 0 W.N. 848 , 48 O.W.N. 294 ; and Santoeh Kumar 
v. Gour Mohan, A.I.B. 1969 Oal 291. Where the dispute in a probate proceeding 
is settled by a family arrangement reoognising th# will, the 
• ^ * proper procedure would be to grant the probate afttr proof (f 

the mil to common form and the agreement recorded with the deore#; so that th# 
terms of the agreement might, if neoessary, be enforced by suit, Eamol Eumart v, 
Narendiamth, 9 C L J. 19 Compare Surja Pra'ad v Shyama Sundari 14 C.W.N. 
967, tef to in A.I.B. 1961 Cai. 869, supra. A family arrangement among th# 
heirs oan supersede even a probated will, and can have snob effect even when 
it is verbal or oral, and suoh supersession oan be enforced by mean# of a decla- 
ratory suit, Gopal Chadra Adak v Hart Mohan Adak, 82 0.L J. 880. As to whether 
an invalid will oan be ratified by means of a family arrangement, see Tar Stngh 
v Bam Saran. A IB 1928 Lah 499-110 1,0. 18. The grant of probate i# a 
judgment »» rem and binds even strangers. As th# result arrived at by com- 
promise has not the effeot of the Court’s deoision, the deoree based on suoh 
compromise cannot operate tn rem This is the underlying reason why compro- 
mises play comparatively such an insignificant pait in a probate proceeding, though 
the Courts of justloe are always anxious to give effeot to ell bona /tie cettlem#n* 
of dispute by agreement of parties. With this essential pnnoii le in mind reference 
■ fcnwM be mads to the following oases, Wyteherley v Anduws. L.B 2 P & D 827 ; 
Rtiehina v. Malcolm, (1902) L,R. 403 ; Bavjt Banchod v. Vtshnu, 9 Bom , 241 ; 
Qhellabhat v. Nandubat, 21 Bom , 886 , Sarada v. Gobtndo, eupra , Pnyonath 
Bhattacharjt v. Satlabala Devt, A.I B. 1929 Pat. 886. As to the executor's power 
of compromising, lead the notes under the beading, "Power of Compromise" 
under too. 907, post 


296. [Pro. S. 157 & Sue. S. 333] (I) When A grant of probate 
Surrender ci revoked or l®tt 0 r 0 of administration is revoked or annulled 
probate or letters of under this Act, the person to whom the grant was 
administration. ma fl e forthwith deliver up the probate or 

letters to the Court whiob made the grant. 
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(2) If such perBoo wilfully and without reasonable cause otoita 
bo to deliver up the probate or letters , he shall be punishable with 
fine which may extend to one thousand rupees, or with imprison- 
ment for a tern which may extend to three months, or with both. 

N* B — "This reproduces sec 888 of Aofc X of 1866 and arc. 167 of Act V of 
1881 which are in identical terms. These sections were added in their respective 
Acta by section 17 of Aofc VI of 1889 and are obviously out of position in those 
Acts "—Notes on Clauses of the Original Bill 

Surrender of Revoked Probate or Letters • —When a grant is revoked* the 
probate or the letters should be surrendered to the Court making tbe grant, and 
for this purpose the Court oan issue citation upon the grantee Wbeie actual sur- 
render cannot be compelled because of tbe grantee's absence ficm the country or of 
the documents being mislaid, the Court should revoke tbe grant without actual 
cancellation In oase of Iosb tbe Couit oan take an undertaking foi deliveiy 
the documents are found, see Re Cair t 1 fcw & Tr 111 , Borneo s v 1 whun, 1 P. & 
D 728 ; Baker v. Russel , 1 Css. Temp. Lee. 167. In the Original 8ide of tbe Liigb 
Court, the revoked grant is deliveied to tbe Registrar, 

Sub-sec (2) —Provides the penalty for not surrendering the levoked grant 
under sub-Beoion (1). It is fine up to Rs. 1,000, or imprisonment (of either descrip- 
tion) for a maximum of S months or both 


297. [Pro. S. 84 & Sue. S. 262] When a grant of probate or 
„ . . . letteiB of administration ts revoked, all payments 

ot tdministrutor hefote bona fide made to any executor or administrator 
tio°nMvoked admin ' 8tta * UU( ^ er 8UC ^ QTwnt before the revocation thereof 
*" e ’ shall, notwithstanding Bucb revocation, be a legal 

discharge to tbe person making the same ; and tbe executor or 
administrator who has acted under any such revoked grant may 
retain and reinibnise himself in lespect of any payments ni ad ajar 
him which thn person to whom piobate or letters of administrlMp 
miy afterwards be gianted might have lawfully made. ^ 


The Prineiple of the Section • — This seotion afford* protection to debtors 
fnna fiie making payments to the grantee before tbe gront la revoked, tide Allen v 
Dnndii, fl TR. 199 and the cases oited below It eleo gives the grantee the right 
to be rrimbnrsed in reapeot of all payments lawfully made by him, Pundit Prayiag 
Ra ] r Goukaran, 6 O.W N 787 ; eee also Peckham'i case, (14881 Flowden, 989. 


Pay meats to Ereentor or Adm'nUtrator before Revocation : — go long aa 
tbe grant ia not revoked, the grantee represent* tbe eatate, and all payments 
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to feto* affotd InU Indemnity to Mto periouggopiftafc Atntica f * K%$* 
OAanim, 10 0 W N. 422 (496) ; Ifctoddra v. (hnektl, SB tttl 9$8 

(P.O. )• 12 aw N 802. A person is entitled to protection if besots under the 
authority of a judicial sot, Alien v Dumdm. supra ; Prmer v k Wagner, 1 dB,N.B. 

Fide the notes under the headrag. "Effect of Revocation," at p, 488, supra. 
?be payments will not be protseted urless bow fide made* 

Sale under void grants There is some divergence ofjwdioial opinion on 
the Question of the effect of revocation of grant on the transactions of the out* 
going grantee. According to one view, if the grant is simply voidable , suosequent 
revocation will not affect the transactions (such as sale, mortgage etc, by the 
grantee); but if it is void ab tmtio, the transactions are altogether invalid ; vide 
the cases at p 488,«wp>a; also Grazebrook v Few, (1666) 1 Plow. 274 ; Abiaham 
v. Cunningham, (1677) 2 Lev. 182; Woolley v Clath, (1822) 5 B.t Add. 7*4 ; 
8b t in the later decisions a more favourable view from the point of view of the 

fide transferee from fcbe grantee for value without notice bae been taken, 
ft*e Boaall v. Boxall, (1884 ) 27 Oh. D 220; Eemon v. Shelley, (cited at p 489); 
so it seems plausible that tven wben the grant is vitiated by fraud, tbs person 
who takes s transfer from the outgoing grantee, if not himself participating in the 
fraud, will get protection inasmuoh as he sots under the authority and colour at 
a judicial aot Of, Debindranath v Administrtor* General, 86 I. A 109 ■ 85 Oaf. 
956 13 OWN 802 (P 0 ) ; Gopalda&s case, cited at p 468. All the cases bid 

and new have been fully oonsid ered by Mocker jee J. in Smla^a Prosed v Jadunath 
19 0 W N 240* 27 I O 716, which please sea. Vide also tbs notes ml 
p. 492, tupta. 

Grant sat aside on Appeal According to some view if the grant is set 
aside on appeal, all intermediate acts (snob as sale eto ) of the grantee fall lb the 
ground. In this respect reversal of giant on appeal differs from that on revoca- 
tion, the reason being that the appeal wipes off or suspends the grant, while in 
the other case, the grant remains in tact until revocation. See Wil iam’s Cn 
MS^^****' to Ed p. 47 3 In this respect the position of an auotion purbaacr, 
Wjpfr warsal of the decree, in execution whereof be purchases, may be consi- 
dltbd as furnishing an analogy. For the oases relating to the fate of such an 
auction purchaser, tnde Sagcre Mandal v Me ffij addin, 94 G.W N. 60 Saits v, 
Barnet wart. 20 OWN. 666 ; Abdul Bahaman v Sarafat AUt 20 0.W N. 667 ; 
SJmk Ismatl v, Bajab, 90 Mad., 295 

298 , [Pro* S, 85] Notwithstanding anything hereinbefore 

Pow«r to refuse letters COiatftme( ^ ®h^ll, where the deceased was a Mulmm- 
of°sdmiuistrftfcioD. e madan, Buddfmt or exempted person^ or a Hmdwt 
Bihh or Jaina to whom section 67 does not apply f < 
ba in the discretion of the Court to make an order refusing, for 
79 
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rtasoni to be recorded by it in writing, to grant any application 
for letters of administration made under this Aot. 


Power *0 refuse Letter* Tbie section glees tbe Coart ft ducuttcn to 
refaee grant of letters of adminietration in respect of tbe estate of a deceased 
person who was (a) a Muhammadan, or (b) a Buddhist, or (o) an exempted person, 
or (d) a Hindu, Bikh or Jama, not subject to sec 57 Tbe seotion authorises refusal 
of administration, bnt not of probate, Tran Nath v. Jadonath, 20 All *189; Comp. 
Chandratara Debt, v Shnsh Chandra Bhattacharjee , A 1 B. 1928 Oal. 277. Bo, it bas 
been held that although it is within tbe disoretion of tbe Court to refuse to grant 
on application (or letters of administration, no suob disoietun has been given in 
regard to an application for probate, Hot Chand v. Natal Bat , A.I.B# 1980 6ind, 
91-121 10 178. It haa, likewise, been held that the Court cannot refuas grant 
of probate on the ground of tbs alleged incompetency of sn executor, Bara Cocmctr 
v Dooigamom , 21 Cal., 195, But in exeroising a discretion under this erotica 
the Court is to record it* reasons in unttng so that it may Is sciutunsed by tliif 
appellate Court. Administration cum testamento annezo is on tbe eanne footing at ft 
probate, and does not corns within the meaning of tbe section Compare tbe notes 
under sec, 293, supra Therefore, letters of adminietration with tbe will annexed 
can ordinarily be refused only on tbe grounds on whiob a probate can be refused ; 
for instance, on the ground of want of due execution, testamentary capacity and so 
forth. Babu Mtsra v. Umer Per sad, 110 P W.R. 1918 : 45 I 0. 974. Tbe necessity of 
administration, or ita absence has. however, eome bearing on tbe question whether 
tbe Court should acoede to tbe prayer for grant of letters of administration, 
Chandratara Debt v Snsh Chandra Bhattacharjee , A.I.B 1928 Cal 277, oiled at 
p 877 ante Where a will bas been satisfactorily proved by convincing evidence, 
a grant should not be refused simply because tbe will is unnatural, Bajam Kanta v. 
Uma Sundan , cited *1 p 648, ante. Comp A.I.B 1968 Pst. 842. 


299 . [Pro. S. 86 & Sue. 8. 263] Every order made by a 
District Judge by vufcue of tbe powers hereby 
Appoais from ° r de r B of oon f erre d upon him shall be subject to appeaH^ 
og€ tbe High Court in accordance wrih the provi4 1| 

o/the Code of Civil Procedure, 1908 , applicable to appeals. 



"Every Order'* * — The expression does Dot mean any and every order of tbe 
Court In order to be appealable, the order must be made by urtne of the powm 
conferred by this Act Ngwe Emcn v Ma Po t 6 Bur L T 87 . 20 1 0 281 ; Naram 
VtSoudamm. 11 C.W N eevi (211); Shb Dtt v. Devtndar , 128 P LB 1910: 70 
P.B 1910 * 94 P W.R. 1910 ,710. 710. As to the meaning of the word '‘hereby” 
vide infra. As to whether an order under faction 292 will be appealable on tbe 
above ground, read tbe oases at p. 667, aad alio read U Po Bntt v. Mating 
Bo Gy*. A, I B 1929 Bang. 109 - 118 1 0 401. The words "in aocoidsnee with tbe 
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»*rovi*leni $t" have been substituted far the words "uad «r tbs roles dAntftoti 
to" occurring to botb tbs dote of 1881 end 1866. It toss hold under tbsss dots 
that tbs expression "every order" eras sontroiisd by tbs words "under tbs rales 
sto.", Bnjanath v. Darnony , 3 CJj.H. 689 (691) sod therefore so appeal was 
possible only in oases where there could be so appeal under tbs C P. Code, see 
Ehsttromoni Dam v Shyama Churn, 21 Cal , 689. This was obviously a very 
forced interpretation! but was retorted to for the purpoee of obviating tbS 
absurdity of making every order of the Probate Court appealable. The point 
was however concluded by judicial precedent and all possible controversies were 
consequently stifled. But tbe Legislature, though purporting to make a mere 
verbal amendment, have unwittingly treaded on a very dangerous ground in 
introducing tbe alteratu n The present phraseology warrants the contention that 
the words "in accordance etc.' 4 go with the word appeal providing for tbe proce- 
dure to be followed for it and have no reference to tbe appealability of tbe order. 
Of Sarat Chandra v Benode Kumart, 20 C W N 28 : 83 1,0. 148. Tbe real tell 
of appealability will be whether the older has been made by tbe District Judge 
by virtue of the power a conferred by the Act and not whether it la appealable 
under tbe C P Code. Bo it has been said that the word "order" in 
this sention is not an order of that limited scope as is contemplated 
by 0. xliu. r, 1, Sheik Azim v. Chandra Nath , 8 G.W.N, 748 ; Bajani v. Dtbindra t 
SOWN ocvili ; and that tbe section does not mean tbat those orders only which 
are appealable under the C P. Code can be appealed from, Shahaluddm v. Fazal t 
Dm, 62 P.H 1902 : 89 P L.R. 1902. Cf 4 0 0. 84 (86) ; also 21 Cal 689 and 20 
OWN. 28 (supra) The Bombay Court has apparently in confoimity with tbe 
opinion expressed herein, construed this saotion as it now stands as msaning tbat 
every order made by a District Judge by virtue of tbe powers conferred upon him 
by the \ot is subject to appeal and that the rules of procedure for the appeal will 
be aB under the C.P. Code, and as not meaning that the right of appeal is conceded 
only in relation to tbe oi dors appealable under tbe C.P. Code, Fakirjx Navtop v. 
Maherhan Faredoon, 44 Bora. L.R. 603 "A. I. R. 1942 Bom. 276**202 I.C. 688. A* 
to what orders are or are not appealable vide infra , Compare tbe eases wbicb have 
held that every order in an an execution proceeding is not appealablct e g Jogesh v. 
Bim*ndra, 86 0 L J i 70 ; Deoki v. Banst, 14 0.L J. 35 : 16 C.W.N. 124, and so on. 
Tbs word "Order" generally implies on adjudication of the rights of the parties 
and a direction to be carried out by them. Both these things are wanting 
when the Court decides to go on with the proceeding under etc 271; therefore 
there is no appeal under that section ; read tbe notes at p. 616, under tbe heading, 
"Appeal". 

District Judge It is the order of the District Judge tbat has been mads 
appealable under this section An order by a senior sub-Judge invested with tbs 
powers of District Judge for the grant of letters of administration is covered by 
the eection, Ml Laso Devi v Jagadmbha Devi, 88 P.L.B. 808"* A. IB 1986 Lab. 
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878*168 LO. 666. Comp A J.R 1963 Gal. SO. At to the position o! the Assistant 
Judgea of Bombay* vide ibt notes coder the next heading. At to the poeltion 
of subordinate Judgos to whom caset are transferred by the District Judges, read 
the notes under the heading, "Forum of appeal when proceedings are transferred 
by District Judge to subordinate Judge'* at p. 684, post Also Jadulala Dasi v. 
Upendra Nath, A. I R. 1946 Cal 966. As to tbs moaning of the expression "District 
Judge" read the notes at p> 608, ante ; also thoee under see. 2(bb) at p. 9, an/e. 

Assistant Judges of Bombay -Under tbs Bombay CItII Courts Act (XIV 
of 1869), if the subject matter doss not sxoeed Ks. 6.000. an appeal against the 
order of an Assistant Judge lies to the Distriot Court, and not to tbe Bigb Court, 
Laxmi v. Aba , 82 Bom , 684. Where tbe total value of tbe properties, irrespective 
of the value of tbe applicant's share, exceeds Rs. 6000/-. tbe appeal will lie direot 
to the High Court, Ramgopal v Jatwibai , 67 Bom 143 »84 Bom. L.R. 1677~A.I.B. 
1983 Bom. 71-141 I.O. 696. 

Which Parties can appeal ; — All parties whose claim or objection has been 
run down oan appeal irrespective of tbe question whether or not be has come 
in by way of a formal Caveat, Sajan Das v Chetan , A.I.R, 1966 Ajmer, 88. A party 
whose attempted intervention to contest a probate proceeding has been disallowed 
by the Court will have a right of appeal against tbe final grant, although be bed 
not appealed against the order disallowing his intervention, Sm. Malatt De v, 
Dhanapatt Dutta, 66, 0 W.N. 879 [this decision is oorreot except that it has wrongly 
used tbe term Caveat to indicate an objection ranking like a written statement], 

Orders appealable Every order passed under tbie Aot (tide post) will be 
appealable whether interlocutory or final, Chtda Lai v. Bam Dvlan 7 O W.N. 
616-* A I R.1980 Oudb. 424. An order granting or refusing probate or administra* 
lion isadeoree and ia appealable as such, Eva M. Stephens v Orme, 86 All., 448: 
22 I 0.96 ; Arthur Lane v Eedayatulla , 1896 AWN. 1271 ; although the objector to 
tbe grant has been held to have no locus standi , and although the interlocutory order 
ruling the objector out of Court for want of locus standi would not have been 
appealable, Nairn Chandra Ouha v Ntbarau Chandra Biswas 69 Cal. 18O8#|0 

O. W.N.635-A1R. 1932 Cal 784-140 I.O. 64. An order may be appealable 
hereunder Irrespective of whether it is a deoiee or not, Sarat Chandra v. Bencde 
Kuman f 20 O W.N. 28 ; 38 1 0. US. An order o&llmg upon tbe executor to rsy tbe 
difference between tbe duties calculated at 2 p.o. aod 8 p o respectively is appealable, 
as tbe order is in effect a refusal to make a grant, Suarnam<yi v Secretary of State , 
48 Cal. 626: 22 O.L.J 870- 20 C.W.N 472: SO j.C. 394. An order revoking 
probats for failure to furnish security is appealable, Skabtddtn v. Fowl Dm, 62 

P. B. 1902 : 89 P.L B. 1902. Cf. 47 Cal 116. An order dismissing an applieaticn 
for revocation on the ground of want of interest ia appealable, Shcilh Asm v* 
Chandranalh, 8 0 W.N. 748. So is an order admitting a person aa Caveator under 
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•M. 389, AbhirmDcu v. Qopal Da t, 17 0,1.. 48, [ 17 . B.-ThU o»„ wit a«fllftA 
With reference to see. 688 (2) of the 0. P. Coda of 1882, whiob finds do piece R* 
O. zliii, r, 1 of the present Code ; now, therefor®, there it do appeal where the Judge 
decides that 4 pereoo has locus standi to contest a will, Lakhi Narain v. Multan 
Ohtnd, 17 0 L J. 2S0 : 16 0 W.N. 1099 : 16 1 0. 686]. Bo l« an order under see. 
807, infra. Umaoharan v Muktakeshi, 28 Cal , 149 : 8 O.W.K. 448. Ad appeal Hi» 
from an order refuting discharge to a surety, Bhahaluddin v. Fozd l Din, 62 PB. 
1808; 89P.LB. 1902 Vide also the notes under the heading, "Htery Order.” 
supra, 8o is an order refusing to stay issue of grant, Bry Cccmari v Hamrick , vide 
ittfra , An order granting probate on condition of security being furnished is 
appealable. Lhmen v. Empmr , 40 P. L, B. 22-A. I B. 1888 Lab. 167-177 
1*0, 891. An order directing ezeoutor to furnish security is appealable. Sri 
JBm v. Emperor. I.LB. (1989) Lab. 424-41 P L B. 768-A.I.H. 1940 Lah. 88-187 

1.0. 98. An order granting remuneration for the preparation of a list of properties 
of the deceased seems to be appealable hereunder, Madhavrao v, Nazir, 2 Bom, 
L B* 798. An order granting permission to an administrator to eell immove" 
able property is appealable, Haji Pu v. Tin Tin , 2 Bang. 117 : A I B. 1824 
Bang 287 : 80 I 0 746. An order refusing to assign an administration bond 
ie appealable hereunder, Hart Baksh ▼. Sham Sundor, AIR. 1986 Lah. 684 — 166 

1 . 0 . 116 . 


Copy of Deeree with Biemorandum : — Tbls section read with 0. zli, r. 1 and 
0. xliii, r. 2, 0- P. Code, renders it necessary that a copy of the deoree appealed 
from should be filed aloDg with the memorandum of appeal, Hem Chandra v. Jadab , 
16 0LJ. 116: 171.0.99; Oangabai ?. Jatktshin Das , A.I.R. 1988 Sind 88-178 
1.0. 284 (F.B.). 


Letters Patent appeal An appeal lies under the Letters Patent from the 
deoision of a sinle Judge in an appeal from the District Judge'e order granting 
probate, tlmrao v Brindahan t 17 All,. 476 An order made by a High Conrt 
Judge refuting to etay the issue of probate and the discharge of the Receiver 
appointed in a probate prooeeeding is a "judgment*' within the meaning of clause 
16 of the Letters Patent and is appealaab.e, Bnj Coomam v. Bamrtk, 24 All. 18 : 
6 0 W N 781 (P 0.). 

Orders not appealable An order holding that a certain person has a 
loc'is standi to oontsst a will is an interloeutory order and no appeal lies from it, 
Lakhi Narayan v. Multan Chand , 17 0.LJ. 280 : 16 G.W.N. 1099: 16 1.0.686; 
Paresh Chandra v Btdhu Bhusan. l.L.B. (1966) 1 Oal. 429. Likewise, no appeal 
Deg from an order rejecting an application to bemads a party, Abtrunnissar. 
Komurunnissa $ 18 Oal. 100 ; Karman Bibi ?. Misti Lai , 2 All , 904 ; there ii no 
appeal from an order refusing a Oareator to oppose an application for probet# 
on the ground tbet be has no locus stands Sri Prothad ▼. Dulhin Qenda t 18 OX J* 
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619. 991.0.976. following Khettrmoni v. ShyamaChum. 910*1. 589; Indubala 
T. Pa*cktmani. 19 C.W.N. 1169 (1170) : 21 0 L J. 292 : 28 1 0. 578 ; Budharoman 
T - Q°P«l Chandra, 24 C.W.N. 816 : 81CL.J. 81 : 661.0 122. Bolin Ch.Guka 
T. Nihoran Chandra Biswas, 69 Cal. 1808-86 C.W.N. 686 -A. IB, 1989 Cal. 
784-140 1.0. 64 : Manoranjan Adiya v. Bijoy Kumpr Addya, A.I B. 19 r 6 Cat. 180. 
But tea Lakhi Naratn's rasa, tupra, and notice this subtlety that tbe interlocutory 
ordar ruling oat of Court a oaveator on tbe ground of abaeoce of Iron* ttmdi 
ia not appaalabia. but tbe final ordar granting tba probata will ba appealable 
although tbe failure of tbe eontaatant of tbe grant area due to tbe fact that be 
had no lotus standi, Nabin Ch. Quha v. Ntbaran Ch Biswas, supra, It ia aiwaya 
advisable tot an objaotor ruled out of Court for want of It cus standi to bold bie 
aoul in peaoe and to pounce upon bit opponent wban an actual grant ia made 
In favour of tbe latter. For tbe Patna view with reapeet to thia matter, aee 
Chotto Mahton v. Lichmi Kuer, 11 Pat LT. 219 -A IB 1980 Pat. 864. Where 
a probate ia granted, but tbe oaae ia re-opeoed at tbe objeotion of a caveator and 
tbe probate it auepanded, no appeal will lie from the order directing le-btaricg 
and auapeneion of grant, Brojonath v Dasmony, 2 C L B. 689 (691 ) exercise of 
diaoretion under eao. 271 of tbe Aot, doea not oonatitute an appealable order, 
Faktrjt Navrnji v. Maherban Fartdoon. 41 Bom. L.B 608-A.l.H 1942 Bom 276- 
202 10.638; read tbe notea under tbe beading, '‘Appeal” under aee. 271, ante : 
alao Lai a Bhupendra Naram v. Ashtabhuja Baton Kuer, 1932 A L.J. 418- A.I.B. 
1982 All, 879-189 1,0 166; Batjnath Das v. Mahabat Bamdto, 1968 A L.J. 
816 — A.I.B. 1968 All. 668. No appaal lies against tbe order whioh allows tbe 
acceptance of Inauffieient eecurity under eee. 291, Lucus v Lucas, 20 Cal., 246 ; 
nor against the order calling noon tbe executor to furnish security, Bangtm v. 
Dtbend-a, 8 C.W.N. ooviii ; Monmohint Dasst v. Taiamoni, A.I B 1929 Cal 788 — 
196 1.0. 99. Gf. 47 Cal. 116; tbe order assigning an administration bond is 
not appealabla, Kaltmuddin v. Mahnmi, 89 Cal , 668 : 16 C L.J 882; 16 C.W.N. 
662 ; nor is tba order setting aside tbe diamiaaal for default. Ngwt Etnon v. 
Ma Po, 6 Bur L.T. 87 ; 7 L.B B. 21 • 23 1.0, 281 ; nor tbe order refusing to 
amend a olerioal error, Khetramoni v. Shyama Charan, supra ; Qirindra v. 
Bajeswart, 27 Cal,, 6. Wfasre the Jndge decides by an order that be bea juris* 
diotion to entertain an applioetion for grant, there will be no appeal, Shtb Dit v. 
Dsvindar, 123 P L B. 1910 : 70 P.B. 1910 ; 24 P.W.B. 1910 ; 7 I 0- 710— following 
Mahatab Bai v. Kamanlal, 61 P B. 1699 At to the non. appealability of a summary 
order under sees. 192 and 209, read Daljit Kaur v Tarlok Singh. A.I.B. 1969 All. 
707, cited at p 364 ante ; Baijnath Das v. Mahabat Bamdeo, A I.B. 1968 All. 678. 
supra. Tbe determination of the value of the properties under see. 19-H (4) of tbe 
Oonrt-feee Act it final under aee. 19-H (7) of tbe Aet and therefore no appeal 
lisa against tbe same and this section oannot be invoked to lay an appeal beoense 
tbe determination of valuation was not under powers oonfeired by the Act. 

O E Pusch v. Collector of Mserut, 1948 A.L W. 161. 
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"Hereby" -The word means M by tbe trbole Act" and not manly %y lM> 
Chapter." Therefore, an order granting permission to the grantee to dhpo*# 
Of the property of tho deceased under see. 807 (in the next Chapter) is appealable* 
Uma Charm t MuhtahsM, 28 Cal , 149’ 8 CJH 448, Cf Sarat Chandra*. 
Bencde Kuman. 20 C.W.N 28 : 83 I C. 143 , Haw Pu v. Tm Tin, 9 Bang 117 ! 
A.I.R. 1924 Bang 287 : 80 1.0 746. 

Appeal to Privy Connell ‘—An order of the Recorder of Rangoon rejecting 
an application for probate is a final deeree passed by him in the exercise of 
original civil jurisdiction An appeal therefrom, where the estate is valued 
above Re 10 000, lies to the PC. and not to the High Court, Euwf Hasfom*. 
Fatima, 24 Cal , 80-1 0 W N. 8. An order of the High Court on appeal is not 
open to further appeal to the P C . To Kin v Ma Setn, 12 Bur L T. 87 : 51 1.C* 
696 Cf A l.R. 1962 Cal 478 

Revision :—Vtde notes at p 674, and the oasis under the beading, "Orders 
not appealable," tupra, The Patna Court has held that no revision (but an 
appeal) lies when an objeofcor is ruled out of Court as having no hens standi . 
Chotto Mahton v Lac'mi Kuer , 11 Pat L T. 219* A. 1 R 1980 Pat. 864 

Orders under the O P, Code:— This section contemplates only the order* 
passed under powers conferred hy this Act. But orders may be passed also 
under the provisions of the C. P Code which have been made applicable to 
proceedings heieunder and their appealability will be regulated by tbe C.P. Code. 
For instanoe an application for grant of probate may be dismissed for flefsuli 
and the application for its restoration may be dismissed under O. ix. r. 9 of tho 
Code; then an appeal maybe preferred under O xliii.r 1 (c) of the O.P. Code ! 
BupJal v Manohar Lai 38 P-L.B. 973 -A.I.R, 1936 Lah. 868-167 1.0 626. 
On appeal from Manohar Lai v Buplal 88 P.L,R 268 — A I. R. 1286 Lah. 712- 
164 I O 334 As to whs*her an order refusing to assign bond is, appealable 
on the footing that it is an order of the nature of that under see. 146 of the 0 P. 
Code, see Han Baksh v Sham Sundar , AIR 1986 Lah, 684 — 166 I«C 115. 

Court Pees :-The Oaloutta Court baB held that the Court fees payable 
on a memorandum in a probate appeal ie Bs, 2/- as on an application. The 
Rangoon Court is also of tbe same opinion, Sulhan Khan v. Mchammd 
Yusuf, 11 Rang 43 -A.I.R. 1988 Rang 141-176 1.0, 866. If the order in 
question does not fall within the amhifc of sec 2(2) of tbe O.P. Code, it will he a 
mere ordar, and then no deoree sheet has to be prepared and the Court fees to 
be paid would be as In a Miscellaneous Appeal, Dtval Doss v Bhtratrs, A.I B. 
1946 Peeb 22-219 I. C. 229 The Court fees on an appeal against an order 
refusing administration under Bob. II. will be as follow*, the subject matter in 
dispute being not estimable at a money value Bengali or Asian, Art 17 (til*- 
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Bombay. 4*^ 17 <vU) — B®* 16 i Arl 17-B**~Bi. lQiBllier sad 

Orissa, Art 1^[ (vQ~B* 16, See itoa Jfww* SUpk$n» v. QranotU (km, 

35 Alt • 448 ; 19 LG. 98. The determination of the value of tbs properties uDder 
eeo, 19-H(4) of the Qo^rMcei Aot is final, G B. Pmch v, Collector i>/ Uutut, 
W48 AX,W. 161 

Valuation in appeal : — Read the notes at p. 600, ants. The determination 
of the value of the properties under seo 19-11(4) of the Courl fees Aot js final* 
read the notes under the last heading. 


Irreconcilable Provisions If the provisions of the C. P, Code are incon- 
sistent with this Aot, the Code prevails, Eusuf Bashtm v. Fatima Bifo. 94 Oal., 
80: 10.WN, 8. 

Forum of appeal when proceedings are transferred by District Judge to 
Subordinate Judge An order of the subordinate Judge in proceeding* hereunder 
which have been transferred to him by the Diatriot Judge undei the Civil Comte 
Aot is appealable to the High Court. This is because the expression ‘subject to the 
rutes applicable to title proceedings" in seo. 24 of the Beng. N.-W. Provinces and 
Assam Civil Courts Aot include rules relating to appeals. Barf da Delya v Bhutu - 
mam. A. I R. 1938 Pat. 276-146 1.0.876; read also Jadulala Vast v. (Jpendra 
Nath Saha> A I*B 1948 Oal. 266. Comp. A. LB. 1952 Cal 20. From a grant trade 
by the Additional Diatriot Judge, an appeal lies to the High Court, Shaik Moonshi 
v. Imam Khan. 1962 M P.L J. (notes) 123. CL A.I.R, 1924 Pat 698; 1961 B.CJ. 
820 -A. LB. 1953-8*0. 2 17. 

t 

300. [Pro. 8. 87 & Buo. S. 2G4] (1) The High Court Bhell 
have concurrent jurisdiction with the District 
otulgh OoBrt" rf,0t ° n Judge in the exeicise of all the powers hereby 
conferred upon the District Judge. 

(2) [Pro. 8. 2] Except iu caeee to which section 67 applies no 
High Court, in exercise of the concurrent jurisdiction hereby 
conferred over any local aiea beyond the limits of the towuB of 
Calcutta, Madras and Bombay,** shall where the deceased is a Hindu, 
Muhammadan, Buddhist, Sijch or Jaina or an exempted person i 
receive applications for probate or letters of administration until 
the St$te Government has, by a notification in the offioial Gazette, 
authorised it so to do. 

OoiwtNrt Jurisdiction of High Court :~^"High Court” bore dost cot »**f> 
anrelf tb» fligheet Coujrt of appeal as defined in eee. (3) (2D el tb* Gowol 
Qlsayea Apt,, but *Uo Inoludea tbe High Court exercising Origins t| farMlotfoo. 
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• therefore, a Judge of tbs Original Side sen exercise concurrent jurisdiction under 
thl* section, Be Mohendra Narain t 6 C.W.N. 87? ; Jnan Kumar Das v< Bam Kum&t 
J>a$ t T.L.R. (1940) 1 Oal. 79-44 C.W.N. 268-A.I.B. 1940 Oal. 264-1881,0.808. 
"Concurrent jurisdiction' means that the High Court oao entertain an application 
whiah (alia within the joriidiotion of tba District Judge ; therefore, whether the 
property is situate within the original jurisdiction of the High Court or not wilt 
be immaterial, Nagendrabala v . Kashipaln, 87 Cal., 984 : 6 I.0. 1003. Thus, in Be 
Monohar Muhherji, 6 Cal. 766 : 8 O.L.B, 228, when a reference wee wrongly made 
to the High Court (p, 674), the High Court terated it as an original spplioetion 
(and not as a reference) by virtue of the powers hereby oonferred. Of. Caloutta 
Buie No. 740 whioh does not override this section 87 Cal. 224, supra . 

Question of title oauuot be agitated hereunder specially when administration 
is complete Read Lai Singh v. Smt . Etra , 1963 A. L J. 201-A.I. B. 1963 
All 607. 

Power of Mysore High Court under this Election Read Gordon Frederic 
Muirhead, In re, I L R 1967 Mys. 457- A.l.R 1969 Mys 83 (F.B ). 

Sub.sec (2) : Proviso -It 1 embodies the provisions in that behalf in eso. 2 
of Act V of 1881’* —Notes on Clauses of the Original BtlL Under this subjection, 
the o >nourrent jurisdiction of the High Court Is barred, without a previous 
notification, conferring authority, of the Looal Government, (1) in the ease of 
Hindus, Muhammadan eto. (not subjeot to seo 57. supra), and (2) over areas 
beyond the Presidency towns of Galontta, Madras and Bombay and the province 
of Burma. 6o. Burma is expected to see the greatest application of this section. 
Notice, however, that the words “and the province of Burma" have now been 
omitted from the Aot by the Adaptation Order, 1987 at the piece marked by 
asterisks (**) in the seotion Compare the notes under the heading, "Jurisdiction 
of District Judges" at p, 601, ante As to where this sub-seotion will not apply, 
see Boj Bant v, Baizada Moolraj , 68 Ponj. L.B. 906-AT.R. 1962 PuDj. 62. 

301. [Pro. S. 87 A & Sue. S. 264 A] The High Court may, on 
Beuovai of weeutor ot application mad* fo it, luepend, remove or dis- 
odminiittator »nd pro- oharge any private executor or administiator and 
vision for iuoo«itor. provide for tho BuooeBBion of another person to the 

office of any such exeoutor or administrator trho may cease to hold 
office, and the vesting in suoh successor of any property belonging 
to the estate. 

Scope of the Section : — Thin it eeo. B7A of the Probite Aot and tee. 2 fit A 
ot the Snooee.ion Aot, u introduced by the Repeelio, end Amending Aot, 1910 
(XVrri of 1619}. It ooof.re e ap.cfsf power on the Bigb Coart to re a ore or 
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disohavge i prints sxeouWr or administrator and to provide for a successor of the 
defunct executor or administrator and for the vesting of tbs property, Maganlal 
Pfirihhawala *. Sarnon Shalom, 1938 A.LJ 194-A.I.R. 198B All. 197*174 1.0. 
890. Of. Esparte Ameer Ghand , 99 Bom*, 188. Also seo. 96 of Aot III of 1918. 
Tbe section bas been held not to apply to a trustee appointed by will, Patel v. 
Patel, A. I R. 1966 San 61. For the meaning of “High Court” vide notes under 
tbe preceding eection. As the expression includes the High Court exercising 
original jurisdiction, an application for removing or discharging an executor 
under this section should be presented to tbe Judge in tbe Original Side 
exercising testamentary jurisdiction, Jnan Kumar Das v Ram Kumar Dae , I.L.B. 
(1940) 1 Cal. 79-44 G. W. N. 258-A 1 R 1940 Cal 264-186 1. 0, 802. Tbe 
High Court oan take aotion under thu section only on the application of a paity. 
of course, supported by an affidavit, and upon notice to the person to be removed 
as no one should be condemn jd unheard C f Satyendra v. Rarendra , 39CLJ. 
279 ; Sato Koer v Qopal Sahu, 84 Cal., 929 Jagannath v. Maheth, 26 C L.J. 
149 (a case for removal of guardian) , Ajant v Chmtien, 17 C W N 862 , Rajendia 
v Alai Bihan, 26 C L.J, 466; Ramnath v. Rudra Mahmtt, 18 CLJ 142, also 
read the observations of Wills J. in Cocpei v. Wtrdstucrth , (1863)14 0BN.B. 
180 (190) The word "may 1 ' in tbe section sbowB, that it is discretionary with 
the Court to take or not to take aotion hereunder. Discretion always means a 
judicial and not an arbitrary discretion. Therefore, tbe Court should not 
refuse to entertain the application, without holding an enquiry or without giving 
the applicant an opportunity to make out his case, Dhana Bahhyamvnal v. 
Thangavelu Mudahir t 60 Mad. 966-68 M.LJ 641 -(1927) M.W N 764-26 L.W. 
493- A.I.R. 1927 Mad. 994-105 I 0 782. This section applies only in relation 
to an executor If a person though called an executor is not really so, this 
section will have no application in relation to him, Sainath Sanyal, In re, 1949 
A.LJ 368-AIK 1949 All. 93. The seotion concerns itself only with the 
oontrol of tbe private executors and administrate) s, who are mere eplewtral 
beings. It has got nothing to do with the oases where permanent tiusts are created 
by will. Thus, where an application 19 made by the manager of a temple for tbe 
removal of the trustee of a permanent trust created for the temple by a will, 
though styled also an executor, it would not be a matter which could be agitated 
by means of a petition under this section. Tbe proper procedure would be a 
proceeding under sec 92 of the C. P. Code. Magan Lai Fanfohawala v, Sameon 
Shalom, 1988 A.L.J 124-AIR 1988 All 197-174 I C, 890 If after the 
completion of the administration, the executor has to retain oontrol over tbe 
estate in tbe interest of certain beneficiaries under the will he then functions 
not qua executor but as a trustee, and is not removable under this section 
hut under seo 71 of tbe Trust Act, Sarnath Sanyal Inie, 1949 ALJ. 268- 
A. t. R 1949 All. 98; Suha&mt Kawun v Wealth Tax Officer , 66 0, W. N. 
176. 
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Discharge of, pdm'sletrator After foil adaiaistratloa Bush discharge la 
not in the oontemplation of tor of Iba sections of the Act and the Court has BO 
power to make any order in that behalf. After full administration, the adminis* 
tmtor dan Work out hie owd discharge- by submitting bit eocounte and no formal 
order of the Oonrt is neeeseaty for that purpose, ' Badal v. Kamal Kumar, 
A.I B.1969 Cal 171. , 

Dismissal ef a previous application hereunder when bars a subsequent one 
Where a previbut application for removal of an exeeutor under this section is 
dismissed, a subsequent application on the self same latte will not be maintain, 
able in vittr of the doctrine of finality in litigation, A fresh application may. 
however, lie on new grounds, Sarnalh Banjul, In rt, 1919 A.LJ. 268 ■= A.I.B. 
1949 All 98. 

Who ean apply • Locus standi : — The High Court can be moved under thie 
eeotidn only on the application of a party and not two tnctv. Any person wbfbse 
interest is likely to be affected by the otontfnufenoe Of tbt exeontorebip will 
have locus standi to move an application hereunder. For thb purpose of this 
seotion, it is not neoessary that the intending applicant should havd in actual 
interest in the testator’s estate ; even a possible interest will entitle him do 
move the High Court hereunder, Samath Sanyal, Inn, supra. 

Order hereunder if judgment under Patna Letters Patent;— It does not 
amount to judgment, Basudeo v. Prayag Dutt, A I.R. 1968 Pat Pat. 89 ; Of. 
A.I.B. 1965 Pat. 66 . 1958 B.C J. 800 - A.I.B. 1968 B. 0. 198. 

Power or new person appointed hereunder When a new person is appointed 
hereunder and the deoeased’s estate is vested in him, he possesses all the powers 
that an owner of a legal estate does ; thus, he has tbe right to sue on a 
promissory note in favour of tbe estate, although the same has not been endorsed 
and delivered over to him, read Charan Das v. Sarat Ch. Ghost, 7 Cut. L.T. 77. 

Remedy by motion and not by Suit The speoial jurisdiotion wbioh the 
Original Bide of a High Court exercises hereunder for the removal of an exeeu* 
tor should be ok moftoK and the relief should not be sought by mesne of a 
regular suit. Kaiam Dev t v. Badha Ktshan, 16 Lab. 976 *87 P.L B. 77 "A.I.B. 
1986 Lah. 406 "167 I.C. 89 ;hut see seo. 9 of tbe 0. P. Code. 

102. [Pro, 8. 87B & Suo. S. 264B] Where probate or letters 
of administration in respect of any estate has or 
SSS&&T* k ave been granted under this Act, tbe High Court 
may, on application made to it, give to the execa* 
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tor or administrator any general or special directions in regard to 
the estate or in regard to the administration thereof. 

Both sac* 87B of the loft of 1861 and too. 264B of the Act of 1666 were 
introduced by Aot XVIII of 1919. Vide notes under the lest two seotione. Alio 
eeo. 28 of Aot III of 1918, For authorities, consult the following cases, Re 
Lakshmibai, 12 Bom., 688 ; ReDovetons Trust , 18 Mad., 448 ; Re Brereton, 7 Bom. 
881. The power of giving directions contemplated by this seotion is possessed 
by the High Court only. The District Judge cannot give directions with reference 
to the property under this seotion after granting Letters, Wtnscr v. Wmeor , 44 
Bom i 682 (686) : 22 Bong. L R 896 : 57 I 0. 116 The seotion reproduces the 
English practice prevailing in the Court of Cbanceiy, and the Bigh Court 
beoomes vested with a testamentary and intestate jurisdiction under seo. 84 of 
the Letters Patent, llVooas Chandra v Ashutnh Mtkherjt, 66 Cal 979-AI.R. 
1930 Cal. 268-122 1 0. 197; also Akshoy K. Ghote, In re, A. I R. 1949 Cal. 462]. 
Cf seo. 48 of the Trustees' and Mortgagees’ Powers Act. Ibe section uses the 
word "directions" in oontradistinotion to "adjudication on or determination of 
question!" The term should be understood in its ordinary sense of instructions, 
rules of guidance and so on, Akshty E. Ghose, In re, A.I R. 1949 Cal. 462 The 
power given by the seotion to the High Court to give directions corresponds to 
the power of the Court of Cbauoery in England under 0 45, R. 3 of the Rulea 
of the Supreme Court ; so the High Court hereunder can direot any administrator 
to bring to Court the monies and securities in bis hand, AfsarAnav Prince, 
A.I.R. 1946 Oudh. 82. Of. 1960 M.P.LJ. (notes) 198. The Court’s directions 
may relate to settlement of disputes between the executor and the legatees or 
between the legatees inter se, Rend Vanatna Akknyya v Venama Lakfhmamma , 
61 Mad. 849-55 M.LJ BIT — (1926) M.W N. 170-27 L W. 870- A.J.R. 1928 Mad. 
856-110 I.O. 186. and not to Che determination of any disputed question of title, 
Provas Chandra v. Ashutosh Mukheijt, svjra See also Akshoy E. Ghosh, In re, tut* a. 
The seotion being limited to the issue of directions to the executor or administra* 
tor relating to the management and administration of the deceased’s eBtate, 
the Court ought not hereunder to embark upon Investigations of disputes which 
can appropriately be dealt with only in a comprehensive title suit, Svdhhangshu 
Mohan Sarker v. Sarah Chandra, 20 Pat, LT. 871-AIR 1940 Pat. 194-188 
I O. 849. The only effect of the seotion is to enable the High Court to give 
directions on an originating summons and not to act as a bill collecting agency. 
Ramamurthy v, President , A, C . Society, A J R 1966 Mad 417, Cf. (1868) 88 Cb. 
D. 210; (1889) 41 Cb. JD 476 Where the administration is alive it is open to 
the heir of a legatee, dying during the pendency of the administration procee- 
ding, to apply for directions on the administrator for payment of tbs tsgaoy 
which passes to him nnder see. 104 of the Aot and no set grate suit is necessary 
for the purpose, Secretary of State v ParijatDebt, 60 Cal, USB — 87 0.WN 769- 
A.IB, 1988 Cal 841-160 1.0 168, sited atp 908, onto,- affirmed on appeal to 
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P.O.IOaW.N. 186-AI.B. 1985 P, 0. 208-169 LC 329 (P.O.). Btt* »U the 
tame it ahoutd bs rsmembersd that the power of giving direction* whieh tbs 
High Ooart poieeeeee under this eeotion is disorstlonary end is of e summary 
ohereoter end, therefore, where oomplioated question* of feot end lew er* involved 
the High Court would do well not to exercise the powers hereunder but to 
relegete the parties to e reguler suit for settlement of their diepute*. Arya 
Prattrudhi Sabha v. Ofn Prakuh. 86 P LB. 807 - A, I.R. 1994 Leb. 120-148 1.0. 
1010, Application hereunder oennot be used es e substitute for e reguler euit 
releting to the estate or its administration, Akshoy K Ohost Inn, A IB, 1949 
Cel. 462, By virtue of thie section, the Court has no power to give direotion 
to the exeoutor to maintain certain pereone out of the estate, Ibtd. The Court 
has also no power to give directions regarding the executor a remuneretlon, IttA, 
An application to reoover an annuity payable under a will is maintainable under 
this seotion and the rule of limitation governing suoh an application will be 
Art. 123 [now, Art. 106 of the new Limitation Aot (XXXVI of 1963)] and not 
Aet 120 of the Limitation Aot, Anandt Prasad v. Dvlhin Kithort Kv.tr, A.l.R. 
1940 Pat. 264-166 1 0. 626, The seotion applies if the direotion to executor 
to sell property and divide sale prooeeds among legatees remains unoarried 
out , Q uadi os v Qua (h os, 30 Pat 86 — A I B 1961 Pat. 206. 

Ex parte order by suppression offset:— An tx parts order obtained by an 

exeoutor hereunder by suppression, concealment and misrepresentation of faota ie 

liable to be sat aside, Akshoy Kumar Ohots, In re, A, I B 1949 Cal. 462 In order 
to set aside such sn order the High Court aots in the exercise of its Inherent 
jurisdiction. It may also be pointed out here that suoh an orde.' will neceaearlly 
uot be res judicata, Ibtd, 

Appeals in Oudh : — An order under this section by a eingle Judge of High 
Court is not a deoree and is not appealable under see, 12 of the Oudh Courts 
Aet Dwarkanath v Ho; Bant, (1944) O.A (O.C.) 264. 


CHAPTER V. 

Op Executous of theib own Wrong. 

303. [Sue. S. 2G5] A person who intermeddles with the eBtate 
of the deceased, or does any other act which 
Executor ot his own belongs to the offioe of exeoutor, while there ifl 
W 0D * no rightful executor or administrator in existence) 

thereby makes himself an exeoutor of hie own wrong. 
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Exception!. — (1) Intermeddling with the goods of the deoeased 
lor the purpose of preserving them or providing for his fnnera] or for 
the immediate necessities of Mb tapaily or property, does not make 
an executor of his own wrong. 

(2) Dealing in the ordinary course of business with goods of 
the deoeased received from another does not make an executor of hie 
own wrong. 

Illustrations. 

(i) A mu or gives away or sells some of the goods of the deceased, or 
takes them to satisfy his own debt or legaoy or receives payment of the debts 
of tbs deoeased. Be is so executor of bis own wrong [Bte Thompson v. Eardmg , 
9EJB 630]. 

(is) A, haying been appointed agent by the deceased in his lifetime to 
eolleot bis debts and sell his goods, continues to do bo after be has become aware 
of his death. He is an executor of bis own wrong in respect of sots done after 
he has beoome aware of the death of the deoeased. 

(hi) A sues as executor of the deceased, not being snoh. Be is an executor 
of bis own wrong. 

Application of the Chapter to Hindus Ac. : — This section (ss also the next 
one) was net incorporated in the repealed Hindu Willi Aot or the Probate and 
Administration Aot ; bo tbs framsrs of tbs original Bill added a section at tbe 
beginning of this Chapter in tbe following words, observing that it was necessary 
in view of the fact that tbe provisions of tbe Aot of 1865 relating to executors de 
son tort were not included in the Aot of 1881— “Nothing in this Chapter shall spply 
when the deoeased was a Hindu. Muhammadan. Buddhist. Bikh or Jains or an 
exempted person"— Fide Notes on Clause 302 of the Original Bill But having 
regard to tbe numerous decisions (Vide the ntwt paragraph) in which tbe prinoiple 
of tbe law relating to executors de son tort was sxtended to the Bindus Ac., tbe 
Joint Committee have omitted that section; they thus give their reason for tbe 
omission : "We have omitted this clause as tbe Chapter enunciates general 
principles of law which suo vtgore (of their own foroe) apply to Hindus and other 
specified communities" — Fi de Joint Committee Eepoit, 

Decisions extending the Principle to Hindus— There it nothing in Bindn law 
repugnant to the prinoiple that makes a person an executor de son ten by reason 
of unauthorised intermediating with tbe eetate of the deceased ; therefore, the law 
relating to executor desontort could be applied to tbe Bindue on tbe piioinplea 
of justice, equity and good conscience. Radhiea Mthan v K . S. Bcintrji, 10 C*W N. 
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666, Vide aleo Narayansami v, Esa Abbayi, 28 Mad., 85! ; Magaluri v. Narayato, 8 
Mad , F59 ; Kanakamma v. Venkataratnam , 7 Mad , 586 ; Parthasaraihy V. Venkata* 
dri % 46 Mad. 190 (280) : 48 M.L.J 486 : Suddasock v. Bam Chandra, 17 Oal , 620 ; 
Kshtish v Radthca , 86 Cal., 276: 12 C.W.N, 287; Fram/t v. Adarji, 18 Bom , 
897 ; 0/. Jogendra v Emily Tmple , 2 led Jur. N b, 284 ; JfoW fiwoda V. 
E I, Co , 1 Tay & B. 290 ; Boghonath v Budfanath, Morten's Rep by Montrion. 
809 ; Prayag Kumaii v. Shiva , 42 C.L J. 280 (464) : A I B. 1926 Cal , 1. 

Application of the Section:— In order to render this eeotion applicable, 
(1) there must be an infcernoeddler with the estate, doing some aot which properly 
belongs to the office of eveoubor, and (2) there ii no rightful executor or adminis- 
trator in existence Tberefoie, where the will is proved and administration 
granted, theie is a rightful repres i ntative in existence and the internoeddler will 
not become executor de s'W tort , but will become liable only as a trespasser, the 
reason being that there is another personal representative against whom the 
creditors can proceed, Anonymous, 1 Falk 818 ; Tomlin v. Beck, 1 Turn & R. 488. 
So the intermeddling must necessarily be before any grant iB made {te, % not 
onlv ordered but aotually issued), Navazba i v. Pestcnji, 21 Bom , 400 But lha 
mere existence of a legal representative or heir, — who is neither rightful 
exeoutor or administrator, will do. Theiefoie, the principle of 1 Salk 818 will 
not app’y to the oase of a Hindu who invariably dieB leaving a legal representa- 
tive If it were not so, there could never he an executor de sen tort in the case 
of Hindus* Nai ayanswami v Esa Abbayi, supra. It is the existence of a rightful 
exeoutor that bars the application of the section and makes the intermeddler 
only a trespasser, but the exiBtenoe of an exeoutor de son tort produces no such 
effect Tberefoie wheie an exeoutor de son tort makes over property to a eeoond 
person, such second person by his dealing does not become an executoi of hie 
own wrong, see Bill v CutUs , L. R 1 Eq., 90 , Pauli v Slmjison, (1846) 9 Q B. 
865, hut see William v, Heabs L R. 9 0. P, 177. A creditor leceiving pajment 
from an exeoutor de son tuit, does not himBelf beoeme so, Bursele v Bird, 66 L.T. 
709 The intermeddling must be with deoensede estate ; so ihc section will not 
apply to dealing with joint family property which oannot be said to be an estate 
of the deceased, Bamaswami v. Veerappa Chetty , 88 Mad ,428 : 20 M.L J 808. 

Executor de son tort An executor de son tort (i e. an executor of his own 
wrong) ie the person, who being neither an exeoutor nor an administrator inter* 
meddles with the estate of the deoeased or does some aot with respect thereto 
which could properly be done by an exeoutor Cf. Williams On Executors , 11th 
Ed. p 177. Even a very slight aot of intermeddling will constitute a person an 
exeoutor de sen tort, Ayes hibai v. Ebrahim, 82 Pom ,864 ; Rogers v Frank, 1 Y 
& J, 402, Thus, using or selling or appropriating any pait of the deceased s 
goods will make a person such an executor V*de IUus fi) and the caBO oited 
thereagainet ; 8winbnrne, Part IV, s. 28; Puull v Simpson, (1846) 9Q B. 866 ; 
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Padgit t. Print, 3 Ttrm. Bept., 97. So killing the oettle of the demeed or 
demanding payment from bis debtors will make a man an executor oi hit own 
wrong, Magaluri v. Narayana , 8 Mad. 969. Vide also the eases oited tinder tbs 
heading, Decisions extending the principle to Eindns” at p 680, supra. A 
legatee in possession of tbe deceased's estate or of some portion thereof end 
holding the same adversely to the widow or other legatees may be sued as an 
exeoutor de son torU Papurbai v, Chuhermal Mulchand, A.I.B. 1929 bind 19*114 
I 0. 105. Bnt the mere taking away bricks from tbe kiln of the deceased, does 
not make the intermeddler an executor dt son tort, if there ie aetnal legal repre- 
sentative in existence, Satya Banjan Boychoudhury v. Sarat Chandra Biswas, £0 
O.W.N. 666 -AI.B. 1926 Cal. 826-96 1.0. 695. If a man being sned as an 
executor, defends the init in that character, he will become sn executor de son 
tort, Sharland v. Mildon, 5 Dare, 468 ; See Williams, p. 179. An administrator 
pendente lite, intermeddling with the estate after ofBsation of his cffiee is an 
executor de son tort and may be sued as suob, KshUish v. Radhico, 86 Cal. 276 : 
12 C.WN. 237. An exeontor appointed by tbe will, when be intermeddles with 
the estate, can be compelled to take probate, vide at p. 440, but an executor 
de son tort cannot be compelled to take out administration, Be Davis , 4 8w. ft Tr. 
213. Of. notes under seos. 280 and 281 Tbe lawful acta of an exeoutor de son 
tort are binding on the estate, Mountford v Gibson, 4 East . 464 ; Buckly v. Barbar. 
6 Ex. 164. As to whether a guardian of a lunatic borrowing money after the 
lunatio’s death, oan be treated as an Executor de son tcrt, eee Bathah v Santhamma , 
(1954) 2 M.L.J. (A ndb.) 187 -A I.R. 1964 Andhra, 15— relying on (1943) 1 M.LJ 
22- A.I.R. 1949 Mad. 266. Legatees helping themselves to take unauthorised 
possession of their legacies are executors de son tort, Natesa Sastn v. K, S. 
Sundaram CheUiar, (1968) 1 M L J. 470-4.1 R. 1963 Msd. 623. 


Administrator de Bon tort:— The Aot does not contemplate an administra* 
tor de son tort, Of. Walker & Elg, £1 i , 


Wrong purged by Subsequent Grant If after an unauthorised dealing, the 
exeoutor de son tcrt obtains grant of administration, tbe wrong will be purged and 
the traneaotion by him will be validated, Btll v Curbs, supia ; Eennck v. Burgess, 
Moor, 126. 

Quasi Executor de son tort:— If on tbe termination of his appointment, an 
administrator pendente lite continues to deal with tbe estate, be becomes what may 
be called a quasi exeoutor de son tort and may be sned as snob, Khitish Chandra y. 
Radhika, 3 Cal., 276 ; 12 O.W.N. 237. Cf. Magaluri s case, supra. 

The principle applies to Uahomedans i -~ When a Moslem heir entitled only to 
a share in the deoeased'e property, dealt with it in exoeee of hie there, he becomes 
au exeoutor de son tort with respect thereto, see Amir Dulhin v. Baijnath, 21 Cal., 
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Sit- to OmU v. WhittinstM. LA. 16 E«. 634 ; Bayn» +. Xtkltt, LA 14 

*«* 86a. B*t Mteparc d*itmumts*a Btgm m ?. 42» Zhou, 89 Boat, L B, 431* MJ, 
1927 Bom. >87*192 LCJ. 129, 

Exceptions : Whs* sett do sol constitute Exicstor 4t son tort The section 
provides two exceptions to the general role : (l) Intermeddling for the preservation 
of (ho estate or for funeral purpooto of the deceased or for Ibo deceased's (ami)? 
necessities does not make one an executor of bio own wrowg, (2) Dealing in 
ordinary course of business with (ho deceased ’• goods received from another, like- 
wiee makes no executor de son tort. Of. Williams On Executors, llth Sri , pu 181 ; 
aleo is re Eliza Martin , 82 Cal. 120* A. 1. R. 1286 Osh 611-147 I ©. 946. Dialing 
with the deoeased’s estate on a mistaken belief that the property it a man '$ awn 
property does nob make him liable bb an executor de bom tcrl ; no* does the dealing 
as an agent of the rightful executor, Sykes v. Sykes. LJI. 6 C.P. 118 ; Ball v. EliiotU 
Peake N.P.O. 87 ; nor does a dealing under a oolour of title* Flemings v Jarrat* 
1 Bap. N P. 396 ; nor does a bona fide purchase of some goods from the represents- 
tive of the deceased make the purohaeer liable to be sued ae an exeoutox de ton torU 
Seshayya v Snbhaji . 6MLJ, 186. 

IUtis, (1) : Takes to satisfy hta awn debt:— Where the surety of a deeeaaed 
debtor, paid off a certain debt due from the deceased, and oarried away certain 
goods belonging to the deoeased, it was held that such seizure of goods was 
equivalent to payment of his own debt within the meaning of this illustration, 
Narayan Sami v. Esa Abbayi, 28 Mad. 361. 

304, [Sue. S. 2GG] When a person has so acted as to become 
r . ..... , an executor of his own wrong, he is answerable 

ofhilownwroug 6011 ° r to rightful executor or adminiatiator, or to 
any creditor or legatee of the deceased, to the 
extent of the assets which may have come to his hands after deduc- 
ting payments made to the rightful executor or administrator, and 
payments made in due course of administration. 

The Section* if exhaustive The section is not exhaustive. It deals with 
some of the liabilities but not sit, of an executor de son tcrt> Ptayag Kumati v. 
Shiva Prosad. 42 C.L J. 280 (466). 

Liability of Executor do son tort The Exeoutor de son tort has all the 
liabilities of a rightful Executor but has not all his privileges, Rayner v. KohUr , 
L B. 14 Eq , 269 ; Padget v. Priett, 2 Term Rapt. 97 ; Coote v. Whittington. L.B* 
16 Eq*, 684 ; Williams on Executors, llth Ed. p, 184 ; but sso Cety v. Bills. L,R. 
15 Eq*. 79. He is therefore liable to aooount to the lawful executor or adminis- 
trator, Ibid ; and the administrator can maintain a suit for sooounts against bint 
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finder tfaii section, Ham Pei rival Eobean t. Administrator- General, Punjab, 11 Lab. 
825-30 Punj L.B, 503- A. I. R. 1929 Lah 768*19310 467. He ift liable etefi 
to tbe creditor or the legatee of the deoeaaed Ct. Carmichael v. Carmichael, 8 
Phlli'OC. 103 , Narayanasami v. Esa Abbayt,9B Mad 851 ; Ratanbai v Narayan 
Das , 61 Bom. 771-99 Bom. L.R. 906* A LB. 1927 Bom. 474*104 1 0. 794 {Inter, 
meddling heirs liable to the deceased's mortgagee] ; Chintamom v Sadguru , A.I.R. 
1956 Bom. 653. But be la liable only to the extent of tbe assets coming to his 
bands, after dedootiug the lawful payments made by him, see Ccote v Whittington, 
supra] 6 MLT, 862 (infra) Vide also Wiliams on Executors, llth Ed., p. 186. 
Cf. Hill v. Curtis , L R. 1 Eq. 908, 6 MLT 862 [infra). If he has mingled up 
bis own property with tbe assets of the deoeased and if the two cannot be sepa* 
rated, the whole fond can be seized, Magaluw v. Naroyana , 8 Med , 860 Be baa 
protection tor all lawful acts neoessary for tbe eBtate, Williams, p 185 Acte 
done, or payments made, by him in due cowse of administration, that Is snob 
acts or payments as the rightful executor himself would have done would he 
protected under this section. Buckley v. Barle i, 6 Exch *64, Padget v. Pnest, 
supra ; Qraysbtook v. Fox , Plowd, 282 ; Fyscn v, Chamber s. 9 M A YV 468; and 
he is entitled to plead suoh acts and payments in mitigation of damages, 
Mounfford v. Gibson , 4 East , 451 (454). Ent it is not oren to him to plead 
plsne diminish avit , (a plea of full exhaustion of assets in course of administration) 
if he retains the assets for his own use or satisfies his own debts, Naiayana* 
swami i. E^a Abbayi , 28 Mad, 351, supra. According to tbe Madras Court, 
if the retention of assets for self benefit or payment towards his own debt is not 
disproportionate to what he is entitled, law will not ask him to make any refund. 
Where the payments of the testators debts inoluding the debt due to the exeoutor 
de son tort himself are rateably paid by him, tbe payments will all be regarded 
as mads "in due course of administration” and no question of refund to the unpaid 
oreditor by him will arise, Seshtah v Hannah, (1989) 1 M.L J. 742 -(1989) M.W.N. 
405-AI.R. 1989 Mad. 662-184 IO 843. 1 here is no right of suit as between 
the different executors de son tort inter se. without obtaining a grant from tbe 
Court. F'amjt v Adarji, 18 Bom , 887, and the notes at p. 372. 

This seotion is a speoial provision and qualifies sec. 212 of the Aot, along 
with which it should be read' A case which falls within the purview of this 
section will not be hit by said seo 212, Mrs Mumoe v. llodiiguts, A I,R 1940 
Rang 178-190 1 0. 627. 

Liability of Bzeotztor de son tort when ceases;— Bnch executor gets no 
discharge unless he makes over tbe property and accounts to tbe rightful repre- 
sentative, 5, fore an aotion is brought and not after , Hill v Curtis , L.B. 1 Eq 90. 
His liabilities last so long as be continues dealing with the estate, Damodar v, 
Dayab, 11 Bom LB. 1187. 
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ViHttM ti Mil ifniut Exeeutoi team tort Tb* 1««*1 HpiMH^tirM fit 
•fa* ffcmicd *«,« not fi«a»mry pertte* in an Mtlon Hm uuatof it ton 

tott bp tb, legetee if ,t»b wrongful executor bat taken poeeeeelon of all tb# 
•mb of tha dee* ated, bat if b* ha* taken potteaiion only of a partoftha c#Ute, 
♦bay will ba neaeaaarp partita, Partkaiaratky a, Vtnkatairi, 46 Mad. 190 
(984, 986). 

Onna : — Tbe onat it on tha executor dt ton fort to prove is a anit again it 
bits by a creditor of tha deceased that he did not receive to much property aa 
would satisfy tbe plaintiff creditor, Sava Bhayi v Saibtt, 6 M.LT. 869. Cf.i 
Uagaluri v Nat ay ana, supra. 


CHAPTER VI. 

Of the Powers of an Executor or Administrator. 

305. [Pro. S. 88 & Sue. S. 267] An executor or admin iutra tor 
. . , baa the same power to sue in respeot of all causes 

of action surviving of action that survive the deceased, and may 
•td^th * nd 4efctadue exercise the same power for the recovery of debti 
as the deceased had when living. 

N B — l4 The wording of boo 88 of the A ot of 1881 has been adopted. It is 
mere in oonsonanoe with the language of the Indian draftsman and involves no 
change of subefcanoe. M — Notts on Clauses of the Original Bill . 

Power of BzoeutoT or Administrator An executor or administrator 
possesses the same right as tbe deoeased himself (if living) would have bad, 

(1) in the matter of suing iu respeot of causes of action surviving the deoeased, 

(2) for the reoovery of tbe debts due to the deceased's estate ; see fitretrar Ohose 
v. Snsh Chandra 80 G,L J. 180-49 O.W N. 766-A.I.R. 1946 Cah 299. Thia 
naeessarily follows from tbe provisions of sec. 211, supra* by virtue whereof 
tbe exeoutor or administrator becomes the legal representative of the deeeeied 
for all purposes, and the deoeased’a estate vests in him, and it is the duty of such 
exeoutor or administrator to collect all the Besets of the deceaseds to pay bis 
creditors, to disoharge all the obligations and to distribute the residue among the 
legatees and heirs, E P, Robson v. Administrator- Central, Punjab , infra* tide tb# 
notes and oases at pp. 865-70, whioh are not repeated here. Vide also sees. 213, 
221 and 327 and the notes thereunder. Under the English law the administrator 
represents only the personal estate of tbe intestate, and not the real estate which 
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•Hotly panel to tbo hair, but no, 911 of tbo lot makes a departure from the 
English low in this respect and veafca all descriptions of property of tbo intestate 
Id the administrator (if any), F. P. Robson v. A dmtnsi/va for- General, Punjab, SO 
PLB, 603-AI.R. 1999 Lab, 768. For the power a of Executors and Adminie* 
tratora, read tbe "General notea M under eeo 807, post, Ibt executor can institute 
a suit without obtaining a grant, but be cannot prooeed to a decree without it, 
Jamietji v Berjibhai, 87 Bom., 168. Vide also the P. 0. oaeea of Chandra Kithore 
▼. Pratanna Kumari, and Soona Mayna v. Soona Navtna , cited at p. 880, supra, 
and the other oaeee at pp. 879-80, ante. An adminiatrator oan agree to pay 
the time-barred debte of the deoeaeed, and a transaction entered into by him for 
that purpeee can be enforced againet the aeiete of the deoeaeed in bis hands, 
Peetonji v. Bai Usher AM, 80 Bom. L B. 1407-A. I. R. 1928 Bom, 689 “112 
I O. 740. 

Position of Moalem Executor or Administrator Beo. 218 does not apply 
to him (eee p. 381) ; nor doea eeo. 212. Therefore, taking out a grant ia not 
eomputaory for him, vide at pp. 871 & 881, ants. But under eeo. 273. his represen- 
tative character is established by a grant. He bae alao the powera conferred 
on him by this aeotion. See Kurrututain v. Abba * Bossein, 33 Cal. 116; rend 
aieo the notea under a similar beading at p. 371, ante • 

Cause of Action The term has not been defined in this Aot or in tbe 0 P. 
Oode, 1908. But it oooure in seo. 20, O. II, rr. 8-7, O.vii and therefore tbe oaeee 
thereunder may be consulted with profit. Shortly stated, it means tbe right to 
bring an aotion, Chandra Mohan v. Bi&wambar , 1 B L B., 0 0 , 42. Lord Esher, 
M B defines it as "every fact which it would be neosaary for tbe plaintiff to 
prove, if traversed, in order to support bis right to tbe judgment of the Court'', 
Read v Brown . L R. 22 Q B D. 128 (181) ; see alio Chandra Koer v Pertab Singh , 
16 I. A. 166: 16 Cal, 98. It ia oompoatd of all the relevant matters of fact 
requisite to the establishment of tbe right which bas been infiringrd. De Souza v. 
Coles , 8 M.H.O.R 884 ; eee also Oobinda v Peram Devt, 12 Mad , 186 ; Pettarary v. 
Andimula, 6 M.H 0 B. 419 ; Rajendra v Santa, 1 M H.O.R. 486 ; Ittapan v. 
Manavikrama , 91 Mad, 168; Oanga ?. Ramasamy , 26 Mad, 786; Kalidhanv, 
Stb, 11 O.L.K. 67 (69-70); Salima v Sheik Muhammad , 18 All, 181; Banki 
Behari v. Pekhi Ram , 26 All , 48 ; Deep Naratn v. Diertert , 81 Cal., 274 ; Mody v. 
Agitrai, 29 Bom,, 868 ; Partabchand v Jcharmul, 30 Bom 167. 

Procedure Under O, VII, r. 4, 0 P. Oode, 1908, when a peraon sues in a 
representative obaraoter he must show, not only, his interest in the auhjeot- 
matter, but also tbe steps be has taken to attain to that obaraoter. Cf 0 XXXI. 
0. P. Oode. 


"Survive the deceased ” Vide notes under tbe next section. 
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[Pro. S.89& Sue, S» 268] All demand* wbateoevs* and 
all rights to prosecute, or defend any action or 
special proceeding existing in favour of or against 
a person at the time of his decease, survive to and 
against his executors or administrators ; except 
causes of aotion for defamation, assault, as defined 
in the Indian Penal Code, or other personal injuries not causing 
the death of the party ; and except also cases where, after the death 
of the party, the relief sought oould not be enjoyed or granting it 
would be nugatory. 


Demand* and right* 
action of or against 
deceased survive to and 
against executor or 
administrator. 


Illustrations. 

U) A collision takes place on a railway in oonsequenoe of tome Degleet or 
defanlt of an offioial, and a passenger is severely hurt, bnt not so as to oanse 
death. He afterwards dies without having brought any aotion The oanse of 
aotion does not survive. 

(it) A sues for divoroe. A dies. The oanse of aotion does not survive to 
his representative. 

The Section : — It says that al! demands and rights of aotion in favour of or 
against a person existing at the time of his death survive to or against his executors, 
subject to two EXCEPTIONS : (l) oauses of aotion for dofama* 
Exceptions. Hon, assault (as defined in the I. P. 0.) other personal 

injuries not causing death , do not survive ; (2) there is no suob survival also where 
the relief becomes infructuous after the party's death* For an instance of 
personal injuries not causing death, vt de illustration (i) ; as for an instance of 
the relief becoming infruotuous, vide illustration (ii). The words "proseoute or 
defend” snd ' in favour of or against' 1 clearly show that the section covers the 
oases of both plaintiff and defendant. The word "prosecute*' is not here used 
ia the sense in which it is used in a criminal Court. Of. 44 Mad. 417 : 66 I C» 
649 (infra). The expression "speoial proceeding" is not limited to proceedings in 
the nature of suits, but is wide enough to cover summary misfeasance proceeding* 
under see 236 of the Companies Act, Official Liquidators v. Jugal Kishore t I L.B. 
(1939) All. 6-1988 A.L.J. 1002 -A.IK. 1939 All. 1-180 I.C. 489. Comp. 
Peoples Bank of Northern India Ltd • Eargopal , A.I.B. 1986 Leh. 271-160 
I.C. 769. The phrase "causes of action" points to the civil obaraoter of the 
action, Ibid The heirs of the deceased are not included in the expression, 
"executors and administrators", and a cause of aotion, therefore, dees not hero- 
under survive to or against them, Ca x sim d Sons v. Sara Btlt, 18 Bang 885 — 
A.IR. 1986 Bang. 17-160 I 0. 716- relied on in Arura Chalam v. Subramanian, 
(1967) 2 M L J, 687- A T B. 1968 Med. 142 ; Official Liquidators v. Jugal Ktshtre ♦ 
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in India only ao far aa it baa found expression in this section a in the Legal 
Representative®* Suits Aot of 1056. For causes of actio# outside the maxim, 
read Btreswar Ohose v. Srish Chandra , 80 O.L.J 180-49 O.W N. 766 - A I R. 1946 
Cal. 999 For exceptions to the rule aa envisaged by the said two atatntea, tide 
the oases under the last paragraph. An executor oannot maintain actions for 
assault, battoiy, falsa imprisonment, libel, slander and so foith. as falling within 
the exoeptiona Williams, p, 610 ; fiatchardv Mege, 18 Q B.D 771. For aefciona 
for personal injuries, see Pulling v. O I. By Co., 9 Q B.D 110(119); and the 
Indian oases oited under the heading ‘'Personal Injuries" below* For exeeutgr'e < 
right under the Legal Representatives’ Suita Aot and Fatal Accidents Act, vide 
notes at p. 699, supra, A suit for possession of the person of a minor against a 
defendant does not survive against his widow or legal representatives on the 
defendant's death as it is in the nature of an actio persQnahs t Shaufa v. Mum khan , 
26 Bom . 674 An aotion for deceit fails within the acepluns. Cf, Petk v. 
Gurney , L.R. 6 H.L. 877 ; Be Duncan , (1899) 1 Ch , 887. 

Sfeet of decree against the Grantee The deoree and the auction sale in 
execution thereof are binding on the eatate, Grace Bosamund v Padmanatha , (1914) 
M.W.N 921 . 1 L W. 1088 17 M L T. 18 : 26 1.0 369. 

Personal injuries .-—According to the Calcutta High Court, the expression 
means only bodily or physical injuries, as oppossd to injuries to property, oredit 
or reputation, that is, only the injuries to the man's bedy or tenon and not to the 
man as a whole (including both his mind and body) sre oontemplated. Therefore, 
aooording to it, injuries caused by malioioua prosecution will not be peiecnal 
injuries, and a suit for damages for roalioious prosseution will survive, Krishna 
Behan v. Corporation qf Calcutta , 31 Cal 998 : 8 O.W N. 746 (reversing 81 Cal,, 
406). Aooording to the Rangoon Court also, the "personal injuries*' are taken 
to mean bodily or physical injuries as opposed to injurises to property or repu* 
tation. and are regarded as ejusdrn generis with an asesult and not with defamation 
Therefore aooording to that Court a cause of aotion arising out of injuiy to a 
man's oredit and reputatiou oauBed by the wrongful acts of the deceased defen- 
dant will survive against his exeoutors and administrate rs, Cassm & Sens ? Saui 
Bibi t 18 Rang. 386 -A. I R. 1986 Rang 17-160 10.716. The Allahabad view is 
somewhat akin to this, inasmuch as aooording to it cause of aotion for a pecuniary 
loss through deception of the deceased survives, Deha Dun Tramways Co, v. 
Saner aj, 68 AU. 342 - A. 1 R. 1986 All. 996-169 1.0. 977. The other High Courts 
differ from this view. Aooording to them the expression eoveis inyunes both In the 
mind and the person and therefore include injuries resulting from defamation, 
wrongful arrest, illegal detention, malicious prosecution and tbs like, with the 
resu’t that there te no survival of the cause of sotioui in relation to any of them 
at all. Saridas v. Bamdas t 18 Bom,, 677 , Shanfa v. Mumkhan, 96 Bom.» 674 ; 
Moti'al v. Sarnarayan , 47 Bom., 716 : A.I.R. 1928 Bom. 408 : 26 Bom L.R. 486 ; 
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dadegi Marappa v Mar wadi t 20 M, L. T. 803 ; Y» Samnaju 81 V &*J. 722 j 

Rustomji v. Atom, 44 Ifad., 867 i Qvlabrao Ramchandra v. Deorao Krishna Baa, 
30 N.L R. I8fl«* A.I.R. 1984 Nag. 119-149 I.C. 1079 ; Peoples Bank of Northern 
India 7. I) so Raj. A. I. R. 1986 Lah TOff^lfiOI.G 769; Punjab Singh 7. Bam 
Autor, 4 P.L J 676 ; (1920) Pat. 62 : 82 I.O. 846. That it, those Courts use the 
term "pereonar' in its ordinary sense and do not take it as equivalent to ‘physios] 1 , 
RaUn Chand v. Municipal Committee, Htrganghat, 27 N.L B. 287-A1.R 1981 
Nag. 9-180 IC. 86 Acoording to the Madras Court, if in an appeal against 
dismissal of suit claiming special damages (being costa incurred in launching 
proiecution for alleged libel), the appellant dies, the eanse o 4 action doea not amit# 
to bia legal rapresentative, Ayya Ramasmmi Naicktr 7 . Manieka Naicker, (1944) 
1 M.L.J. 416 - 1944 M W N. 463 - A I.R, 1944 Mad. 406. If a suit for malicious 
proBaoution is decreed and damagee are awarded, the whole eomplexion of the caae 
changes, and the olaim is merged in a decree. The rights and liabilities arising 
under the decree awarding damages for malicious prosecution continue, when the 
the plaintiff dies during the pendency of an appeal against the deorce, so 
far ae the appeal ii oonoerned, but as regards the oroae-objeotions they 
abate, Qulabrao Ham C hands a 7 Deorao Knshna Rao , 80 N.L R. 186 -A I.R. 
1934 Nag 119-149 I. G 1079; Baton Lai v. Babul al, A.I.R. 1960 Madb. Pra. 
200 . 

Criminal Prosecution The saotion does not apply to criminal proceedings, 
O Tin Maung 7 The King , 1941 Rang. LR. 224- A. I R. 1941 Rang. 202-196 I.C. 
64. The word "proceeding 1 ’ refers to a "proceeding" in the natuve of a suit, Hazara 
7 Emp , 2 Lah 27 (31) . A I.R. 1922 Lah 227 : 69 I 0. 918. Tl it case dissents 
(and rightly too) from Ishar Das v. Emptier , 10 P R 1908 : 7 Cr. L J. 290, which 
held that the principle undeilying this aeotion could be extended to oriminal pro- 
aeoutiona for defamation, on the reasoning that there are no great difference between 
a civil and a criminal action founded ou defamation. It may be noted that where the 
complainant in a defamation oaae dies during the course of the trial, the 
Magistrate may, in the exeroise of his discretion under sec 269 of the Cr.P Code, 
continue the trial and not diaobarge the aocuicd, and this can be done, not 
withstanding eeos. 198 and 247 of the Cr. P. Code, and thia seo. 806 will not affect 
the Magistrate's action, U tin Maung v. The King,supia, The word "prosecute" 
is here used in the earns sense as used in aeoe. 14 and 16 of tbe Limitation 
Aot and not to imply a oriminal prosecution. The phrase, “oauaea of eotion", 
which is unknown to oriminal law points to tbe civil obaraoter of tbe action, 
Ibrahim v Shaik Dawood, 44 Mad., 417 (419): 40M.LJ. 861 : (1921) M/W.N. 
227 : 66 l.O. 649. 

Oaiea under Workman's Oompinutlon Act:— Peed (1968) 1 Andhra W R. 

816. 
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307. [Pro. S. 90 & Sno. S. 269] (1) Subject to tike provisions 
row* oi czMator or of sub -section (2), an executor or administrator hat 
administrator to diapoa* power to dispose of the property of the deceased, 
of property. vested in him under section 211, either wholly or 

in part, in suoh manner as be may think fit. 


Illustrations. 


ft) The deoeased hss msde a spsoifio bequsst of part of hit property. The 
executor, not having assented to the bequest, sells the subjeot of it. Tbe sals is 
valid. 


(it) The exeoutor In the exeroise of his dieoretion mortgages a part of th| 
Immoveable estate of tbe deoeased. The moitgage is valid. 


(2) If the deceased was a Hindu , Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person, the general p< wer conferred 
by sub-secion (1) shall be subject to the following restrictions and 
conditions , namely : — 

(i) Tbe power of an exeoutor to dispose of immoveable 
property so vested in him is subjeot to any restriction 
whioh may be imposed in this behalf by the will 
appointing him, unless probate has been gi anted to him 
and the Court which granted tbe probate permits him 
by an order in writing, notwithstanding tbe reBtnction, 
to dispose of any immoveable property specified in the 
order in a manner permitted by tbe order. 

(ii) An administrator may not, without the previous 
permission of the Court by which the letters of admi- 
nistration wete granted — 

(a) mortgage, oharge or transfer by sale, gift, exchange 
or otherwise any immoveable property for the time 
being vested in him under section 211, or 

(h) lease any such property for a term exceeding five* years. 

(Hi) A disposal of property by an executor or administrator 
in oontravention of clause ( i ) or clause (ii), as the case 
may be, is voidable at the instance of any other person 
interested in the property. 
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(3) Before any probate or letters of administration is or 
are granted in such a cast, there shall be endorsed 
thereon or annexed thereto a copy of sub-eection (J) 
and clauses (i) and (Hi) of Bub-section (2) or of sub • 
section (J) and clauses (? i) and (Hi) of sub-section (2), as 
the case may be. 

(4) A. probate or letters of administration shall not be 
rendered invalid by reason of the endoisenient or 
annex ure required by sub-section (<?) not having been 
made thereon or attached thereto, nor shall the absence 
of such an endorsement or annexnre authorise an 
executor or administrator to Bet otherwise than iD 
accordance with the provisions of this section. 

Gemral Notes —The section wives the exeoutor power* at least a* esleneive 
»• those of an exeoutor in England before 1926, Cedar ante De v. NaundiaK.De, 
r.O Hal. 994-A.IR 1939 Cal. 429 = 144 I C 137 Fxeeutore are bound to eatry 
out. (he direotione of the will It is unseemly on then part to obtain the piolete 
of a will and theu, instead of aotiug as ministers of the will of Ihe leatatur, turn 
awainet !iig wishes and try to not in oontravention of the directions of tbe 
teststrr. Dal Kmhna v Vu.ayak, 34 Bom L R. 113- A I B. 1982 Bom 191-139 
I.C. 694 For the power* of an exeoutor or admiuietretor. read the notee at 
p 696, ante- An exeoutor stands in the position of a trustee for tbe parties bene- 
fioiaily entitled to the estate Hie primary duty is to realise the eeeele end to 
administer the estato in the beat possible way, Mahitned Evstam v. Bai 
Auhabai, 91 Bom. L R. 1365 - A 1 R. 1932 Bern 604 -141 I.C. 7?4. 

Sub. sec. (1): Pow9T of Disposition: — Tliis section give* » vety wide lower 
of disposition over the deos .Bed’s proporty to the executor or administrator, of 
oouree, aubjeot to certain limitations in the oase of Hindus etc [vide sub- *ro 2). 
Cf. A I.B, 1961 Cal 411, infia. So he oan dispose of the estate either wholly or 
in part by mortgage or sale as he thinks fit. Seait v. Broun, 1 All , 710 (F B.) : 
Thorne v. Tkvne, (1893) 3 Ch. 196 ; Andinu v Wiighby, 4 Bro C.C. 126; McLeod 
v. Drummond, cited i fra , Vane v Rigden, (1870) 6 Cb App. 663 Obtaining of 
probate is not a condition preoednnt tor the prrpose, Fanat Kumar v Bim 
Chmira, A.I.R, 1961 Oal. 411 One paramount principle should however Le 
borne in mind The exeoutor or adrainistiator doe* not possess an absolute 
power of disposition as an owner of a propeity does ; be will have this power, 
subject to the limitations oonlemplaled in tie section, only if it is necessary 
for the purposes of admioietralion, Annadalandhv Dai. \. Amhca Charan, 47 C l J. 
669-A.I.R 1928 Cal. 412-107 1,0. 747. It should also be remen bated beta 
that the power of disposition contemplated by tbe section is subject to the Bole 
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of Bequasthable Third under the Mahomedsn Law, Anarali Tarafdar ▼. Omar Ait, 
65 0 W.N. 88- A, I B. 1961 Cal. 7 . The phrase, "power to dispose'', includes any 
disposition by way of sale, mortgage, charge, exchange, lease and might also 
[collide a gift. Eastern Mortgage <t Agency Co v. Bebati Kumar, 8 O.L.J. 560; Ma 
Sexn Bye v. Chetfg Firm , S Rang. 448-AJ.R. 1920 RaDg. 10 « 91 I.O. 668; 
Jethxba i v Chotalal, 34 Bom , 209 ; Kul Hus°ain v Ajodya, 6 OLJ 626: 64 1,0. 
: *21, That gift is alao inoluded in tb* power is evident from sub aeo. 2 (ii) (a), 
below. Vide also Mead v Orrery , 8 Atk 289 This is the neosBsary legal conse- 
quence of the provisions of sec 211, supra The discretion given to the executor 
or administrator hereby should not however be arbitrary, but be based on good 
reason Mane Pinheiro v. Jotmdra, 28 0 L J 141; 47 1 0. 289 Cf Manoramav. 
Kalichiran, 31 Oal 166: 8 O.W N. 273. The discretion should be exercised 
having regard to the welfare of the benefioiaries, [Cf. Nisi ai ini v Nundalal,i0 
Oal. 869: 7 O W.N 353] as hia position very much approximates to that of a 
trustee. Having regaid to the provisions of aeo. 36 of the Inri Trusts Act and 
those of this section it seems that the executor has no power to grant a lease for 
nioety-nme years with an option to the lessee to purchase the rrveiaton in the 
demised premises or m any part thereof at any time during the said peiiod, 
M<thf>med Hussain v Bai Ai&habai, 34 Bom. L.R 1365 -AI h 1932 B(m (04- 
141 TO 734. supra ; oonsult Oceanic Steam Navigation Co, v Scutherlerry, (1880) 
16 Oh D 286 An executor giving security by deposit of testatoi 's title deeds 
to one of his (testator's) creditors does not asauma peiaonal liability for the 
debt, Jamshedji Jeejtbhoy v. Sorabp Byramp, 67 I.A. 270 “1, L.li. (1940) Bern. 
634-42 Bom. LR. 719-71 O.L J 469 -44 CWN. 653- 1 L B (1940) Ear (P.C.) 
179-1940 MWN. 706 -(1940) 2 MLJ. 126-AIR 1940 PC. 76-167 I C. 
773 (PC). Thera may however be circumstances m the case which may render 
the executor in the above case liable for interest on tbs debt, Ibid. The word, 
"property", being used in this sub section without any qualification must oover 
both moveable and immoveable property, Seale v. Brown, supra 


Position of Purchaser or Mortgagee The executor baving complete authority 
to dispose of the property, the trauefeiee acquires a perfect, title, and ia not 
required to aee to the payment of the legacies or other charges, Socletnan v. 
Bihmtulla , 6 Bom L H. 800; Shn Behanlalp v Bat Bajbai, 23 Pom , 242 ; 
Gantpathi 7y%r v. Sxvafnalmt, 86 Mad. 675 : 23 M.L J. 306 : (1912) M.W.N 1112 : 
17 1.0 4; Ahionee Shematl v Sheikh Ahmed Omar , 83 Bom. L R 1066- A JR, 
1931 Bom 633-136 IO 817 fosse of Mahomedan Executor). Thus, a lonafide 
purchase! may possibly have protection even when the disposition of property is 
not for purposes of administration, Anvadalanahu v. Amhca Chaian, 47CLJ. 
669- A I R. 1928 Cal 412 - 107 I 0. 747. It ia not necessary for him to aee to the 
application of the purchase money or the necessity of tbe transaction, Gieender 
v Mackintosh, 4 Oal.. 897; Umamtyi v. Janahi , 110 248 (Cal); McLeod v. 
Drummond 17 Vea , 164 ; Soctt v. Tyler , 2 Diok » 72fi ; oi to aee whether tba 
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debts have been paid, or whether any debts exist at all, Rvcplal v, Mckim*. 10 
B.LB. 271 (N.). Also vide infra , under the heading, “Eflfeot o! Permission. 1 * 
But the position may be different where there are special eireumstanoes necessita- 
ting an enquiry by him into all these matters, 1 I 0. 248 (supra); for instance* 
where the executor is acting fraudulently and in breeoh of his trust, and the 
intending purohaser gets notice of the faot, 6 Bom. L.R. 600 (supia ) ; Dc$ v. 
Fallows, 2 Cr & Jer, 481. Comp. Imperial Bank of India % Madras v. Krishna 
Murthi . 65 M.LJ. 471-A.T.R. 1083 Mad. 628*144 1.0. 479. The protection 
whieh a bona fid* alienee without notice enjoys in consequence of the executor’s 
wide power of disposition under this section is not available, where tbe alienation 
is made for purposes not binding on the estate (as for example when tbe executor 
makes tbe alienation for tbe purpose of paying off bis personal debts) and tbe 
alienee has notice of the faot, Namberumal Chettt v, Veeraptrnmal 69 

MLJ. 696-1931 M.W.N 224-A.I.R. 1930 Mid 966-128 1.0,689. A trans- 
feree with notice from an exeoutor acting in fraud of tbe benefioiaries is never Bale, 
Be Verrell , (1908) 1 Ch 66. The position becomes still woise if the transferee 
aotively oolludes with defrauding exeiulir, B'ce v. Oirdcn, 11 Beav,. 566. So 
far as an intending lender to an exeoutor is oonoerned, the eeotion imposes no 
duty on him to enquire into facts outside the will as they existed in mediately 
prior to the testator's death. Muoh of the usefulness of the statutory power con- 
ferred on the executor by this section would be nullified if we were to asstne such a 
duty of enquiry in a person desiring to deal with an executor, Sunil Kumar Kiir 
v Suit Kumar Kerr, 67 I A. 102-I:L.R. (1940) Ear (P.O.) 76-44 C W N. 269- 
(1940) 1 M.L.J. 795-1940 M.W.N. 137-42 Bom L.R. 394-1940 A.L.J. 66- 
1940 O.WN 86-42 PLR. 120- A.I.B. 1940 P.O. 80-186 1.0. 676 (P.C.). 

The section affords a protection to the transferee only when he deals with 
the executor qua an exeoutor and not qua an owner, Geetaranee De v. Ncvrendra 
Krishni De, 60 Ual 894-A.I.R. 1933 Cal. 429 -144 1.0.137. 

No power of disposition after general administration has been ordered ~ 
After an order for general administration has been made, there is no power of 
disposition hereunder exoept without the sanction of tbe Couit, TTtZscn v. 
Kenmare , (1943) 1 Gb. 416 

Sob.sec, (2) : Restrictions in case of Hindus &c Under this sub-section, tbe 
general powers conferred by sub-seo, (1) are, in the case of Hindus, Muhammadans, 
Buddhists, Sikhs, Jainas and exempted persons, subject to tbe mirictions and 
conditions contemplated by tbe sub-olauses hereof. So, tbe position is that 
a Hindu exeoutor can deal with tbe property of the testator in tbe same 
manner as the owner himself could have dealt with it, unless bis powers are 
restricted or limited by tbe terms of the will. Vi hen bis powers sra 

restricted by tbe will, be oan dispose of immoveable property only with the 
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permission of the Court, Manehlal ?. Keshav. 89 Bom, LR. 1094- A.I B. 1988 Bow, 
7l«*178 IQ. 790. The operation of this sub-section is confined to mmouable 
property only* M cJnb-sfo. (2) reproduces the provisiors oi sec 9 of the Act of 
1881, whioh were inserted in the Act by sec. 14 of Aet VI of 1890'’ — Notes on 
C auses of the Original Bill . Before the Succession Aot and Probate and Adminis- 
tration Act were fused into one statute, an interesting question would very often 
emerge out of the fact whether the letteis were granted under one statute or 
the other ; and a grant wrongly issued under odo statute, while it should have 
been issued under the other one, would involve undesiiable consequences unless 
altered into one under the right statute, see Chet try ar Ftim v.TonMa , 6 Rang. 
411- A. I.B. 1929 Bang 6-112IO 20 

Clause (!) : Restrictions imposed by tbs Will : — The powers of an executor 
are very wide and can be restricted only by the conditions imposed by the will. 
8o he oan do any aot under sub-seo (1) if not forbidden by the will, Bomdhcne v. 
Sharfuddin , 9 Bur L T. 236: 34 1.0 128; Mtihb*ti Mehcrbat, 23 Bom LB. 
858. Cf. Pran Krishna v Sa'ibala, 46 1.0,852 (Cal). Where the will gave the 
executor power to sell the property to pay off the testator's debts oi if ihe pro* erty 
turned to be a losing concern, the executor was held to hove power to mcrlgage 
the property in case of necessity, aB there was no prohibition against mortgaging, 
Puma Chandra v Nobtn. 8 O.W N 362. But see Zaxnab Btbt v Chttly Firm. 12 
But L T. 109: 51 I O 668; Ramdhone v. Sharfuddin supra It has been held 
that an executor has power to mortgage the property of the teststoi unless 
prohibited by the terms of the will, 9 C.L.J 260 (supra), Cf aho lie Nvndo Ball 
Mnlliek . 23 Cal, 908; Bajani v. Rumanath , 8 C.WN, 483; the case of Kantt 
Chandia v KrtsLo Churn, 3 C«W N. 616, ia not really (though apparently) oppestd 
to thii view, as this ques* ion was not > aised there. As to whether, the executor 
can exercise by attorney tbs powsr of sale given by Statute or by Will, see Jogendia 
Chunder v Apurna Da*i, 13 OWN. 1190 Cf. lie Dawson and Jeihn’s Conti act. 
(1904) 2 Ch 219 Where the will gives the power of sale for a limited purpose, 
the executor's power will be restricted accordingly, Shn Behanlaljt v Bat 
Ryhai, 23 Bom, 342. Wbe»e power of sale was given only in case of 
necnsCy transfer without proof of necessity would be bad, 1 ilea Bam v Deputy 
Commissioner , 26 l A 97 26 Cal 707 Vule also the oases oi ted supra 

According to some opinion a prohibition as to sale has been held to 
imply a prohibition as to mortgage also, as a mortgage ultimately culminates 
into a sale, Knihnaswamt Ayengor v Oourtamma, A. I R 1936 Mad. 266"" 
163 I. 0 195 Where the testator direotsd that the executor was to 
mortgage the property to the Official Trustee of Bengal in order to pay a parti- 
cular legacy, a mortgage in favour of some other peieou was held to te 
in oontriivention of the terms of the will, Vaughan v Eeseltine, 1 All , 753. W here 
there is a specific direction as regards the investment of the money mentioned in 
the testators' will, the administrator is not entitled to invest the nocney otherwise 
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thin is directed by the testator Without the sanction of the Court, Imperial 
Bank of India, 'Madias v. Krishna Murthu 65 MLJ. 471-A.I.R. 1989 Mad. 628* 
144 1 0 479. It should however be remembered that the terms of a will oan 
impose restrictions as to right of alienation on the executor only qua sxeoutor. 
So, if the executor is also the residuary legatee, the testator oannot restrict bil 
right of alienation in his capacity as such legatee, Jagobofidhu v Dwartka , 28 Chi., 
446. In absenoe of any restnetion imposed by the will, the executor's power of 
dispositon is unfettered, and he can dispose of the property even without a grant 
Mahomed Yusnf v. Hargovandas, 47 Bom., 281; 24 Bom LB 758: A. I R 1922 
The Oou rt granting ^om » 892, Of. 36 Mad 575. If the restrictions imposidbyths 
probate may remove the will prove injurious to proper administration of the estate, 
the Court gianting probate can remove the restrictions ahd 
authorise alienation contrary to them, Eastern Mortgage Agency & Co . v Bebati 
Kumai, 3 u L 3. 260. The executor need not ask permission of the Court except 
for temoval of the resti lotions imposed by the will, Be Nundo Lai , 28 Cal , 5C8, and 
the Court need not intervene in the administration by an executor except for the 
purpose of authorising contiavention of the test) lotions imposed by the will. Be 
India Ohandia 23 Cal 580 As to the Judge's power to remove the restriction! 
imposed by the will, lead also Maneklal v Keshav 89 Bom, L R 1094-A.l.B. 
1988 Bom 7l -178 i.C. 790 Where there ib no restriction, an application for 
permission is unnecessary, and may be regarded aa without jurisdiction, Be Indra 
Chandra, 28 Cal 680. Of Oanapatht v Swatnalmi, 86 Wad 676: 28 M L J 306: 
(1912) MW.N 1112’ 17 1.0 4. The mere faot that the testator intended that the 
property should not be divided till the minor sons of the testator attained the age 
of 21 years does not amount to imposition of restrictions by the f estator, Ahionee 
Shemail v Sheikh Ahmed Omar, 33 Bom LB. 1016- ALB. 1981 Bom. 688*186 
1.0 817 As to the question of rest? iotions with reference to a permanent lease, 
see Satis Chandra v Jnanada, 1 I C 864 (Cal ) 

N B —The restriction u >on the powers of an exeoutor to deal with immove- 
able pioperty may be either express or implied, Maneklal v Keshav, 89 Bom L.H, 
1094 -A I R 1988 Bom 71-173 1 C. 750. 

Mahometan Will For the right of alienation with respect to the estate of a 
deceased Mahomedan, eee Bamdhone v Shaifuddin , 9Bur.LT. 286: 84 10.128* 
For the position of a Mahomedan Exeoutor, vtde at pp 871 A 596, ante ; alto read 
the Bombay cates cited there, e g 102 1 C. 129 ; 185 I C. 817. 

Oiause (It): Administrator's power of Disposition: Permissitn of Ccnrt:— - 
We have seen under clause (i) that the power of disposition of the executor 
is not dependent on the permission of Court except for the purpose of 
overriding the directions contained in the will, Be Kundo Lai , 28 Cal 908. Cf. 
Mahomed Yusuf v. 27 argovandas, 47 Bom. 291: A.L B. 1922 Bern,, 892 i 
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24 Bom. L.R* 76S The objeot o( this clsuie i« to eoeble the DUfcrict Judge 

M the Court of testamentary jurisdiction to see that the transfer applied for 

fa necessary in the interest of the adminiatration of tie rafale, Indram, In ret 

68 All. 422-1981 ALJ. 36-A.I.R. 1981 All 212-180 1,0. 498. In reapeet 

of the question, of dependency on the Court's permission for the porpofcf a of an 

alienation, ths sxeoutor tain a much better poaition than the adminiotrator, vide 

Rwidhone v, Sharfuddin , 9 Bur. L T. 286 : 84 1,0. 128. The executor baa not got 

to look to the Court unleaa bia banda are tied down by the will* but administrator’* 

power of diapoaitlon over immoveable property la absolutely 

tttaaioii n ^ PW " d^P^ent on the Court'* permission ; in ebaenoe ol such 

permission, the alienation ia invalid and unavailable as 

against the other lawful claimants of the estate, Laxmidas v Uvrail Qafar, 28 

Bom. L B. 1262- A. I B. 1927 Bom. 16-99 I.C. 482. Where a mortgage transaction 

by tbe administratrix becomes invalid for want of tha necessary sanction, the defect 

will not be eared by the faot that the Court bad on a previous oc eaeii n suborned 

a limited sale of the property, Chandri v Abdul, 61 Bom. 16-5:8 Bom. L.B. 3 360 — 

AIK. 1927 Bom. 49-98 1 0. 916. Permission to alienste cannot If inuhd ly any 

other person than the exeoutor (only on limited occasions) and tbe administrator, srd 

the permission ia neocaeary only for tha purpoata of proper administration of the 

estate, vide Indra Chandra , 28 Cal., 680; Re Nurshingh, 9 O.W.N 686 Tie 

objeot of this danse is to enable the testamentary judge to see wbetker the 

proposed alienation for which permission ia applied ia neoesaary in tbe interest 

of the administration of tbe estate, Inre Indian/, 68 All. 422 -981 A. L J. 86- 

A.I.B. 1981 All. 912-180 1.0. 498. Therefore, where there ia no queetion of 

administration, tbe testamentary or probate Judge bag no jurisdiction to accotd 

- . . permission to transfer. So, where the estate ia fully admmia- 

£io permission wnere t 

administration has ter- tered , and there are no debt! er legacies to be paid, there 

initiated. j, no neoeetity for the Court to grant perminion, SOWN, 

686. supra ; Lakhmi v. Nanda Bani 9 C.t. J. 116 Of , Admit y. Ji nshnadhone, 

21 C.W N. 1129. Therefore, where administration ia at an end, application to 

the Dietriot Judge in hie teatementary jurisdiction for permission to cell ia 

antirely a wrong procedure and really speaking the Judge will have no jnriidiotlon 

to ptie ordere for eale, Indram, In ie. 68 All. 422-1981 A.L.J. S6 — AIR. 1981 

All. 212-180 IQ. 498; conversion of property at tbe inetanee ol a legate. - 

trustee, is a question under eeo. 92 of the C. P. Code and not barennder, 76f’d 

Bo. where after full adminiatration. the administrator remains in possession sa 

an heir-at-law it will not he neoessery for him to seek any such permission for 

hie declines with the eetete, 8 C.W.N. 686; Banina than v Bapammal, 17 M.LT. 

61 : 27 1.0. 849. In a enbaequant oaae, the Calcutta Court without oonaidering 

tha eaece of I C.W.N. 636 aod 68 All. 422 and without considering the oorreefncae 

of the decision in 9 CL.J. 116, hae bald that even after the estate has been 

completely administered, tbe probate Court bee jurisdiction to grant parmieeion 

to sell; an order in that behalf even if improper it not without jurisdiction end 
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!• capable of protecting the purchaser in absenoe of proof of hand, Ehetra Mohan 
Mitra ▼. Nahnt Bala , 30 G.W N. 744 **05 O.L J. 636 -A.i E. 1932 ObI b2b*-34t 
1.0 214 Thit ease oould have been passed over without any comment, if the point 
involved had been res mtegra But that being not so, it is difliuult to Uud support 
to this method of disturbing stare deotsts without referenoe to a Full Bench. If 
an administrator, who is also an hen, conveys the estate, without reoiting the 
capacity in which he oonveys, he must be taken to have Bold the greatest he oould, 
A * L Mating Thwe, A. Lit. 1925 hang 69 74 1 0 64. Before gianting 

Necessity for permission pei ml, ' ,lon * the Court should be satisfied as to its necessity, 
d 0. VV N. 636 , also Chum Lai v Mohhada Debi t 23 0 W,N. 
b§2 63 I 0 809 f Ihs mere fact that an estate oan be wound up conveniently 

by distributing the sale proceeds among the hens is no just ground for granting 
permission, Ahoo v Moolla 11 Bur LT 166 49 1 0 302. Where there is a 
bona fide dispute over a property between the administrator and a stisnger who 
has possession theieof, pei mission should not be granted to sell such a properly, 
if other properties nob subject to contention are available for sale, Eaji Fu v, 
Tm Tin 2 Hang 117 A I R. iy24 Rang ‘237 Wbeie an application for pei mission 
is not- healed as one under this section and therefore not confined to this section 
alone the Couib would do well to travs. out of this section end see it it ban 
jurisdiction to grant the permiBBion sought for under any other piovision of 
law, Madko Ram v Jaichand Rai . AIR 1986 All. 860 — 166 J.O. 633. Even 
where thiB section only is quoted in the application the Court would giant relief 
if possible, even outBide this section provided warrant oan be bad foi the purpose 
from some law somewheis. !ibe terms of the premission 
complied with should te libet ally corned out, so that a permission for sale 

will not authorise a mortgage and tice term , Ramdhonev , 
Sharfuldm , 9 Bur LI 2d6 34 10 128 Uup?a) The permission should recite 

all the necessary particulars of the ti ansaotion, such as amount, rate of interest, 
mode of payment and so forth, Sailoga v Jadunath, 21 C L J. fib 19 C V\ ,N 
240 f C 7L6 Thus where rate of interest was not fixed bv the order of pei- 
mission and the administrator stipulated to pay interest at the rate of 30 p.o with 
half-yearly rests, the l ourt subsequently reduced it to 9 p o. simple interest, lltd t 
What has been said above simply means that a mere bald permission would not do. 
Permissiom should be of such a natuie as would extend to all the material teima 
of the trsnsaotion and imply a proper judicial consideration of the f&irnsfcs and 
reasonableness of all of them having regard to the ououmstsnceB of the 
case, Mt Jai Bat v Rewaram AIR 1927 Nag. 67 ** 98 1 C 6. Where reliance 
is placed on a pei mission of the Administration Court for the validity of a 
transaction suoh permission should beatnotly proved with 
ly proved all ueoessary details aa bolts teims and validity. It must 

be shown that all the requirements of law have been com* 
plied with in this connection. If the pei mission is impugned as having bean 
prooured by fraud and misrepresentation, enquiries should Le held into such 
77 
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•lUgftiiOD*. Mt. Jat Bat v. Btwaram, A.I.B. 1927 Nag- 67 -9b 1.0. 6. A pemUaion. 
wbioh hat authorised a particular type ot trauaaotiOD cannot be relied on (or 
supporting a transaction altogether of a different character, Chettiyai Fnm v. 
Tan Ma Pit, 6 Uaug. 411-112 1.0. 261. 

Tbs prohibition of the seotion applies even if tbe administratrix happens 
to be tbs testator's widow. Apt K Saha v. Nagendumalim, A.l B. I960 Cal 484. 

Effect of Permission The permission is indicative of proper administration 
and 'authorises the transfer A transfer with permission confers a good title on 
the transferee, and has prionty ovei the residuary legatee's dealings with it ; 
baoauss such legatee only gets what remains after all dispositions made in due 
course of administration, Manmatho v Pwan Chand , 29 0 W N 6l9 * A.IB 1926 
Oai. 706, —following Chatterput v Mohaioj Bahadur, 82 Cal , 198 (P.C ) , De Silva 
v De Stlva . FI Bom , 108 , Premath Kaiar v Cvomur G o^uamt, 19 Cal , 26. But 
the permission will not have this legal effect when obtained by fraud and mis- 
presentation on an ex rarte application, and then the tiansfei will be inopeiatue, 
Molmh Chandra v Oanpat, 23 C.W N 401 61 l.C. 8b4 , ML Jai Dai v Deuaiam. 
A I. B. 1927 Nag. 67 - 98 1 C. 6 Vide also under tbe heading, “bales under void 
grants/’ below. A person advancing loans relying on tbe terms of the Court's 
sanction is protected ; he is not bound to enquire into the tiuth of the allegations 
on whioh the sanction was obtained, Annada v. Atul (' hand 1 ) a , 23 0 W N 1046. Also 
vide under the heading, ‘'Position of purchaser or moi tgagee at p 614 % ante The 
validity of a permission is not open to attack in a ooilateial proceeding, ude mjia. 
As to whether the invalidity can be pleaded in defence, see G hundu v Aldul, and 
Mt Jai Bai v Rewaran oited under tbe next heading. 

Validity of Permiisioa cannot be collaterally attacked —The validity of an 
order of tbe Probate Court granting leave to an administiator to sell property 
cannot be challenged collaterally (e g. in Land Acquisition proceedings) CJumlal v. 
Makshada Debt , 23 O.W.N. 662 62 1 C. 809 — referring to Bhanob Chandra v. 
Nandvam , 46 0al,72 22 C W N 620. But it would seem that the plea of the 
invalidity of tbe transaction for want of eanction of tbe Administration Court esn 
be taken by way of defence in order to get rid of its effect, \Chandri v. Abdul , 61 
Bom. 16 -28 Bom L.K. i860-A i B. 1927 Bom 49-98 I C. 916) and a stjatale 
suit may not be neoeseary to warrant such a defence, Mt Jai Bai v, Beuaiaw, 

A l.fi. 1927 Nag 67-98 1.0 6. 

Hindu widow as executrix or administratrix .— When the Hindu widow sets as 
an administratrix appointed by tbe Court, she has to oonform to this section feo 
that she cannot sell merely alleging legal necessity, Kamihhya v. Eanclamn* £6 
Oal, 607. On the other hand if she takes permission from the Court under this 
section, want of legal necessity will not jeopardise the puuLastr, lUd , Bar 
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PWiliar statue under tbe Hindu Law makes no difference when e ho a#te qvd 
administratrix, Chumlal v. Makshada Debt . 28 0 W.N. 652, supia ; see also Manki 
Kutr v. Ban&mj Stngh. 19 Pat LT. 884 -A1,E. 1998 Pat. 801 1 - 178 1.0.968. 
The Hindu widow doer not suffer from the disabilities of her status when she sots 
as an exaoutrix under this Act, and then she bas full power of disposition in 
absenoe of any restriction in tbe will, Mtihtbtn v Meherbat , 2b Bom L h 866 , 64 
1 0. 397. But if she acts with the Court's sanction obtained by pretending to be an 
administratrix fcheso-oalled sanotion will not olothe tbe transaction with any legal 
effect, Kakdtm v. Nobo Kumar , 20 G.W.N 929 : 28 C L 3. 60« • 86 i.C 665. 

Legatees acting as administrators — powers of alienation of : — Legatees may be 
limited owners or holders of Absolute estates, and may possess powers of alienation 
accordingly but if they happen to accept the office of administrator, tbeir powers 
in that respect will be circumscribed by the provisions of this section when acting 
qua administrators, read the notes under tbe last heeding, aleo Manki Kutr v. 
Eansraj Singh, 10 Pat LT 234-AIR 1998 Pat 801-173 1.0.98?. 

Which Court to give permission •— This section contemplates only the 
permission of the Piobafce Court whioh grants the probate or the letters of ad- 
ministration But if for the time being an administration suit be pending in a 
Civil Court in reapeot of the estate, the administrator appointed by the Probate 
Court can take permission to sell from that Civil Couit, Ma Chtt Su v. National 
Bank of India . Ltd . L R. 6 P.C. 16b : 1926 M.W.N 847 : A.IR. 1926 P.O 261 
(263). 

When to ask for Permission ’—From what bas been said above, it is evident 
that leave should be applied for only after a grant bas been made, Be Bam L . 
Ganguly, 10WN 69 

Permission to ba m writing : — Under clause (i), the order granting permission 
for removal of restrictions on the exeoutor must be in wttUng. Clause (li) is 
silent on tbe point but writing seems to be necessary foi this case as well Al 
the ordet granting permission is appealable {vide «n/m), the order must be in 
writing for tbe purpose of sorutiny by the appellate Court. 

Sub cl. (a) : Mortgage etc An administrator bas no authority in law to 
mortgage the estate under bis administration even for what is called legal 
necessity. In order to validate a mortgage by an administrator it must be 
proved that the mortgage was executed in due course of administration, it must 

also be shown that he was entitled to mortgage the geneial estate as distinct from 

* 

the business for which legal necessity is alleged, Euleidas Decchand v. Jeiktth 
Naorogt, 48 Bom. L R. 98-A.I.R. 1942 Bom. 64-198 1 C. 609. A mortgage 
executed by the eieehtor in disregard of the limitations on his powers it not 
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binding on the ultimate owner of the estate, Maneklal v, Keshav> 89 Bom L.B* 1084. 

Bub* cl* (b) : Lease ; — A lease of immoveable property by au administrator 
will require* the sanction of the Court under this sub-aeotion, only if it is for 
more than five years, Subhadra v. Chandra Kumai ,8 C.W .N 64 ; S%ta Sundari ¥* 
Bar ad a, 28 OWN, 444; A.I.R. 1924 Cal . 686 Cf hatn v Jnanada t 1 Cal*. 86# 
(Oal ) ; Sarbesh v Hanaoyal , 14 0 W N. 461. 

Olaure (iii • : Voidable A disposal of property in contravention of Clause (i) 
or clause (ti) is not altogether void, but is only voidable at the instance of any other 
person interested in the estate, Eastern Mortgage Agency Co. v. Rebati Kumar, 8 0 L.J. 
260 ; Ohulab Chand v. Bahtina , 13 G.L J. 482 : 10 I C* 266 ; Midnapwe Zemmdary 
& Co v Bam Kanai, b Pat 80-7 Pat L T. 188 -i926 P H.C (J. 264 : A.I.B. 
1926 Pat. 180-91 I.C. 169; Janendra v, bhnoshi Charan % 49 Cal, 626: A.I R. 

1922 Cal , 23 This means that it the persou prejudically afiected by such disrosal 
seeks relief, the Court will assist him on equitable terns, lb C W N 444 {mpa), 
A sale without the requisite permission will he voidable although the adminis- 
trator happens to be the heir-at-law of the deceased. Ma Kt v Cn Butt , 7 L 13 B. 
93 : 22 1 O 926. The fact that the purohaae was for value and made in good faith 
makes no difference, Ibid Cf. A L Firm v Mg Thowe, 1 Bur LJ 188. A. LB. 

1923 Bang 69 : 74 LO. 54. The holder of a money decree against the estate in 
ftb* hands of the administrator is, no deubt, entitled to set ssside a toidalle 
mortgage executed by the administrator without tie let its of the Couit, hut be 
can do so only by making restitution to the mortgagee of the money that was 
aotually advanced by the mortgagee to the estate, Zolhkrfer v. Chetlyai Finn, 
9 Rang. 34 — A IB 1931 Bang. 277-131 1 0. 730 When an unauthorised sale 
is set asside, a bona fide purchaser will be entitled to be reimbursed for all expenses 
incurred by him for the improvement of the propeity. There will no re-imhuitt- 
ment for the caprioious and wanton improvements. Id calculating oompeneetirti 
for the improvement, the rents and profits received by the purchaser In the 
interim period will be taken into aooount, Mantklal v Keshan, 89 Bom. L B. 
1094 — A. IB 1938 Bom. 71 — 1731, C 790. The transaction in contravention of 
his section, though voidable at the instanoe of some interested person is perfectly 
good as between the parties to it, 8 U.L.J 260, suira ; 8C.W.N. 64 supra, lie 
Bombay Court has held that where a transaction by an administratrix becomes 
voidable by reason of want of the Court's sanction, even the admimstratnx 
would not be precluded from raising the plea of want of sanction by nay of 
defence, Chandrt v, Abdul, 61 Bom. 16 - 28 Bom. L.B. 13(0- A. IB. 1927 Bern. 
49-98 I.C* 916. A transaction wbiob is simply voidable, always stands good 
until avoided, ude notes under sec, 310, mfra> 


Any other person interested For interested persons, vide notes under 
sec 283 at p, 546, ante Also under the beading, “Locus Btax-di*' at pp. 
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Suob persons are heirs and beneficiaries and not any other person ; therefore no 
objection can proceed from the landlord, 1826 P.E. 0.0. 26 : 91 l.C. 169 {wpfo)* 
The expression means any person claiming independently of tbe executor whose 
alienation be seeks to avoid, Jagobandhu v. Dwariko, 28 Cal. , 446, Bo a creditor 
of the executor in bis personal oapaoity, who is not a creditor of tbe deceased a 
aetata oannot avoid tbe alienation, Ibid. Tbe pereon entitled to avoid an aliens* 
tion under this section can do so only on equitable terms of reimbursement, Site 
Smdari v. Ba~ada . 28 O.W.N. 444 : AJ.R* 1924 Cal , 686 ; that is, before avoiding 
tbe transaction be must disgorge all benefits derived by him under it, Chain 
Ghindru v. Katlath, Id C.L.J. 447 ; 10 I C. 269 ; Qhulab Chand v. Bahuna> 18 
0 L, J. 432 ; 10 l.C. 268. As to tbe pecuniary legatee’s right to set aside a mortgage 
by the exeoutor (who is also a residuary legatee) tide tbeP. 0. ease of Bank of 
Bombay v SuUman. 33 Bom.. 1 : 12 C W N. 998 (P.0,). 

Limitation for setting aside a voidable Sale The limitation for a suit to 
set aside a sale bereunder on the ground of having been effected without tbe 
permission of the Administiation Court, is Art. 91 (uow Art, 69 ) of the Limitation 
Act, Ma Ktn v. Ma Bwm, 6 Bang 266“ A.I.R. 1927 Rang. 186“ 108 l.C. 264. 

Appeal An order granting permission to sell it appealable, Eaji Pu V. Tin 
Tin 2 Rang. 1 17 : A I.R. 1924 Rang. 287 : 80 l.C. 746 ; Uma Charau v. Muktakeihi t 
28 Cal. 149 : 6 C W.N 443 Cf. Kalimuddm v. Mahurm, 89 Cal.. 663 : 16 O.W N. 
662 ; Sarat Chandra v. Benodt Kuman , 20 O.W.N. 28 ; 83 I C. 143. 

Administrator da bonis non :--His powers are like that of an ordinary 
administrator, (sec 318) and Chin section applies to him ; so it ie not necessary for 
him to ask for leave to dispose of property in hie application for a grant, vide at 

p 477, ante. 

Administrator. General ,-^lbie section does not apply to him, Prim Lai v. 
Administrator -Gteneial, 22 Cal., 788 k 1011; Saraswatt v- Administrates Genual, 
2d Cal., 680. 

Power of Compromise : — The exeoutor or administrator bee veiy wide powers 
to make compromises binding on tbe estate, Be Houghton , (1904) 1 Cb. 622 , Be 
Warren Weedon, 32 W,R.(Eng ) 916* but bis conduct muet be oharaorerieed by 
good faith, and be must not oontravene tbe provisions of this seotion. lbere» 
fore, a compromise by an administiator agreeing to grant a darpatni lease 
without the sanction of tbe Court will be voidable beieunder, SatUth v, Bandayal, 
14 O.W.N. 461: 11 C.L.J. 846. Executors acting Iona fide can settle claims relat- 
mg to tbe estate, Bttleit Aiohtbald v, Delhi & London Batik, 86 All, 217: IS 
AX J. 274 ; 23 l.C 143. Cf. notes at p. 609, onia. In tbs absenoe of any reetrie* 
Men, the executor is perfectly competent to compromise the suit disputing tbe will 
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by agroing to th« oreation of a maintanana* ohargt in faronr at the oontaatieg 
widow, Sabiiri Tkakurani ». F. A. Savi, 12 Pat. S69-A.1.B, lflttB Pat. 866- 
H6 I.O. 1. 

Power of making rtferense to Arbitration A b to whether one eiecotor 
oftri enter into an agreement to refer to arbitration without consulting hie co* 
executors, see A. IK. 1966 Nag. 126. 

Bales under void Grants : — Vide notes at p. 677, ante . In some of the oaaee 
there it has been said that if the grant is void ab initio , all transactions there- 
under are equally void. Of. Delendra v Administrator- General^ S3 Oal., 718 : 10 
OWN. 6 j S : 8 OLJ. 422 (on appeal 86 Cal. 966); Pvndit I'rayrag Raj v. 
Ooukaran , 6 0 W.N. 787 ; Gopal Das v. Budree Dus . 10 O W.N. 662 ; Fanindra 
v Jagadish'iri. 14 Oal. 816. Home of the oid English oases were also to the 
same effect But it has bean reoenfcly held in England that if the transaction 
wee in due course of administration, it woufd he perfectly velid Because if it 
drerB otherwise, no person could Bafely deal with, or accept a title from, an 
exeoutor or administrator on the spot and aoting for the time being, because no 
body knows whether the grant to him would he afterwards declared void, Hetvtcn v. 
Shelley, (1914) 2 Oh. 13 : 1914 W.N 127. It is expected that this case will turn 
the current of judicial opinion in this country as well. 

Sale under a grant subsequently revoked:— A purchaser of property sold 
under a grant in order to discharge a debt which the fcr ue executor or adminis- 
trator was compellable to pay acquires an indefeasible tit p, Sutloja v. Judtmalh , 
19 G.W.N. 240 and the oases elaborately discussed in the repoit of this otse, 
Vide also the case of ffewson v. Shelley, (1914) 2 Ch. 18, oited under the last 
paragraph. Also the notes at pp 488-89. ante, See also Bo aha Lakshmi v. 
Joges Chunder, 60 I C. 479 (Cal.), in which a bona fide mortgage by the executor 
assented to by the legatees was held to be binding on the estate. 

Presumption in favour of Executor -There is always a presumption of 
proper administration in favour of the executor or the administrator until the 
contrary is proved, Re Ven & Frizes Contract , (1894) 2 Ch. 101 (ll4). 

Onus:— There is no onus on a purchaser from the grantee to prove the 
truth of the allegations on which sanction of the Court is obtained, Annada v. 
Atul Chandra , 23 O.W.N. 1046. 

Maintenance of widow lhe maintenance of a widow who is the executrix, 
though a charge on the estate is not a debt or legaoy. So where all debts and 
legacies are paid, and no outstanding debts remain due and the estate fully 
administered , no application will lie under this section on the score of auch 
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maintanaoaa, Lahthmi Narcin v. Nanda Rani, 9 O.L.J. 116 : 810. 367 (tea at 
p. 60S, ante). 

Toleration of Burma Court in allowing interference with proceedings before 
it Though not commendable by itself, still there was nothing illegal in the 
rule of practice of the Burma Court which recognised the power of another Court 
to grant permission for the sale of property belonging to an estate in lespect 
of which a suit for administration was pending before tbe Burma Court, Ma Chit 
Su v. National Bank of India. 80 C.W.N. 769-50 M L.J. 644 -A.I.R. 19^6 P.C, 
261-91 I.G. 432, P.C. 

Sub.sec (3) This sub-seotion provides for endorsing on or annexing to 
the grant copies of the specified sections and olauies in tbe case of persons, 
subject to sub-sec. (2). 

Sub-sec (4) : — It lays down that non-compliance with tbe provisions of 
sub-seo. (3) will not invalidate the grant, nor will it exonerate the exeoutor or 
admimsfciator from liability to follow the provisions of this section, 

308 . [Pro. S. 90 A. & Sue. S. 269A] An exeoutor or adminis- 
trator may, in addition to, and not in derogation 
mnn°B?rUion W0r8 ° f °*> au y other powers of expenditure lawfully 
exerciBeable by him, incur expendituie — 

(а) on such acts bb may be necessary for tbe proper care 
or management of any property belonging to any estate 
administered by him, and 

(б) with the sanction of tbe High Court, on such religions, 
charitable and other objects, and on such improvements, 
as may be reasonable and proper in the case of such 
property. 


General Notes * — This section was introduced in tbe repealed Acte of 1661 
and 1666 by Act XV l II of 1919. It is difficult to follow the real object of tbe 
section. It is enacted to give the exeoutor or administrator greater poweiaol 
administration, and to give him greater facility of work. As to liability of each 
of several executors for expenditure incurred by bim, see Satya Evmar v. Satya 
Kripai, J0C.LJ 603 *8 10. 247 Cf Chtnna v. Venkatasubba . 83M.LJ196: 
6 L.W. 85 :41 1.0. 605. Expenses of Sapmda Sradham not expenditure of 
management within the meaning of cl, (a), nor are they sanotionable expenses 
(by the High Court) within the meaning of cl. (b) of the section, Kali Kbmar v. 
Executor borrow. FaAan. I L H (19*7) 2 Cal. 196. Whera an axeoulor 

mg money , position of took a loan for the benefit of tbe estate by executing a 
Lender. pronote in favour of the ci editor and the oreditor sued on 
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lh« promissory Dots by impleading ail necessary parties for a decree binding 
on (be estate* the Court held that the only right which the crtdiior could 
claim was the right to be subrogated to the right of the executor to be indemni- 
fied out of the estate to the extent it was benefited The oidei for subrogation 
aud a deorea on that h&9is oould be made only when the right of indemnity ot 
the executor under this seotion was fitst established, l iamndra C h, Randi r, 
Sudhtr Krishna Bmerjt 63 U.L J. 689-35 OWN 860“ A I.R. 1932 Cal. 182“ 
136 l.C 893 From what has been said above it is apparent that a cieditor 
lending money on a promissoiy note to the executor for his testamentary 
expenses has no right of direct recourse against the estate , he can only utilise 
the exuoutore’s indemnity against the estate for his own benefit, Joieph bai* 
prasadan v. Subramania Chettiai, (1937) 1 M.L J. 447 — 1937 MWN 188“46 
Li W. 370“ A I R. 1937 Mad 484*170 l.C 167. Read the notes under seo. 321, 
post Where an executor has been authorised by the will to carry on the business 
of the testator on a reduoed scale for the puipose of realisation of the out- 
standing with a view to eventual winding up of the business, and he bonows 
money for that particular object, the cieditor will have the mht of direct le- 
oouise to the estate of Lbe deceased, Ihirunaiuklasasu v Tiirushotham, 1936 
M.WN. 1136“ AIR. 1936 Mad. 890*169 l.C 266. According to the Rangoon 

Debt* contracted by ^ 0Qrt ' 11 an ttX0OU *o r contracts auy debt after the death 
executom Oieditoi’a of the testator, he does bo on his own responsibility. If 
remedy. the exeoutor borrows any money for the purposes of an 

businesa left by the testator, evsn then the creditor's remedy is against the 
exeoutor personally, enforceable only bj means of a personal action and not by 
an administration suit. If the debt is incuried the executor will have a right of 
indemnity against the estate and this right of indemnity in favour of the exeoutor 
will te available to the orsditor by subrogation or aB an attachable asset of the 
executor, Mahanth S nigh v U, Aye, 14 Rang. 336 -A. I.R 1936 Rang. 614 * 166 
l.C 247. 


An executor unless authorised by the will cannot do banking business and 
accept deposits from oreditois so at to bind the esi ate in bis hands, evtn where 
the estate 1 b benefited by the deposit Hiuhke&h Das w Khant mam A I It I960 
Eicon tor's power to ^ 257 As whether the word management will mean 

trade or to tontmne the carrying of the testator's trade vule, Jetha)ha% v. ChtUlal, 
testator 8 busmen ^ Bom, 209. 12 Bom L.R li 6 l.C 694 The exeoutor 

can raise funds tocairy on the business hudhir Chandra v R a mal Chandra, 46 
Gal. 638 21 C.W N 1 043 41 IC 503, but see Re C hancellor, L,R 26 Ch. 

D 42 He can however complete the ooutiactB entered into by the testator, 
Colhnson v Lister, 20 Beav. 866. Cf Labottchere v. Tapper, l\ Moo P.C* 198 ; 
Re Johnson , L R, 16 Cb, D 648 ; Be Cameron, L R. 26 Ch D 19. 1 he 

Bombay Court is of opinion that an exeoutor, unless expiessly auiboiistd 
by the will, or an administrator, is not entitled to continue the butanes 
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of (he deceased at all except for the purposes of winding it up. If be 
does continue it for any other purpose than winding up, it is deemed to 
be continued at his own risk, Kubttdas D$v Chmd v. Jeikith Kaoroji, 4* 
Bom. L.R 981 “A, I, R. 1942 Bom 64 *1 98 I 0. 609. It is obviously urpioper 
for an exeoutor to utilise the general assets of the estate for the purpose of 
carrying on a business of the testator. If the will expressly authorises the 
exeoutor to pledge the oreriit of the business for the purpose of carrying it 
on, the power of the exeoutor will extend only to the letter of the author i t y 
and not further sc ss iso charge the general assets of the estate, Viiuhaw 
Dadabhat v Mohamad Mohamood I L.U. (1940) Mad. 211- (1940) 1 M.L.J 666- 
1939 M.W N. 1150 — A.I R. 1939 Mad 9 2 “189 I.C. 606. 

Where a will creating a trust conferred power on the trustees to co-opt 
others in oases of vaoancy, that would not deprive the surviving trustee of his 
power to aot alone. Som Otn v. llamratan Qm> I L R. (1941) All. 711 -1941 
A,LJ. 660^A.I,U, 1941 All. 387 -=- 1 97 I C, 696. The mode of administration 
and the extent of liability for administi atioD will be governed by lex /on, (196S) 

2 All. E R. 1462. 


Where the testator put all his liquid funds together and mixed jp the 
accounts of hia properties wilh those of his business as a printer, publisher and 
book-seller and authorised his exeoutor to oariy on his business, the diieotion in the 
will, will empower the exeoutor to rnoitgage the piopcrtiea for the purpose 
of his printing, publishing and book-selling business, Swieel Kumar v. Shnhir 
Kumar , 62 Cal. 662. 

309 . [Pro. 8 . 90B & Rue. 8. 269B] An executor or adminiE- 
_ trator shall not be entitled to receive or letaiu 

charges. any commission or agency charges at a higher 

rate tl an that for the time being fixed in respect 
of the Administrator-General by or under the Administrator- 
Gcuorars Act, 1913. 

N B /—This section was introduced in the repealed Aots of 1881 and 
1865 by Act XVIII of 1919, following seo. 4 (3) of Aot V of 1902 (Administrators- 
Gencral and Official Trustees Act), and has ultimately found a place here 

Remuneration of Executor or Administrator Ordinarily, an executor or 
administrator is not entitled to any allowance at law or equity for his troubles 
and loss of time. Vuli Williams On Executois. 11th ltd. pp 1479-84. Where 
the exeoutor has aheady been remuneiated for his pains by an expiess legacy, 
the Court will never allow him auy further remunertton, Ahhiy E. Ghost, Inie , 
A.I.R. 1949 Cal. 462 TJis right to get commission or agenoy oharges was first 
78 
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recognised by the Aot of V of 1903 [supra) and ultimately found recognition here. 
The rates of commission etc. shall not be higher than that for the time being 
fixed for the Administrator-General under Aot ill of 1913. Of sec, 42 of that 
Aot. These rates differ in different Piovinces. (see the Law of Administrator* 
Generals and Official Trustees by Alex. Kinney). As to Bank's ohaiges for 
service, when the Bank ia appointed executor and trustee, read Be Campbell . 
(IBM), 1 All KB. 448, 

310 . [Pro. S. 91 & Sac. S. 270] If my executor or adminis- 

Purchase b T executor trator purchases, either diiectly or indiiectly, 

or administrator of de- any part of the property of the deceased, the 

ceased s property. 8a ie V01( j H Bi e a fc the instance of any other 

person interested in the property sold. 

Purchase by Executor or Administrator : — An exeoutor or administrator 
cannot, as a general role, purchase either diiectly or indirectly, any portion of 
the estate, and if he does bo, he is considered as a trustee for, and accountable 
to, the beneficiary, Ball v Hallelt , 1 Cox. 134; this disability is due to his 
fiduciary character All poisons holding a position of trust are presumed to 
sot for the benefit of the cestui qve tiust, and are ordinarily precluded from 
buying the trust property, Be Boyhs d B L Co , (1902) 1 Ch. 544 (246); 
Nugent v. Nugent, 1908, 1 Oh. 546, Of. Watson v. Toone, 6 Maddook 163; Cook 
v Colltngrtdge , Jaoob. 607; Thomson v Eastwood (i877) 2 A.O. 216 (286). A 
trustee, if not a trustee for sale, can. however aoquire an estats fiom the bene- 
tioiary who is sui juris, but only if he has made the fullest disclosure to him 
of all facts within his knowledge as to the value and condition of the estate, 
and the paities are at arm’s length, Baja Peary Mohwi v. Monahar Mnkheijt, 48 
l.A, 268 84 O L J. b6 ■ 26 OWN. lo8‘ 41 M L J. 68 : 23 Bom L.R. 913 ; 19 
A.L J. 773 : 14 L W. 104 : (1921) M.W N. 664 : 62 1.0. 76. P.O. The above 
prinoiple applies to a puiohase by the executor or administi ator, Vaughan v. 
Hestltme , 1 All 763, Daugnn v Macphcison, (1^02) AC. 197 booh a puichase 
ib regarded as a breach of trust without enquiry whethei it was beneficial or 
not. So. if it is challenged, the onus will he upon the exeoutoi to prove that he 
gave full value and all information was laid befoie the cestui qve hunt, Baioda 
Prowd v Gajenditi , 9 0 L J. 383 : 1J C W.N 667 : 1 1.0, 289; otherwise the 
Bale would be voidable at the instance of a person interested in the estate. 
(N. B. ; — In Baroda Prosad's case, supia, the purchase at an execution sale of a 
legatee's interest bv the admioiati afcrix duiante mi non late was upheld as not made 
in contravention of this section)* The disability does not attach to an exeoutor 
who hat renounced office, JSdakmtos v, Barbar t 1 bing. 60 : 7 Moo. 816 ; Clark v. 
Clark, 9 A C. 738. 

Voidable Vide notes at p. 612, ante Of. Boston V, S. Co. v. Ansell, (1688) 
39 Ch. D. 839 (366). 
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311. [Pro. 8. 92 <fc Suo. 8. 271] When them aw several 
Sow«» of lorerti eta. •Mentors or administrators, the powers of all 
«ufori or administrators may, in the abseiio^ of any dheotiou to tba 
eiercu^abi* by on®, contrary, be eMrciaed by any one of them who baa 

proved the will or taken out administration. 

Illustration*. 

(i) One of several executors hae power to release a debt due to tbs 
daeeaeed. 

(ii) One baft power to surrender a lease 

(iii) One has power to sell the property of the deceased whether moveable 
or Immoveable 

(i?) One has power to aesent to a legacy. 

(v) One has power so endorse a promissory note payable to the deeoaaed. 

(vi) The will appoints A. B, C and D, to be executors, and directs that two 
of them shall be a quorum. No act can be done by a single executor. 

"Several Executors' 1 : — Where there are several executors, they are regarded 
in the eye of law as a tingle person, with the oonsequence that the aete of any 
one of them are considered to be the acts of all, and in ones of death of any one 
of them, the interest passes to the survivor or survivore without any further 
grant, We, Williams On Executory 11 th hid p, 708 ; also Jacomb v. Hartvcod. 
2 Ves. Sen. 267 (268), citing Wtlland v. Fenn Powers of all may be exercised 
by any one, only when euoh one has proved the wiH, She tk Mooia v Shttk Em t 
8 Bom. 241 ; Saiga Prasad v Motilal . 27 Gal., 68S. One of several executor* 
oan maintain a suit on a promissory note executed in favour of a deceased 
testator, when the decree prayed for it one in favour af all the executors, Sne 
Rama v Takurdas , A.I.R. 1960 Andhra Pra. 166 One mentor oan give a valid 
discharge, Ulus, (i) ; 28 all. 262, tnfro ; 2 Ves. Sen. 267 [supra) ; Charlton v* 
Durham , 4 Ch 899 : Lee v Sankey , L B. 15 £q. 204 ; where the executors invest 
money on a mortgage, endorsement of part payment on the mortgage bond by 
one of them does not amount to a discharge. Chandra Mohan v. Saiga Krtpah £9 
LG. 189. A notice of reeumption of land is sufficient and valid when given to 
one of several executors who were joint oooupante thereof, Secretary of State t* 
Narayan , 80 Bom, 187. For the liability of the estate for debts oontreoted by 
one of several executors, see Debtndranaih v Hm Chandra , 81 Cal. 868, The 
exceptor is personally liable lor a debt inourred after the death of the testator, 
and the decree against him for suob debt despot bind the estate, Deb*) dranath 
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▼ Radhici Char an. 8 OWN. 130. Ae to tht right of several executor*, inter **, 
see Jehangir v. Bai Kukibai , 27 Bom.. 211. An exeoutor, to whom lea?* 
has boon reserved oan oall for an inventory and aooonnt from hie co-exeoutori 
who have proved the will and are managing, Ibid One executor ean reetiain 
his oo*exeoufcor by injunction if the latter intermeddles with tbe estate 
without obtaining probate, lit Moore , IS P.D. 36, following Re Paiker, 64 LI. 
Oh. 694. One of several exeoutore may settle an aooount witb a person liable 
to the estate, and suoh a settlement binds tbe estete, though the other exeoutore 
dissent, Smith v. Everett, 27 Beav. 446 This principle will not however apply 
where the executor making tbe settlement is himself one of tbe persons liable 
to tbe estate, Scot *. v Lord , 8 Jur N 8. 249 ; De-Cordova v De m Cordova t 4 App. Css. 
692. One executor oan bind the estate by his admission or acknowledgment, 
Simpion v. Outtendge , 1 Mad 616 ; Chandra Kant a v, Ram Narain* 8 W.R. 63 ; 
Exptrie Ri)by, 19 Yes , 46*. A deoree against one administrator f ns representing 
tbe estate) biuds the others as well, though tbe latter can oall upon tbe former 
to aooount for administration, Qtace Rhodes r Padmanalha, 1 L W 1083 : 26 
I C. 369. One exeoutor oan save limitation by aoknowledgmrnt, Re Macdonoid t 
(1837 J 2 Oh 181. Vide also A'nmun v, Venkata Raghava . 42 M L J. 669 ; (1922) 
M.W N 278; JO L W. 62 ; 67 I C. 104. Thr word “several" in the section dose 
irot mean “possessing poweis to act severally/' Ibid. 

Compromise between Oo-executors An exeou-or cannot compromise the 
olitim of his oo-exeoutor against the estate. Where on a petition for the grant of 
probate to an additional exeoutor, the Court accepted a compromise between him 
and the other executor by which the latter agreed to renounce his exeeutoiBhip 
on the former executing in his favoui s mortgage for his alleged dues, held A l) 
the compromise could not be accepted, (2) the acoeptanoe or sanction of the 
compromise by the Court did not confer on it greater validity than it otbei wise 
possessed, Chtdatnbata 9. Krishna Steam, 39 Mad, 865 . 28 M L J, 285 : 2 L.W, 
241 : 28 I.O. 221. 

Effect of the Sect* on The effect of this section is this that wbeie several 
executors obtiam probate and the will directs them all to act together, none of 
them oan act singly; but if one of several exeoutors has obtained probate alone 
by reason of tbe others having renounced or refused to accept office, the grantee 
of probate can act singly, Satya Prosad v. Motilal.%7 Ca), 683. The seotion 
renders tbe taking out of probate a condition precedent to prosecution of a auil 
by one of several executors, Sheik Moosa v. Shetk Em, 6 Bom., 241. Cf see. 
306. Cf. Crawford v, Fonhaw , L.R. 2 Ch. 261 ; Dowse v. Ccx , 8 Bing. 20. 

Power of appointment conferred on three executors ean be exercised by 
two of them, Amntha Raghuram v. Bapanna Rao A. I. B, 1969 Andhra Pro. 
443— explaining LL.R. 87 Mad. 1S9 
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Mahomedan Biecutor A Mafa omedan executor may not taka out probate# 
87 Oal. 889: IfiO.WN 185 and other oases oited rip. 181. ante This privilege 
will not howarver entitle him to contravene this section; tberefoie enact 
several Mahomedan executors sannot maintain a suit, which, if tbs others insist, 
should be dismissed, 8 Bom. 241 ( supra )♦ Of. Eafezabat v. Abdtl Kaim, 19 
Bom., 89. 

What acts can be done singly :-~Under illus. (i) one of several executor* 
can give a discharge for debt due to the deceased. But when such debt bae meiged 
into a decree tn favour of all the executes it ceases to be a debt due to the dtceand 
and one exeoutor cannot give discharge for the entire amonnt of the joint decree » 
Lachman Dai v. Ghaturbhuj , 28 All 262. Of. Tamman Singh v. Litchman 
Kumoan , 26 All, 318; Motiram v. Hannu, 26 AH., 884 ; Chandra Mohan v. 
Satya Krtpal . 29 1.0 139. Vide 0. xxi, r. 16, 0. P. Code. 1908. One executor 
oannot, contrary to the wishes of his oo-exeoutore, pay a barred debl, Midgehy v. 
Midgley , (1898) 3 Oh . 282. One oo-exeeutor, cannot without the Court's authority 
eell or transfer real estate, Be Paivl y % (1900) 1 Lh 60. 

Direction to the contrary — The rule of this scotion operates o' ly in the 
absence of any direction to the contrary. Therefore it has no application where 
the will over-rides it, Era Dodda ?. Rama Reddi , 20 1.0. 606. (Mad.). Thus, 
where the will provides that the opinion of the majority only will prevail, such 
direction excludes the operation of this seotion, Ibid Vide also lllustiation 
(vi) Where the will has directed that the trustees were to act by majority, and 
the majority had passed a resolution recommending an amicable settlement of 
certain disputes and opposing institution of litigations over those disputes, 
the minority will have no right, against the wish of the majority, to plunge the 
estate in litigation with a lisk of incuriing liability for the costs of that litigation. 
Qot'dhandas Madan Lai v Bhagawandas Rampershad, AI.E. 1933 Bind, 232 ***160 
I 0. 476 lu the case of administrator! such direction can proceed from the 
Couit as well. It should however be rememberd that the Court always prefer* 
sole to joint administration, see 1 Phill, 126, cited at pp 409 & 414, ante. It seems 
that the direction oan proceed from the Court where eeveral persons prove the will. 
In the absence of a direction to the contraiy in the will, two out of three executoia 
were held competent to renew a barred debt in Alatuuit v, Venkata, 42 M.L.J. 
669: A.T.R 1922 Mad. 214. Vide under the heading, “Effect of the Section,” 
tnpra. Note that whereas under sec. 812 “the dnection to the contrary has besii 
expressly mentioned as being in the will or the graDt, there is no such express 
mention here. 

Suit by B tac iters— Pax ties I® a suit concerning the estate between the 
benefioiariee and a stranger, the executor or administrator oan represent the bene- 
rioiariss. See 0, xxxi, r. 1; Stdhurahu y, Goptcharon , 17 C L J. 883: l&l.O# 
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089 ; Own** v. Bills, t% Bar. L.T. 949 ; 601.0. 609 ; Sahti i Ram Kfthtm. 68 
I.O. 604 (Phi); where there are several executors, ordinarily, they ehouid *11 be 
made parties, though under 0. xtxi, r. S non-provifcg or abi*nt executors may to 
loft out, Kumar Saradtndu v. Dhirtndra Kant , 2 C.L 1 464 ; Of 77 1.0. 942 ; 
27 Out., €88, supra Where probate was granted to two executor! and one of 
them sued for rent, making the other exeoutor pro-forma defendant, there wae no 
defeot in the frame of the suit, Soudamtni v Tsntram. 64 IC. 766; likewiee, a 
suit for rent b| one of several adminietratore who are impleaded as frojorna 
defendants ie maintainable, J Nazir Ahamad v, Ragbat Alt, 68 I.O. 478 (Cal.), Of. 
Hafeztm y Abdul Ka*m> 19 Bom., 88. 

312 . [Pro. B. 93 & Sue. 8. 272] Upon the death of one or 

Survival of w«m on more °* fl0Vera * oxeoutors or administrators, in 
death* of one^oTeevend the absence of any direction to the conti ary in the 
exMotoraoiadminiatra- tfill 0 r grant of letters of adminisi ration, all the 
ori powers of the office become vested in the survivors 

or survivor. 

N B .—“The words 'in tbs absence administration 1 whieh ooour 

in see. 08 of the Aot of 1881 have been adopted in the clause as they appear to 
state the lew more accurately" — Notes on Clauses of the Original Bill , Note 
that the emtrary direction ia mentioned as being in the will or in the grant of 
Letters; the oase of Probate is not contemplated heie. Compare the notes 
at p 621, ante. 

Survival of powers The section is based on Flanders v. Claike, 8 Atk. 609, 
whieh lays down that the power of an exeoutor without being determined by the 
death of hla oo-exeoufcors survives to him, and also upon Eudson v, Hudson, Css. 
Tern. Talbot., 127 which makes a similar provision for the oase of an adminis- 
trator. Vide the rule of Survivorship among exeoufcors enunciated in sec. 226, 
supra, notes wbereunder may be referred to in this connection Vide alio 
Williams On Execuon , 11th Ed , p. 166, et stq 

Qt the Office —The seotion seems to make a distinction between the powers 
oonferred on an individual personally aod the powers that go uith the <ffice be 
holde and it it the powers attaching to executorial office that are contemplated 
herein, vide Amntalal v. Surnom^yt, 24 Cal 669. Cf, Barada Prashad's ease, 
cited at p. 429, ante . 

Derivative Executor Vide notes at p, 428, ante , Also be Sousa v. Semiary 
of State* 12 8 L B. (0.0.) 498 ; Ramanathan Chetty v. Ragamv*al t 17 If.L.X. 61 : 
27 la 849. 
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313. [Pro, S. 94 & Sue. S, 278] The administrate! of effects 
Powers of administrator unadmiuistered has, with respect to such effects, 
tLd 0 ® 60 * 1 unftdmlma * the same powers as the origiual executor or 
admiimtiator. 

Powers of Administrator de bonie non — Vide noteB at p 477 ante The 
administrator de boms non is the sols representative of the deceased with reepsot 
to the unadministered portion of the estate, and possesses all the powers of the 
previous administrator (or executor), Gatherwocd v C habend, ) B & 0 164 (oifced 
at p 477) Jf the estate is unadmimsteied, a suit od behalf the estate for rents 
eto oannot be maintained without taking out administration de boms non under 
•ee. 268, supra vnte Na-asimmuUt f Gulam Hussain, 16 Mad 71 (cited at p. 476, 
ante). No administration de bouts non is possible, (1) where the estate has been 
fully administered (3 0 W N 636 and other oases cited at p. 477 ante). (9) where 
there are other executorB. (vide Be Reed oifced at p 476, ante) TbuB where 
8, by his Will appointed A and M as his exeoutors as well as shebaits of an idol 
in whose favour ths Will created a trust in respect of the whole of bis properties 
8 left a widow and a daughter 1 he latter obtained administration de boms non, 
and in this capaoity biought a suit against the heire of A for delivery to ber of 
the debutter estate and for accounts held. (1) the suit was misconceived As 
so >n ns debts, funeial expenses and legumes were paid, there would be do property 
unadministered which could pass to an administrator de bcnn von, (2) the admi- 
nistrator de boms non had no powers to maintain an aooount suit of this descrip- 
tion, Gour Chandra v Monmohmi , 96 0 W N 332 62 I 0 476 

Probate Duty — To be paid for the unlevied portion, sis seo 19C of the 
Couit i?ees Aot 

314. [Pio. S 95 & Sue. S. 274] An admimstiatoi during 

Powers of administrator minority has all the powers of an ordiuaiy 
during minority admillUtl ator. 

PoweT of Administrator durante Mtuoritate — Suob administration, in the 
absenoe of other limitations laBts so long as the minority continues, and the admi- 
nistrator possesses all the powers of an ordinary administrator Bee Be Cope , 
16 Ch. D 440 , also Williams On Executes lltb Ed., p 392, et «eq Vide the notes 
and esses tinder seo 244 and 246, ante As to the power of an administrator 
durante mxnontate to purchase at auction the property of the minor benefioiary, 
see Binda Piosad s case oi ted at pp 429 & 468, supta • also vide under seo 310 at 
p 618, ante 

315. [Pro. S. 96 & Sue. S. 275] When a giant of probate or 

powers oi msmed letter s of ttdimuisti ation has been made to a 
executrix or admioistra* marned woman, ehe hae all the powera of an 
tr '*' ordinary executor or admimstiatoi. 
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Married Executrix or Administratrix We hare already teen under sees. 
223 and 236, that except in the oases of Hindne etc. a grant cannot be made to 
a married woman, without the oonaenfe of her husband, vide at p. 426, ante. But 
that does not place her under any disability in respeot of her offioe ae an executrix 
or admimetratiix. bhe has ail the powers of an ordinary executor or administra- 
tor. So long as she acts Qua executrix, no disabilities will attach to her because of 
her sex. Cf. Kamikshya v Han Oharan , 26 Cal., 607 

Her Husband not a necessary Party:— Unless the Court otherwise direct$ t the 
husband of the execufciix or administratrix is not a necessary party to a suit by or 
against her, see 0. xxxi, r. 3. C.P. Code, 1908. 


CHAPTER VII. 

Of the Duties of an Executor or Administrator. 

Duties of executor how long last The duties of an executor are to administer 
the estate of the deceased only so far and so iong as to enable him to carry out the 
forinB of the will of which he is the executor. After the propeifcy has ceased to be 
the estate of the deceased and has beoome the property of the residuary legatee, 
the executor has no authoiity to manage the estate on such legatee's behalf, Sankar 
Nath v. Biddutlata , 28 C.L.J. 271 : 48 1 C. 2b5. 

316. [Pro. S. 97 & Sac. 276] It is the duty of an executor 
& t. ja . .to provide funds for the performance of the necee- 

Aa to deceased s funeral. r . . r . . . . 

sary funeral ceremonies of the deceased in manner 
suitable to his condition, if he has left property sufficient for the 
purpose. 

N, 2J.-~“The wording of Beo 97 of the Aot of 1881 hae been followed as it is 
more suitable to the wider scope of the consolidated Bill and involves no change of 
substance"-- Notes on ClauM ef the Original Bill 

Deceased's Funeral : — The exeoutor is bound to jrovide funds for the funeral 
ceremonies of the deeased in a manner suitable to his posi tit n in life, subject to 
this condition that there are sufficient assets for the purpose. As to the test of 
a ‘fitting funeral, eec Muihck v MuHick, 1 Knapp 24 6. Cf. Stcckpcole v Stcckpode , 
A Dow. 227 ; Hanack v Padmore , 1 B. & Add. 260. Sufficiency of the funds must 
be taken into con lidciation. notwithstanding that the testator bee given extra- 
vagant directions, because the testator’s estimate of hie own financial condition 
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may be inaoouiftta, mistaken and! exaggerated. Slag v, Punter, 8 Atk. 119. Simply 
beoaaae the testator gives the executor unlimited discretion in tbe matter cl 
expenses, that does not authorise tbe exfeutor to cause deprivations to the 
beneficiaries, Ntstaiin % v. Nundvlal , 80 Cal., 869: 7 G.W.N. 858. For tbe case 
of a deceased nobleman dying solvent, see Biisrt v Antiolu*, 4 Situ 513. Under 
the repealed Succession Act, the duty of the executor was to perfcrm the funeral* ; 
under this section bis duty ends if be provides funds for the purpose. As the present 
Act applies to peisons of divergent sects possihly having exeoutors of different 
sects who may not verform the funerals themselves, this change has been thought 
necessary though not of substance, vide “Notes on Clauses," supta, also Mulhck v. 
Mulhck , supra. As to the execufcors's right over the dead body and his power to 
dispose of it. see Williams v Williams, 30 Ch. D. 669 ; Btg. v. Pnce, 12 Q B,D. 
247. Vide Williams On Exeoutors , 11th li)d f p 727, 1409-10, 1412, eto. ; also Be 
Dixm, (189^ P. 386. Tbe expenses of Sapindakaran Sradh of tbe testator are 
not his funnal expenses, Kali Kumai Chatieijt v. Bashvehari, LL.H. (1947) 
2 Cal 196 


Inventory and account. 


317. [Pro. S. 98 & Sue. S. 277] (2) An executor or adminis- 
trator shall, within six months from the giant of 
probate or letters of administration, tr within 
such further time as the Court which granted the piobate or letters 
m iy appoint, exhibit in that Court an inventory containing a full 
and true estimate of all tbe property in possession, and all tbe 
credits, and also all the debts owing by any person to which the 
executor or administrator is entitled in that character ; and shall 
in like manner, within one year from the grant or within such 
further time as the said Court may appoint, exhibit an account of 
the estate, showing the assets which have come to his hands and 
the manner in which they have been applied or disposed of. 


( 2 ) The High Court may prescribe tbe form in which an 
iuveutory or acoount under this section is to be exhibited. 

( 3 ) If an exeoutor or adminiRtiator, on being required by 
tbe Com t to exhibit an inventory or account under this section, 
intentionally omits to comply with the requisition, he shall be 
deemed to have committed an offence under section 176 of the 
Indian Penal Code. 


(4) The exhibition of an intentionally false inventoiy or 
account under this section shall be deemed to be an offence under 
section 193 of that Code. 


Inventor? within Six month.: — Under this section tbe grantee it bound 
(note tbe word ‘‘•bail") to exhibit iu the Probate Court (o.ehing tbe grant] an 
79 
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inventory of assets and liabilities of the deceased within six months (or within 
an enlarged period) from the date of the grant* Tbo seotion requires one initial 
inventory and one final account, Bemandas v. Chellaram. 9 8L.K. 184: 82 1.0. 
564 : Of. Chandra Kumar v. Prosunno , cited at p. 498, ante T lhe inventory should 
be complete and not sorapy ; and it is desirable that it should be in one document. 
No inventory satisfies the statutory requirements which does not contain a 
‘full and true estimate of all the properties in possession Ac.,' 1 Bhubaneswari v. 
Collector of Gaya. 40 I A. 286 ; 41 Cal , 656 : lb O.W.N.163; 19 O.L.J. 186 : 26 
M.L.J. 66 : 16 ivl.L T. 87 ; (1914) M.W N. 18 : 12 A L J 69 : 16 Bom. L K 96 : 
21 1.0. 976 (P.O.). For penalty for non-compliance with the requisition for 
inventory or for exhibiting false inventory and for other general informations, 
vide the notes and oases oited below in relation to the questions of acoonnts. 

Account within one year : — The law obliges the executor or the Administrator 
to render aooountB. A provision in the will that no accounts will he requited does 
not exonerate him from suoh obligation, Peart Lol v Beyrn, 46 1 C 586 (Cal ). 
The seotion imposes a duty on the exeoutor to i xhibit on acc< i nt ar d not a only 
on the Court to compel suoh exhibition, though the Couit can tn tU dmctun 
require the exeoutor to fulfil his obligation , Mulla Easm v Alulh Abdul Bahim, 
9 Bur. L.T. 148 ; 8 L.B.B. 422 : 86 J 0. 960. The words "an account*' mean 
one aooount, Mohesh Chandra v. Buwanath 26 Cal., 260: 1 C.W.N. 646. TLe 
old seotion contained the words, "from time to time" which encouraged tie 
contention that a series of accounts are coutemplated, ride the discussion in * 6 
Cal. 260. These words being omitted here, now tbeie is no room for such a 
contention The section contemplates one initial inventoiy and one jinal account 
Bermudas v Chellaram , 9 B L.R 184: 82 l.C. 664 ; Be Nanjappa Asan, ( 1968) 
2 ivl UJ. 280. Bo it has been said that the statute contemplates the submission 
of one inventory and one aooount and not periodical aooounte, Chandra Kumar v. 
Prosunno. 48 Cal.. 1061 : 83 ULJ. 461 (466) : 26 C W N 977 64 l.C. 997 (cited 
at p 499, ante). Therefore, an Older directing submission of annual accounts 
is bad, Jagat Durlav v Indu Bhusan , 44 I 0. 58 (Cal.. Likewise, ordeis providing 
for future administration or directing repairs or Lai f yearly accounts aie outBide 
the scope of this seetioo, Noianda. s v Kirfunbat. 12 8.L K 27 . 47 1 C. 760 Tbt 
fact that the testator gave a direction to the exeoutois to ptepaie annual accounts 
will not enlarge the Judge's power, although he might authorise persons iuteies- 
ted in the estate to take action. Once the accounts aie filed and accepted, the 
Judge has no power to call for further aooounts of subsequent ysais. If the 
aooounte filed at the end of one year he found to be falBe, the Court can take 
action under sub-sec (4), tiarat Sundan v. Uma Prasad. 81 Cal. 628 : 8 0 W.N. 
678. Of. A.J.li- 1980 Oudh, 424. Ihe District Judge has no power lo institute 
a judicial enquiry by ao audit of the inventory or account at the expense of the 
exeoutor ; nor oan such authority be implied from the provisions of the C P. Code 
as to the appointment of a commissioner to examine accounts, Ibid ; also Shankar 
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Lai v. Qirja Pati, 1961 All. L.J. 707 (no auditing). The judge it to see whether 
the accounts are prima facie aoourate and for this purpoie oau have inspection of 
them by himself or by some one of bis staff, Ibid The accounts ere to be filed 
within one year though the Judge can in his discretion enlarge the time. 
Chandra Kumar's caie, supra As to penalty for non-compliance with the judge’s 
requisition and the necessity of holding a preliminary enquiry prior to prosecu- 
tion, vide infra. The liability of the executor under this section is qua executor. 
Therefore, discharge of his liabilities hereunder dors not exonerate him from 
Executor’s liability for his liability to render accounts as a oo-sharer, showing how 
accounts. h e ^ ftg propeity of bis co-sharers in his 

possession, Mahomed Rtnu Meah v Sabida , 2b G.W.N. 668: 49 1,0.128; nor 
does it absolve him from the liability to mBke good the money misappropriated 
by him. Knthni Lai v Emperor, 38 0 L J. 262 : 60 1.0. 791. If the beneficiary 
thinks that the executor has been misappropriating money and submitting untrue 
acoounts he may file an application for revocation, C6 O-LJ 886“A J.F. 1988 
Oal. 29* — 174 1.0. 961 This case is open to the comments made in relation to 48 
C.W.N 764 —noted at p. 628, post. If waste and misappropriation are established 
an order for rendition of aooounts against the executor can be made in an ad- 
ministration suit, Dayamoyee Dassya v Jatindra Chandra Dat , 63 O.L J 204“A.1.R. 
1987 Oal. 23 “168 l.C. 410. In a suit for accounts and administration against 
executors, a general order directing that as between them eaoh will be responsible 
to the other for the consequences of his conduct is not proper. The dev&Btavit by olo 
executor will not be reckoned against his companion unless the labteris a contribu- 
tory to the former's misdeed end all liabilities should be apportioned on 
individual basis against the wrong doeis severally, Hauy llney Smha v. Bait 
Chaitanya Smha, 40 O.W.N. 1237, A party olaiming aooounts fiom an executor 
for wilful default has the burden of proof on him to show not only loee but also 
the culpability of the default leading to the loss, I lid. The heirs of an executor 
are not liable to render accounts for the period during which the executor wee 
alive, Mahomed Hussain v. Hajt Allah Bahh, A 1 li 1986 Pesh, 82«*161 l.C. 48] ; 
hat if after the executor’s death, the heirs go into possession, they take upon them- 
selves the obligation to render aooounts as from the date of death of the executor ; 
but the heirs not participating in the matter incur no liability, Ihd* Piling of 
aooounts hereunder does not bar a regular suit for aooounts (or administration) by 
the aggrieved party. Santiiam Das v. Prosad Das % A.l.R. 1962 Cal. 868. Ibough 
the aonoanfcs of an administrator pendente hte are passed and he is discharged, that 
will not bar a suit for accounts against him, Kshtnh v. Cmcnd Seely, 89 Cal 167 ; 
16 O.W.N. 616— reversing 16 C.W N 882 ; v>de at p 464, ante. Ihe Court has no 
jurisdiction to oheok the aooounts of the executor and to direot him to deposit the 
money in his hand in Couit, Franothanath v. Qouulas Mahato , 66 C.L.J, S86** 
A I.R 1988 Cal. 294 - 174 I. C. 961 ; nor has it jurisdiction to compel the executor 
to bring the funds in his hands to Court lor the purpose of investment ; tbeitfoie, 
au order imposing fine for failure to comply with the requisition for production of 
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th« amount li alto without jurisdiction, Khetter Mohan v. Soromcni, 12C.L.J. 602. 
As to tbs liability of an exeoutor mixing up the deceased's funds with bis own, ste 
Flockton v. Burning . L.R. 8 Ch. 82a. 

In one case, tbe Caloutta Court has bald that the executor's liability to 
render accounts under this section is not limited to one year in every case. \^bers 
the exeoutor has omitted to file aooouots for the statutory year or to obtain 
Bel a tad filing of extension of time from the Court, tbe Court will have power 

of °acoountabill to to #a ^ * or aooounts for the entue period from the date of 

exoesed the atatutoiy the grant down to date, Ltralal Chakraiarty v Jtian Eutnar 
year. 

Chabravarty , 48C.W.N.764, r lhe ratio decidendi of this oase 
is not at all convincing ; nor does it 9eem to have taken into full consideration tbe 
legal position enaoted in seo. 807 of tbe Act or eBtubliaed in the above-mentioned 
case law. This oase also overlooks tbe following four outstanding facts : (l) tbe 
Exeoutor is not the Court’s man but tbe testator s pat and tiusted nominee, (ii) tbe 
executor's liability for accounts is to tbe beneboiaiy and not to tbe Couit, 
(lit) subject to tbe resei vation in favour ol tbe High Court ui drr it va. 101 & 312 
tbe Court has very little correcting authority over the exeoutoi, (iv) As regards the 
accounts, the Court is scarcely better than a mere postal ugenoy between the 
exeoutor and the beuetioiary. Bead Chheda Lai v Bam Dylan, 7 0 W.N 616" 
AIR. 1230 Oudb. 424, infra, and Comp Be Nanjuppa Asan. (1168) 2MLJ, 280. 

This aeotion has oast oertain duties on tbe exeoutor and until these statutory 
duties arc pet formed, be is not divested of his character bb such Burden of proof 
is always on tbe exeoutor to show that he has performed all these statutory 
obligations, Gulati v Reeves-Brown, 41 P.L.R. 872* A, 1 B. 1989 Lab. 468. 

Assets : — The term is not confined to any particular kind of property, tut 
includes all property whiob is ohargeable with tbe debts and legacies, Amitanath v. 
Administrator- General, 26 Cal . 64 (68) ; Be Couijan . 26 Cai. 1 6 ; Tl alkins v. Saiat 
Chandra, 31 Cal 672. Cf. Kmhrohui v Eormazsha , 11 Bom.. 727; Be Hyatt, 88 
Cb. D. 609 ; also 7 M-L.J. 123, Acquisitions by the executor with tbe assets of 
tbe estate oome within the meaning of the term, Garn da v . Balm Banyan, 86 
Cal . 28. 

Requisition of accounts or Inventory by Parties : — An sxeoutor who has not 
proved the will oan call upon his oo-txauutor who has pioved to exhibit an inven" 
lory or accounts in Couit, Jehangn v Bat Rukibai, 27 Bom., 281. 2be legatee 
has a right to inspect accounts and if that is denied to bim or it be is dissatisfied 
with them, be oan file an administration suit, Heman das v. Chillaiam* 9 8.L R. 
194 : 32 I.O. 664 ; Of Ltw v. Bcnverte, 3 Ch. 82 ; Lee v. Wil on, i Cb. 66, or seek 
bis remedy in tbe Criminal Court against the executor or administrator if mis* 
appropriation is detected, and tbe mere fact that accounts have been filed in, and 
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passed by, (be Probate Court, does not absolve the delinquent fro® liability* 
Krishna Lai v. Emperor, 88 O.L.J.262: 60 10.791; Moraijt v. Bat Panbai , SI 
Bom. LR 6d3-A.IB. 19*27 Bom, 486 Ae to the right of a co-ebarer to 
call for aooouute from the executor who has been in poiBeeiion of the propeity o( 
BUoh co-sharer, lee Mahomed Benu Meah v. Salrida, 28 C.W N. 668 : 49 1 C. 128. 
The practioe of the Bombay High Court is to require the executoi taking out 
probate to file an inventory and aooouute with the Testamentary Registrar and not 
with the commissioner for taking accounts, Mwaijt v. Bat Panbai , 29 Bom. L R* 
683-A.J.K. 1927 Bom. 438 

Which Court to demand inventory &o. : — It is the Court which granted the 
probate or administration that has jurisdiction to demand inventory 4c under 
this seotion Huoh jurisdiction is not taken away by the molusion of the deceased a 
property in another district as a result of bifurcation of the original district, 
Subramam v Bamasto \mt, 31 I U, 499 (Mad ), cited at p. 615, ante . 

Court’s power of directing audit of accounts The CouTt has no power 
under this section to direct- audit of the accounts or to direot local enquiiies 
about income and expenditure of the property. It can only see whether the 
accounts and inventories filed, prtma facte fulfil the requirements of the law, 
Chheda Lai v Bam Dulart , 7 0. W.N 616- A.I R. 1980 Oudb, 424. 

Court’s duty under this Section If the Court finde that the executor is 
not administering the estate and is not in possession of the propeity which bss 
already been taken ohaige of by the legatee, the Court should Lot make any oidir 
for accounts hertuudar, Saatiram Dat v Proshad Das t A. I. B. 1962 Cal 868. 

Costs : — The coats o( the proceeding to compel production of accounts etc. is 
to be borne by the executor if he is guilty of laches, omission etc., Be Jelha 
Padamst , 7 Bom, L R 467. Cf Be Skinnw, (1904) 1 Cb i 298. 

Omission to exhibit inventory or accounts, if is a ground for Revocation:— As 
to whether suob an omission is a ' just cause” within the meaning of see. 263 (e), 
vide notes at p. 498, ante ; see also Khettromom v Saromont, 12 CLJ. 602; 
A.I R 1962 Cal. 868 {mpra ) ; the mere omission to file an inventory or aooounts 
is no ground for levooation, Bal Gangadhar Tilak , v. Sakwarbatt 26 Bom , 792, 

Inquiry for valuation upon inventory Under sec. 19H of the Court Fees 
Aot the Golleofcor can require the petitioner for giant to give proper valuation 
of the property, and in default, can move the Court to hold an enquiry for correot 
valuation, but such motion must he made within six months from the date of the 
exhibition of inventory under this section* see Bhulo.nesuan v. Cclhcicr cf Goya% 
41 Cel. 666; 18 C, W.N 168; 19 C.L.J 136, stpra. 
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Eilaal of liability : — Baroda Pratjd v. Gajendf*a t 9 C.L.J. 388: 18 

0. W N, 667. It mast ha?# been #e#o from tb# not## at p 627, ante, that ordinarily, 
th# executor's liability for aooounta i# to the benefioiarie# under the will* bul 
under tool. 301 and 302, the liigb Court possesses oertain powara over the executor 
or adminiatrator. Ho, when proceedings are taken under thoae eeotiono either 
suo motn or on the motion of a party, the High Court will have power to examine 
or aorutiniae the aooounta filed under this section with a view to aaoertaining 
whether or not the executor baa ao miaoonduoted bimaelf aa to warrant bis 
removal, Gulati v Reeves-Brown 41 P.L,R. 872- A.I.H, 1989 Lab. 468. 

Limitation far salt for account# against Executor :--Bee Sorodn Prasad v, 
Brojo Nath, 6 Cal , 910 ; Hemangini v. Nobin, 8 Cal., 788 ; Bawd a v. Gajendra , 9 
OLJ 388: 13 O.W.N. 667; Saphutji v. Lhikoji . 10 Bom., 242; Gajanon v. 
Waman, 12 Bom. L,H. 881 ; Ayeshabai v, Bbrahim, 32 Bom., 864. 

8ub*sec, v3) : Penalty for non. compliance An intmticnal omiaiion to 
comply with a requisition by the Court to exhibit an inventory or accounts 
amounts to an offence under see. 176 of I.P.O. Khetler Mohan v, Sarontoni, 12 
O.LJ. 602 (604); SanUram Das v Pr<sad Das , A I.R. 1962 Cal. 868; but no 
prosecution should be ordered without an enquiiy as to wbethei the default was 
in'entiona 1, Naha Chandra v. Tripura, 2 C.WN. 697. 

Sub.aec. (4): Penalty for false inventory and accounts The exhibition of 
an intentionally false inventory or aooounta ia an offenoe under #eo 198, l.P C and 
puniah&ble aa suoh. But no prosecution should b# ordeied without an enquiry 
whether the inventory or accounts filed were intentionally false, Natu Chandra v. 
Tripura , 2 O.W.N. i>97 Cf. Knshnalal v Emperor , 33 C.L.J. 262 : 60 I 0. 791. 

318. [Pro. S. 99 & 8uc. S. 277A] In nil oaeeB where a giant 

inventory to inoiude haB . beeu made of probate or letteib of adminis- 
property in »ny pirt tration intended to Lave effect thioughout India, 
cMel ndm ln C9ft<4m tbe executor or administrator filial 1 iiuluda in the 
inventory of tlie effects of the deceased all bin 
moveable and immoveable property situate in India, and tbe value 
of suoh property situate in each State shall be sepatately state d in 
such inventory, and tbe probate or letters of administiation shall 
be chargeable with a fee corresponding to the entile amount or value 
uf the property affected thereby wheresoever situate within India. 

This .notion i. necessary in view of Ihe provisions of see. 378, supia, vide 
the njtee thereunder. Note tbe nee of tbe word "effects". Under tbia section tbe 
value of tbe properties in eaeb State should be eeperateiy etsted. For the 
definition of State, tide see. 2 (g), ante 
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Court-fee Now, ti the different Btfttee have different soalee of Court 
fees, a question may ariie whether the fee ie to be calculated on the propertiee ih 
eaoh State according to the scale prevailing therein. But as the Beotion lequirri 
one fee on the ' entire amount," we are apt to think that such fee ie acseesablfc 
according to the State scale of the plaoe where the grant is applied for. 

319 . [Pro. 8. 100 & Sue. 278] The executor or administifttof 
Ab to pioparty of, collect, with reasonable diligence, the pio- 

and debts owing to| perfcy of the deceased and the debts that weiedufc 
decea8cd to him at the time of his death. 

General Notes:— This Beotion and the next four sections of the Aot deal with 
the prims ly duties of the executor or administrator and lay down what he should 
do immediately upon assumption of office in furtherance of the work of administis* 
tion. JH is first duty is to oolieot the assets and then to apply them in pacing off 
the obligations and debts of the estate Sections 819 to 821 regulate the claim* of 
priorities inter se among the various kinds of creditors and do not propose to 
regulate the rights of creditors againBt the Tstatc, Joseph Swpiasadam v Svbra* 
mania Chcttiar, (1937) 1 M.LJ. 447“ 1937 M.W N. 188*46 L W. 876“ A. I. B. 
1937 Mad 484 “170 1.0. 167 In applying the assets of the deceased in discharge 
of his obligations, the executor or administrator should approach bis task with 
the knowladge of the responsibilities that law has imposed on him. Be should 
bear in mind that the Sovereign Union enjoys a priority in respect of its dues from 
the deceased over all other creditors of the latter, so it is bis duty to pay off the 
outstanding taxes fiist of all before he osn turn to think of the other creditors, 
U Ba Thi v. Administrator -Generali Burma t 1989 Bang. L N. 701»* A.l.R, 1940 
Rang. 86-186 U\ 684. 

Tima, limit for realisation • — The section obliges the exeoutor or administrator 
to oolieot the assets of the oeoeaBed with due diligence, but there is no time-limit for 
the purpose, Bwg/iei v Empson, 22 Beav. 181. 

Shxll Collect The section is imperative. If for the purposes of suoh 
realisation a suit is necessary, the exeoutor will have full right to carry on the 
suit. Sheik Mustav. Sheik E^a, 8 Botn. 241. For this purpose he oan adjust the 
testator's accounts with a Bank and can allow set-off, Pcccck v, Delh Bank, 86 
Oal., 217. Vide under the heading “Arbitration 1 ’ below. For the duty of an 
administrator, who succeeds an administrator durante minontate, to collect the 
unadministered efftots, sec Baroda Prasad v. Gajendra , 9 0 L.J. 888: 33 
O.W N. 667. 


Property of the deceased : — It is the eametbing as assets, twie, notta al 
p. 628, ante . and Be Courjan , 26 Cal., 66. 
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With reasonable diligence -Though there le no time limit for tbe purpose, 
Btitl the exeeutor should not make any unnecessary delay in oolleoting the assets, 
Greenwood v Ferth 13 1 L.J 293; Wightwich v Lord , 6 H L.C. 226; Graybvrn ?, 
Clarkson . h R. 3 Ch 606; Style $ ▼ Guy, 1 Mao & G. 422 ; CandUr ▼. Tillett . 22 
Bier. 267; Re Gasqu-me, (1894) 1 Ch 470: Be Piwi, (1912) 1 Cb 498. He is 
liable for all Iobbss resulting to the estate from want of diligence on bis paik, Re 
Brier, L.R 26 Oh D. 2S8 ; Lakshmichand ▼, Kuverbai , 29 Bom., 170 Vide also 
Hayward v. Kinsey , 12 Mad., 673 ; Powell v Evans, 6 Ve*. 839 ; Jones v. Lewis, 
2 Ves. 8en. 240 ; Fry ▼. Fry, 27 Bear 144. See also see 868 infra . For keeping 
monies in unauthorised securities, Bee Dhupati v. Andoor, 83 I.C. 604 (Mad ). 

Breach of Trust ; — If the executor oommits sny breach of trust in respect of 
the properties in his hands, he is liabls to make good the loss to tbe beneficiary, 
Purshottam v. Kala Govindji, 26 Bom 301. 

Duty of Ex«eutor who is a Debtor ; — Where tbe expoutor is a debtor to the 
estate, be it accountable for the amount of his debts to the estate, AdviimstraUi • 
General v- Kuto Ka/nmi. 81 Cal. 619 : 8 0 W N 6C0 (on appeal firm 7 C.W N. 
476); Yacub v Bai Rohimat, 10 Bom L.R, 346. When the debtor becomes the 
executor, tbe debt is extinguished and is oonveited into assets in his hands. 81 
Cal. 619, surra , Chinna v. Venkata Subba, 33 M.L.J. 196: 6 L W. 85: 41 
I.C- 605 

Position of Executor who is a Creditor If the executor is a creditor of the 
estate, tbe debt is extinguished, t tide under tbe last paragraph, the assets in tie 
exsoutor b hand being considered payment to him, V cnkjcid Wanklnd, (17C0)1 
Walk 304. Cf, Woodward v. Lord Dorey, (1566) Plowd., 184. But it has been held 
in India that where oue of two moitgagees became an administrator, the debt was 
not extinguished snd the other mortgagee could enforoe his olaim by b suit, 
Ho* samara v Rakamanneu a, 38 Cal , 342. Cf. Tamman ttm<,h v Lachmm , 26 Al ., 
818 ; Sitaram v Shndhar , 27 Bom., 292 : Has shoe v. BhoU Penhad, 6 C L J 893 
(894) ; Powell v. Brodhurst , (1901) 2 Ch , HO. 

Arbitration —An executor or administrator is, under certaiu circumstances, 
for example, for the settlement of any debt, aooount or olaim in relation to tbe 
estate in bis hands, competent to make a reference to arbitration; such right 
oaunot bs disputed when exercised within tbe limits of his authority, Sondowini ▼, 
Gopal Chandra. 21 C.LJ 273, referiing to Bean v, Fas man, (1828) 6 Pickering 
(Mass) 269 But an executor cannot make a reference to arbitration with tbe 
avowed purpose that the terms of the will may be modified and arrangements for tbe 
management and distribution of the estate oontrary to the diieotion of the testator 
may be made, Ibid Where the exsoutor referred oertain questions including the 
construction of the will itself to arbitration without obtaining probate, tbe award 
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pamd on ibe rafaranoe was held to ba invalid aa it nullified tba intention ol tld 
testator, Jnarundra Nath Mukherjde v Jttendia Nath, 32 C.W N. 108-d.IE. 19.8 
Cal 276-107 1 0 70 


120 . [Pro. S. 101 <fc Sue. S. 279] Funeral expenses to a 
_ . , reasonable amount, according to the degiee and 

before an debts qualify of the deceased, and deathbed ehaigep, 
including fees for medical attendance, and boa id 
and lodging foi one mouth previous to hie death, shall le paid Lefoie 
all debts. 


Expanses to be paid before debts — These aie (a) Kxpenses of a fitting funeral 
{vuh notes and oases under sec BIG, supra), (b) Death-bed charges, including fees 
for naedioal attendance, nurses’ fees, hospital ohargeB etc (o) Board and lodging, 
only for one month previous to death Cf sec. 64 of the Administrate) -Get era) s 
Act (III of l l JIB) These expenses do not cover exj eneee of Sattnua Karon h'icdh% 
K\h Kumat v Ila*h Vthau, 1 L U (1947) Id Crl 196 

Oourt fees — Foi the purposes of duty the above expenses may be d ducted* 
Vide S h Ul of the Court Fees Act 

321 . [Pio. S 102 & Sac S. 280] The expenses of obtaining 
Dxpensoa to bn pi id pi )bnte oi letters of administration including the 
iitxt after such ox costs inclined f oi or iu respect of any judicial 
foms ° pioceedings that may be necesstuy for admimstei- 

«ng the estate, shall be paid next aftei the fuueial expenses and 
death-bed charges. 

Executorship Expenses — Ai e expenses incurred for the puijoee of obtaining 
a grant or foi carrying on judicial proceedings for the purposes of administrate) , 
&luup v Lash 10 Ch D 468, Khustubhai v 7/atmus/ska, 17 Bom, C 37 and 
include the oostB of an administration suit, Penny v Penny 11 Cb D 440 and 
the oases cited under the heading, ' Administration suit 1 below; and also include 
the amount paid by the executor or adminiBtrotoi to his surety, Jvicvn bahh v, 
Abdul Rahim, 1B!1 P.L B 190(5 Bl P K. 1906 (Such an amount is on experts m 
a Jmioiatering the estate within the meaning of this section, 77 id buch expet sea 
a s also called testamentary expenses” and come after the funeral exjensesatd 
death-bed chargee iu oidei of prionty Ibe expiession “expenses of ohtainirg pic* 
h*te ae used in thie section will include the ooets incurred by a patty who though 
a necessary party, was not cited in the piobate proceeding, in connection with his 
application to recall the piobate and have the will proved in solemn fnm and 
euob expenses will have to be paid next after the funeral expenses and deatlwbtd 

80 
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charge*, Sarat Chandra ?. Pramatha Nath, 87 C W.N. 118- A I.B. 1948 Cel. 482- 
Advancee of teeto- 1*0* 29&> h creditor advanoing the teatamentary expeneea 

meuUty ,x P8 u8« , -t ig W i. not entit'ed to any ohart-e against the estate, but, in a 
in respect of. 

proper case, is entitled to stand in the shoes of the executor 
for the purpose of recovering bis advances from the estate and to claim the 
benefit of the executor's indemnity against the estate Sulramania Chettiar v . 
Joseph Sar pram fan, (1939) 2 M.L J 316 “ (1939) M W.N 738 “AIR. 1989 Mad. 
817. 


Administration Suit * — The words ' judioial proceedings that nr a) be neces- 
sary seem to refer to administration buifs, Khusrnlhat v. Eormvjsha, 17 Bom , 
8 17 Of. Sanderson v Stoddart, 32 Beav. 166 The Executorship or ' testamentary 
expenses will include the costa of snob a suit, Miles v Eanw n, L R. 9 C h 816; 
Havhic v Havloc, L R. 20 Eq 271 ; Re Clemen. (19C0) 2 Ch. 182 ; Painy v Penny, 
supra The looses resulting to the estate from ihe administrator's fault or 
neglect are to be made good bv him. and lie will have to pay the same, of course 
deducting therefrom the cost of obtaining letters or necessary judicial proceeding, 
Khusrubai s case, supra. For the fiame and soope of an administration suit, see 
Bai MahabM v Magan Chand. 29 Bom , 96 and Dhmiaj v. Broughton 15 B.L R. 
<OC) 296: Sastbhusan v. Mamndra Chandra, 44 Cal. 890: 24 C.L.J. 448: 21 
C. vY N. 810 ; Hasanah v. Sopatlal , 87 Bom., 211 : 14 Bom. L B. 782 : 17 l.U. 17 ; 
Molibhai v Nathabat, 46 Bom , 1053 : 23 Bom. L R. 444 : 61 I C. 24. Adminis- 
tiation suit may be brought by a creditor on his own behalf as well as on behalf 
of the other creditors, or by a legatee or the next-of-kin or the heir-at-law. Cf 
Bat Mohahai v Magan Chand, supra, if there is any apprehension of irrepairable 
waste, such a suit can be instituted even before tbeexpiiy of6mcnths from 
the date ef grant, A T . Qhose v. B B Dasi, (1922) Cal . 802 ; but theie must be 
•ome good ground for bringing the suit before the perhd of six months, Hid. 
An administration suit by one creditor on behalf of other* should he instituted 
with the leave of the Court, Oritntnl Bank v. Golmd Loll 9 l al , h04. As to 
wbafc is meant by an administration suit , read Jmr Bt v Aldul Rahim, 66 M L J. 
266-AIR. 1928 Mad 760-110 1 0 276, The olject of such a suit is generally 
to have the estate cf the deoeased administered under a deetee of the Cc urt. Ihe 
suit in its essence, is one for an aooount and for application of the assets of the 
deoeaaad e estate for satisfaction of the debts of his creditors, Shnaprasad Stn^h 
v. PrayagKtmarilhbi, 61 Cal. 71i«A.IR. 19?6Cal 89-164 I C. 479. A suit 
for recovery of possession by an heir of the deceased is not an admin istiation suit, 
Ibtd. If the plaintiff creditor is paid oft his dues and coets, the suit is liable to 
be dismissed, Sasibhu an v. Mantndra Chandra/H OLJ 448 (supra). Ihe costs 
of an administration suit sis to he paid out of the estate ss between psrty and 
party, if there are suffijieut assets, Webb v. De Beanovuin . 81 Beav 173 ; Isivaida* 
v. Qhandip , (1910) M W N 120: 7 M.L T, 400: 6 1,0.267. The principle will 
not apply unless the suit was necessary within the meaning of this section, see 
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BarleU v. Wood, 9 W.B. (Eng.) 817 ; Godwin v. Prince, (1*98) 2 Cb. 226 ; Of. 
Semndra v, Mamrihl, 48 Cal SC2 : 24 C.W.N. 186: 691.0.681. For decree in 
*n administration suit, see 0 n, r, 18, 0 P Coda, 1908 ; also Firm of Shyum 
Lai ». Jamil Ahmad, I 0. 487 (Pat ). Tbe result of an adtninaUalioti suit is 
final (subject to an appeal therefrom) aa between the paitiaa to tbe auit and aa to 
tba construction to whioh it Rives effect to, Gopal Lai a. Puma Chandta, 49 I.A. 
100- 49 Oal 469 - 88 C L. J 67- /7 C.W N 174 (P C.) For priority of Govern- 
mant debts. aee Bank of Upper India v. Administrator -General, 46 Cal, 668: 29 
C.W N. 798 : Gtrihala a. Bejoy, 88 Oal . 1040 

Oasts of Probata proceedings Aa a general rule tba eoata of a Probata 
proceeding ere to oome out of tba estate, as most litigations spring from the fault of 
the testator, Charier v. Charter, (lt>74) L.K 7 H L. 864 ; Baroda Prasad a. Qajtndra, 
UO.LiJ. 884: 18UW.N. 667: 1 1 0. 289. W bare tba difficulty bee bean oreatsd 
and litigation reudarrd uecessaiy by tbe act of tbe teitator, formitenoe, by reeeoti 
of the ambiguity or inconsistency in tbe provisions of tbe will, it is projerto 
direct that tbe costs of all parties, auooeesfnl or unauoceeaful should oome out 
af the estate Srimbas » Monnohmi, 3 C L.J. 224. The above princip'e will not 
apply where the litigation it not attributable to the so-called fault of the testator, 
Aghorenalh a. Kamini Debt, 11 (J.L J 461. Ooete are payable from tbe estate also 
when the litigation takes its origion from tbe fault of persona interested in tbe 
residue or if there is sufficient ground to question tbe validity of the will. Baioda 
Brand's cate, supra. Of. Miichell v. Card. 3 8w & Tr 276; He Tar ament Butt, 
26 Oal, 663; Godacre v. Smith. L.B. 1 P h D, 8'.9 ; Firry v Ktno> 3 8w AtTr. 
61; H titan v. Walker. 1 Hagg. 76; Williams v Henry ,3 8w &r. 471 ; Spiers v 
English (1907) P- 122 ; Khusrubhai v. Uarmujsla, 17 Bom.. 637. Tbe costs will 
oome out of the estate and be not realised from the losing party, where there is 
a reasonable doubt as to the testamentary capacity of tbedeoeased. Fnre v. 
Peacock, 1 Bob. 466. The unsuccessful paity will not be condemned in ooste If 
there are euspioious oiroumstances to evoke a bona fide contest, Wtlsm Barsie, 
(1903) P. 269; Haydon ?. Priuj, ( 1919) P 131. Costs will fall on tbe estate aleo 
when the contest tui ns upon the exposition of a very difficult and doubtful poiDt 
of law. Robins r Dolphin, 1 Sw. & Tr 618 ; India Kumar v. Jatpal, 16 I A. 127 : 
16 Cal. 725 ; but wbeie the construction of the will is not bq difficult as to requite 
the assistance of the Court, the costs should not come out of tbe estate, Noioyani 
v A Iminhtralor- General, 21 Cal. 683 The heirs of a testator can always insist 
upon an advarse will baing proved in solemn foim. and should not be eeddled with 
eostis on that aaoount, Malungsnt v Hurra Pratad.'i 4 W.B. 26. lhe residuary 
estate is primarily liable for tbe oasts of piobste, Daytlhai 'laptdas v DamcdatUat, 

21 Bom., 7o. A beneficiary who successfully resists an attempt by another beue- 

ficiary to prove a false will is not entitled, as a mailer of light, to be paid his costs 
out of tbe aetate; the ooate are in tbe diseistion ol tbs 
Discretion of the Cour . may ha directed to be paid out of tbe estate in a 
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suitable ease, Baroda Prasad v Gajendra 9 O.LJ.383: 18 G.W N, 667 : 1 J.C. 
289 , Bamrtck Das v Brtp Cooman % 5 0 W N. oolxi. An unsuccessful party 
cannot however avoid his liability for coats simply because there is ;tu/o causa 
lutgandi, Bwwtck v. Mailings, 2 H«gg. 234; Nichols v. Btnns, 1 Sw. & Tr 239* 
An applicant for giant will be liable for coats if be knowingly advances a false 
olaim, Clarkson v Waterhouse 29 L, J P. d M 136, or wilfully suppresses tbs 
names of near relations, Be Nathubai, 2 Bom ,9 As to the other oiroumstanoss 
in whioh a party at fault will be asked to pny bis own costs, see Davis v Gregory , 
L H 8 P & D 28. For the costs of an admmistiation suit, see Miles v. 
Hannon L fct 9 Oh. 316; also under the heading, "Administration suit," supra. 
A legates proving the will, is entitled to bis oosts out of the eBtste, Sutttnv • 
Drax , 2 Phiilim. 328; Williams v, Goude, 1 Hagg 610 Where piobates of two 
inconsistent wills weie successively granted to two persons each of them web held 
entitled to coats from the estates lie Taramt ni, supra The parties should how- 
ever bear their own oosts where the estate is insufficient, Ibid, 

Pleaders’ fees*— Vide notes at p. 674, ante, also Tiotab Uvndtar Kali , 
4 OWN. 600 , Baijnath v Sham S undar, 41 Cal. 637"" 18 C L J 643, cited theie. 
Cf.6 CL J 463 

Bemuner&tlon of Executors — Vide at p. 617, ante. Also read AksloyK , 
Ghost In ie, AIR. 1949 Cal 462 

Position of creditor lending expenses of probate to executor* — This seotion 
doss not declare a charge on the estate in favour of the lender for the amounts 
of p obate expenses advanced by him to the executor. The lender’s right is to he 
subrogated to the rights of the executor and to utilise the executor’s indemnitv 
against the estate, Joseph Sarpramdam v. Subramama Chettiar , (1987) 1 M,L J. 
447-1937 MWN 138-46 LW 376-170 IC 167 , read the notes at p 616, 
under the heading, " General Notes " 

322 . [Pro. 8. 103 & Sue. S. 281] Wages due for services 
Wigei ior oortim «er- rendered to the deceased within three months npxt 
vice* to be next pud, preceding his death by any labouier, aitizan or 
and then other debt*. domestic servant shall next be paid, and theD the 
other debts of the deceased aocordmg to their respective prioutieB 
(if any). 

N B —“The words added heve been taken from seo 108 of Act V of J 881’*— 
Joint CommiUet Btport ; and have been considered necessary by reason of the 
deolsion of Nil Xomul r. Bead, 17 W.8 <513 : 19 B.L.R. 287, 

Wages Wages for the services specified in the seotion within thru months 
prior to death, com* third in order of prioiity. Of eeos. 320 and 321, supra. 
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Domestic Sar^Aiits Ordinarily the expression means a servant In the 
testator's domestio establishment, Ogle v Moigan, 1 De G. M. & G. 369, aaAistin* 
gaished from an out-door servant, Re Lowson, (1914) 1 Cfa. 662. But having 
regard to Indian oonditions of living a wider seope has been given to it* so ae to 
fnolude a dhobi . BhimDae v. Upendra , 9 B.L.E, App. 4; or a Strang. Dhanno v, 
Upendra . 8 B.LR. (0.0) 244 (260); but not adarzt (tailor), Vithoba v. Ccrfield, 
8 B H 0 R. App. 21, As to bequest to "domestio Servants” like ohaufterer, 
coachman Gardener eto read Jachon v Hamilton , (1928) 2 Oh. 866, G.A. 

Labourer and Artizan 8ee Re Domestic Servants , 8 B.L R.A.C 82. Fide 
the case of a tailor, supra. 

Government Debts: —Read the notes under the heading, "General Notes'' 
at p 631. ante ; also the notes under the heading "Government Debts" at 
p. 640. poet 

323. [Pro. 8. 104 & Sue. S. 28*2] Save as aforesaid no creditor 

Save M aforesaid, ail slinU have ft ri g llfc °| prioi ity over another ; but 
debt^ to be paid equally the executor or administi ator shall pay all such 
and lateabiy. debts as he knows of, includiug his own, equally 

aud rateably as far as the assets of the deceased will extend. 

N B —‘The words* omitted are merely explanatory and are not to be 
found in seo 104 of Act V of 1891"— Joint Committee Report. 

Object of the Section : — The object is to prsvent any one creditor from 
obtaining an unfair advantage over another creditor, and to provide for the 
payment of ail claims proportionately out of the assets of the estate. Cmntnaihv* 
Adm'nts rator* General. 26 Oal„ 64 : 1 C W,N. 600. The Law Commissioners have 
thus f oi mu la ted their reason, "We do not propose to extend to India the rule 
which enables an executor to pay any creditor (whether himself or another person) 
in prefereuoe to another creditor of equal degree. We have provided that funeial 
and death-bed expenses and charge of probate and administration are to be first 
paid ; then wages due to any labourer, artizan or domestic servant employed by 
the deoeased ; and that in reapeot of no other debt shall a oreditor be entitled 
to a preferenoe either by reason of its being secured by deed under seal or on 
any other aooount." Tbs Bombay Court calls the rule enacted in this section 
a mere i ule of procedure [Kwondas Pnmchand v. Jnatlal Prctapshs d Co. 38 Bom • 
L.R. 864-A.I.R. 1986 Com., 428-167 I C. 629], but it seems that the rule 
involves a question of substantive right also. 

" Soo. 2S2 of the Repealed Succession Art contained the words, “by reason that his debt 
in seoured by an instrument under seal or on any other aeoount” afW the word “another." These 
words hare been omitted for the above reason. 
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Rights of the Testa tors Creditors The section dealt with (be creditors’ 
rights et regatta the general assets of their deceased debtor, and isye down (bat 
(apart from any question of lien,) no creditor will have any priority over another 
oreditor, and that all elahot against the estate will be equally and raUably paid, 
Omritanath'e ease, supra, Hanmnabd lu v Cook, 6 M*U C li 8A6 ; Be# fry v. Be 
Penning 10 Cal,, 9519. The debt secured hv a lien on property however elands on 
a different footing inasmuch ns the exeoutor or administi ator tebeB the property 
subject to the charge, Dialu Mai 7 . Bryan, II P.B 1878 Cf. Amhca Charan ▼. 
Mukta kesfit, 10C.W.N,88: 2 C L.J. 188. Where the teBtator himself directs that 
a paiticular debt it to be paid out of a particular propeity, snob projeity is te Le 
ooi a dared as given upon trust to pav that paitiouler debt, and the executor will he 
uompeient to pay that oreditor out of that property ; but thoie will Le no such 
trust where the direction m the will is to pay the debts out of the amts gineially , 
BamDhtin v Mvhesh U Cab, 406 ; Anundavnoyi v Grtsh Chandra 7 Cal , 772 ; (on 
appeal, 14 I A 187: 16 Cal , 66). Of. Milnes v Slater, b Ves. 216; Be Grcmgn , 
( 1900) 2 Ch 776 ; Gama a v Admnmtialor Geneial, 20 Mad 2r0 The executor or 
administrator shall pay all the debts (of which be has bad notice) equally ri d 
rateahly. if the assets are insufficient, he is not justified in laying certain 
creditors in full leaving others unpaid, lhd He has no pom? to prefer one 
oreditorr to another or to mortgage the estate or any pn?t of the assets for making 
any payment in exeess of the rateable and equal payment due to the 
orsdifcor. The mortgage in such preference does not bind the rest, Mathuradas 
v Batmal, 87 Bom. L B. 6A2-A I R 1985 Bom. 385-169 I C. 688 Ihe 
reteahle payment referred to in the section is payment out of the assets generally. 
This does not mean payment out of the net income of the properly or any 
specific part of it, Omitanath's ease, supra. Question of rateable payment aiises 
only where the asaets are insufficient, 1 hid As to the liability of a purchaser from 
a devisee of a part of the estate in lieu of debts due from the testator, see Qietndei 
Chander v. Mackintosh 4 Cab 897. An sxeoutor has ordinarily no right to oreate 

4 . obligations in favour of a creditor, Mihan Bibee*. Shyama 
Obligations cannot be 

u i eated in favour of Bibee, 0 Gal , 987 ; 7 0 W N, 749 Of. Cassibat v Banseidae, 
cradltc ’"' 4 Dom, 6; Byr.mj* v. Bterabau 11 Bom LR 260: 2 1.0. 

161. Therefore, where assets are nob sufficient to pay all the creditors in fn 11, 
if the executor executes a mot tgage in favour of one oreditor in discharge of the 
whole debt due to him, that will lie a manifest breach of trust within the meaning 
of this station, Mathuradas v. Batmal, 37 Bom L.B. 642 -A l.B. 1986 Bom. 
385-159 I C. 683. 

Oradltoff’i remedy-— Tbs oreditor can bring an administration suit, if he is 
not fully paid, Santmoni v Batta Krishna. 85 Cal , 1100. Of. Bai Meherbatv . 
Magan Chand , 29 Bom , 96. Where one oreditor is discharged in full to the pro- 
j'ldiue of the other creditors by means of a mortgage to the favoured creditor, tbs 
aggrieved creditors can sue for a deolai a tion that the mortgage or the deoree on 
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that mortgage are not binding on them and that tbe favoured creditor will nofe 
got any sort of priority over them but rank pari panu with them Mathtoratia* 
Raimal. 37 Bom, LB. 61*2 - A LB. 1935 Bom. 886 - 169 1.0. 688 . The execute* 
il not a ueoessary party in such a Buit, 

Decree-holder’s position -The Beotion doet oot affect tb* Judgment-Creditor* 
and does nob preclude him from having hie claim satisfied, under sec 52 of the 
0. P. Code, out of the assets of the deceased debtor to the exclusion of other credit 
tors after deduoting the expenses refeired to in seos 320-829, supra, Htlkowol v. 
Rued 12 B L Li (A.O.) 827 : 17 W R. 619 ; Ma M*n v. Shunmugam, 6 Bur L.T. 
288 : 6 LBK. 168: 18 1.0,610; Venkutarangayam v. Krishnasami, 22 Mad. 194 i 
Remfry v l)e P<inn>nq 10 Cal 929 For this reason where an executor attempted 
to resist the execution by a deoree-holder on the ground that he (the exeoutorj 
was not hound to make any payment before one jear, the Court said that tbe C.P. 
Code hud made no provision for carrying out tbe theory of this section, and 
therefore execution under the Code could proceed, Abdocl v Ry%n , 70 P H. 1871. 
But the correctness of the rule that the decree-holder can execute hi* decree to 
the prejudice of other or editors as enunciated in Nilkowals case (17WB.613, 
supra) has been doubted by the Bomba\ High Court in Bat Meheralat v. Mayan 
Chiad 29 Bom, 96 In this case a decree was obtained by a oreditor a* must a 
previous administrator who satisfied tbe decree by tbe sale of a portion of the 
estate with the sanction of the Court under sec 267 A (omitted from the present 
OP. Code) of the Code of 18S2. and the Court held that the decree and the sale 
were binding on the subsequent adminieti ator, not because of the rule enunciated 
in Ntlkomril , & oase, but or. tbe principle ef res judicata, and that a creditor a suit 
was in the nature of an administration suit A more recent Bombay decision 
h&B held that the seotion is applicable to judgment-o. editor seeking to execute 
hie deoree against the estate in the bands of the legal representatives of tbe 
deceased. Ktesondas Premchand v. Jivatlal Piatapbht <& On., 38 Bom L R. 864 ■* 
A.I R 1986 Bom. 429-167 IU. 629. The judgment creditor who obtained hi* 
deoree against the heir in possession of the estate cannot follow the estate in the 
hands of the executor, but he oan base a suit against the exeontor on suoh judg- 
ment (against the heir) praying to have Ins decree satisfied, Pioswmo Chandiav . 
Kmtcchutanya, 4 Cal. 342, cited at p. 876 The judgment} creditor hee however 
no right to go beyond the terms of his deoree Thus, where an administrator 

had obtained a decree against the deceased and the deoree did not provide for tbe 

pavment of interest, lie waB not entitled to pav himself any interest out of the 
estate, Dniu v. Bryan, supra. Mere attachment before judgment will not entitle 
the creditor to pavment otherwise than rateably with other creditors Banmnal&lu 
v. Oook, 6 M.HC.R. 346 

Right of Retainer Under the English Law an executor or administrator 
oan pay any oreditor in preference to the others, Lyttleton ?. 
GVess, 3 B, & C. 322 ; R$ Samin t (1906) 2 Cb, 684 ; with the 


English Law. 
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>a«uH that if ha himseU happens to he a creditor of the estate, be can pa) himself 
before paviog any other debt, Sander 7 Heathfield , L.R 10 Kq 21 , Franks v. 
Coaptri 4 Ves , 783, Boyd v. Brooks , 34 Bear. 7 (on appeal, 84 L J. Ch 606); 
flforns v M rn% L H 10 Ch 68 # Crowder v Stewart, 16 Ch D 3(8 Bee Williams 
cn Executois, lUh Ed, p 797, et seq But the effeot of this section is to do away 
with such priority, vide the quotation at p 6d7 ante, from Ibe Report of the Law 
Commissioners The words ‘including his own" show that this section lecogniscB 
the tight of retainer hut does not give it any i igbt of prionty, Mohesh Lol v. 
Busunt K man 6 Cal , 340 (366) , Arthur 7 Sioke\ 2 M li C R. 266 * Eossatrara 
v Bahamanness i 38 Cal, 342 Ihere is a right of letainer in respect of all 
_ , expenses by the exeoutoi for which he maj i e-m huise himself, 

Right o| re-ujiburaeme^t. 

see Puity Mohun v Not t vd) a* 37 I A 17 .’7 Cal ,229 84 

O.L J. 86 (on appeal from 30 C.L J 177) tf Godhey v Waist n 3 Atk 618, 
Wallen v Wo'tdhndqe, L.K 7 CD 504 (in this case the reimbursement was in 
ienpeet of the cost of defence), Llackfnd v Dotn LR 4 lb 304, Wtlb 7, 
Siafteibuni 17 ^ es 4b0 

Liability of Executor de eon tort — As to the liability of b person tskn g 
possession of the deceased's estate to pay the debts see Iio'uuttav Lubhtc 
Chutunno 4 Cal *142 ^oited sup) a and at p 431) Cf Chetha Ksllcin v Gcltnda , 7 
Mad , 186 Vide also the notes under sto 808. 

K lowledge of debts - The obligation to pay equally and rateably under 
this section anses only where there js knowledge of the debts b uch knowlerUe 
should be actual and not eonati noti ve The liability to distribute the assets 
Vi r pass u is limited to the debta whuh the executor knows of Kt'V hda* Trem* 
Clnvl 7 Jioalal Piafapslu X Co , 3S Bom LH 864~A.1R. 1986 Tom 428 1 - 
1G7 I C 529 Ho in oidei to charge an admimstiator with contravention of 
the seotion it must be shown that he actually knew of the debt Anatic Bonhnq 
( otpn v Amah) 8 B.fl C K 620 Debt here inoludea a liability to jay 
a oall Ihul 

Barred Debts - An admimstiator can pay a barred debt, lulalcharul v 
Jitammal, 10 B.fl C K 206 Adminntiatoi General v Hawkins, 1 Mad , 267 , 
Norton v Fteckn, 1 Atk 5,5, Stahlsr 'imxdl v Lett, 18m AG 416, Cf. Molesh 
Lai v Busunt 6 Cal , -140 

Government Debt —The Government is not bound by this section or the 
preceding one, it enjoys a preio^ative light of preference, in the matter 
of payment of debts from the people and this Act has nowhere enoiosched upon 
this prerogative, which unless curtailed by statute always \ revails, V Ba Thi v 
Alnmstrator General, Burnu, 1939 Rang L li, 701“ A. I U. a 940 Rsi g 36“lfcf> 

1 0.684. The Court fees payable wttb regard to a forma imijens matter foim 
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Government debt, and have precedence over other debt*, Qyanando Bala y. Bulto 
Krishna Bairagi. 98 Oal. 1040 ; Qubpub v. Oolltcior of Canara, 1 Bom. 7. Tbia la tbe 
poaitlon in relation to all taxes payabla to the Government, V Ba Ihi v- Admws • 
trator- General, Burma, supra. Sot liability to pay Income- 
Income «. ^ „„ Forbtt T . Seeretary 0 f State. 49 Oat., 151. Of. Bank 

Hf Upper India ». Administrator -General 22 0 W.N. 798 : 45 Cal. 688. Baad the 
notes under the heading, "General Notes’' at p. 591, ante. 


324 . 


[P. A. A. of 1889, S. 9 & Hue. S. 283] (1) If the 

domicile of the deceased was not in India, the 
SKT. SISSS application of his moveable property to the pay- 
debts where domicile m eat of liis debts is to be regulated by tbe law 

not in India. • T ■» . 

of India. 


[Sue. S. 284] (2) No creditor who has received payment of 
a part of his debt by virtue of sub-section (1) shall be entitled to 
share in the proceeds of the immoveable estate of the deceased unless 
he brings such payment into account for the benefit of the other 
creditors. 

(3) This section shall not apply where the deceased was a Hindu, 
Muhammadan, Buddhist , Sikh or Jaina or an exempted person. 


Illustration. 

A dice, having his domioiia in a oountry where instrument under seal have 
priority o?er instruments not under teal leafing moveabla property to the value 
of 6,000 rupees, end immoveable property to the value of 10,000 rupeee, dable 
on instrument* under seal to the amount of 10,000 rupeee, and dabte on inetru- 
mente not under eeal to the same amount. The creditors bolding instruments 
under seal reoeive half of tneir debts out of the proceeds of tbs moveable estate. 
The prooeede of the immoveable estate are to be applied in payment of tbe debts 
ou instruments not under seal until one-balf of such debts bas been discharged. 
This will leave 6.000 rupees whioh are to be distributed rateably amoDgst all tbe 
creditors without distinction, in proportion to tbe amount which may remain due 
to them. 

Ne B . — "This reproduces seo, 283 of the Act of 1865. Neither this section 
nor seo. 284 has a corresponding provision in the Act of 1881. Sub-clause (3) 
therefore excludes from the operation of tbe olauae tboBe to whom the Act of 
1881 applies ’' — Notes on Clauses of the Original Bill 

8ub.aee (1 ) : Moveable* of a person of Foreign Domicile Formerly, where 
tha deoeaaed was of a foreign domioilt, the application of hit moveable property 
8L 
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in payment of hit debit was in accordance with hit lew domicili t but by tee. 9 of 
Aot VI of 1889, the law wat ohanged and tuob application it now (at hereunder) 
regulated by the Law of India (Of. Kanurenther v, Oeitelbrecht , 28 Cb. D. 
792 ; Thorbvin v. St ward , 8 P, 0. 478). notwiftbetanding that tbe distribution of 
moveables takes plaoe, under tee. 6 (2), in accordance with the law of domicile, 
inasmuch as tbit seotion does not affect the question of succession, but it only 
confined to the payment of debts, vide Hill v. Adminishator -General, 28 Cal. 506: 
Miller v. Administrator-General, 1 Cal. 412, both cited at p 88, ante. See Williams 
on Executon , lltb Ed pp 764, it uq. 

Sub-sec (2) : — This sub-section lays down that if a creditor has participated 
in a share in the moveables by virtue of sub-sec. (1). be cannot paiticipate in the 
immoveable propei ties without bi inging in bis previous payment into account for 
the benefit of the other creditors. Of. Gallon v Ilancook , 2 Atk 436. The principle 
of this seotion is very tmuh akin to marshalling wbioh presupposes two claim- 
ants and two funds, both of whioh aie available to one claimant, but only cne to 
the other, 'ibe person with the “double 'claim can be compelled to lenort to the 
fund not available to the othei, 8ee Cheeseborough v. Mill aid , 1 Johns, 413. 

325 . [Pro. S. 105 & Sue. S. 285] Debts of eveiy description 
Debt, to be paid befoie muBt be paid before any legacy. 

legacies. 

Section— if Mandatory The seotion lays down a lule of expediency and it 
not rigidly mandatory, but is more or less simply directory if expediency is not 
saorifioed. It gives &pnoitty to the debts over the legaoitt ; weioh may be relaxed 
if the estate is sufficiently solvent, to meet all its liabilities. 1 here ie no sense 
in unnecessarily defei ring the legacies : if they can be paid without any arpre- 
hention of risk to the creditors The whole matter has to be looked at frrm the 
stand-point of solvenoy and expediency or convenience, Lain Qolertihtne Das v. 
HxnshChandra, 38 O.W.N. 457-AIR 1934 Cal, 609 -152 1 C. 198. 

Debts —The whole estate of the deceased is liable for debts (seep. 532'; 
therefore, the executor or administrator should first satisfy them befoie paying 
any legacy, Sp<de v Smith. 3 Russ Ch&no Cas. 511, and subject to what has 
been said under the last paragraph, this rule should not be depai ted frem even 
where the legatees are willing to furnish security before drawing the amount, 
Lala Goberdhone Das v Hansh Chandra, 88 C W-N.467- A l.U. 1984 Cal. 6C9 — 
152 1 0 198, bdoause even securities may not always prove adequate safeguards, 
but. on the other band, may lead to unnecessary complications Read also 
Sardool Singh v. Vtr Bhen, 42 P L II. 879, and Krt&hnosuam v. Goynamma, 1986 
M.W.N. 367 -A.I.R 1936 Mad 266-163 1,0. 195 [Mortgage from the e*ecutor 
cannot have precedence over the creditois]. The dmripticn of the debt is 
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immaterial, a» all kinds of debts oome under the eeotion. The debt* incurred by 
the Receiver daring the management of the estate, can be enforced against it, 
ae the Receiver's acts, being the Court’s act, benefited the estate, and the estate 
oannot avoid the obligations arising out of them. Mohari b*b% v. Shayama Bibit 
80 Oal., 937. Debts here inelude the trade debts, Sakrabhat v. Maganlal , 26 Boro.t 
206. Even voluntary bonds have precedence over the legacies, Jonts v. Powell , 

1 Eq. Cae. Abr,, 84, pi. 2 ; Bales v. Cox, 32 Beav, 118. It does not matter that 
the debts do not constitute any security over the estate. For the obligation of a 
Hindu widow to pay even the barred debts of her husband, see Bhagwat v. Bhedule $ 
39 Bom., 118 A person Caking a legaoy, takes it subject to the debts, though be 
is not precluded from dealing with it by way of mortgaging it, Amhica v. Nubia , , 

2 0L,J. 188 t 10 O.W.N. 38. The "debt’* will include Buoh a debt as is given 
rise to by a decree against a Mitaksbara joint family whioh ie binding on every 
oo-paroener, Buldeo v. Mobarak Ali, 29 Cal- G88 : 6 O.W.N. 870. The debts 
taking precedence over the legacies, a judgment oreditor of the deceased is entitled 
to prooeed againBb the devised properties irrespective of the question that the 
other assetB left by the deceased are sufficient to satisfy tbs decretal olaim, 
Abdul Aziz v. Dharam 6’. Jetha d Co 42 P.L.R. 427- A.l.R. 1940 Lab. 848» 3 190 
I.O. 506, The precedence whioh the testator's creditors enjoy over bis legatees 
by reason of this section is not in any way affected by the fact that the executor 
possesses full powers to deal with the estate both for the purpose of paying off 
the debts and paying the legacies. Krishna & tv ami v. Gouuamma t 1936 M.W N, 
367-A.I.R. 1936 Mad. 256“163 IC. 196. The creditors rank pari passu and 
none of them can steal a march over the rest by taking a transfer or mortgage 
from the executor or olaim precedence on that basis. Ibid . 

Any Legaoy .—The expression is wide enough to include all kinds of legacies, 
whether specific, demonstrative or general. So, if an executor pays the specific 
legaoy oo the mistaken belief that the assets are sufficient to pay tbe debts, he 
will nevertheless be answerable should tbe assets subsequently prove insufficient, 

Spods v, Smith , supra. 

Difficulty in giving effect to the Section : — Should aDy difficulty arise — from 
whatsoever cause— in tbe matter of giving effect to this seotion, tbe exeoutor 
should bring an administration-suit playing for tbe construction of tbe will. Cf. 
Kanandas v. Ladkavahu, 12 Bom. 186 ; Byramji v. Batnagor, 18 Bom. 1, 

326. [Pro. S. 106 & Sue. S. 266] If tbe estate of the deceased 
_ ... is subjeot to any contingent liabilities, an executor 

tritor not bound to pay or administrator is not bound to pay any legacy 
kgioie. without md.m- without a sufficient indemnity to meet the liabili- 
111 y ' ties whenever they may become due. 
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Provision for contingent Liabilities : — If there ii a possibility (or spy liabi- 
lity to arise in future in respeot of tbs estate, the eieeutor or administrator trill 
not be bound to pay any legacy without a sufficient indemnity to meet the iiabili* 
tiea whenever they may become due, Simmons v Bolland , 8 Mer. 647 ; Verdon v. 
Egmont , 1 Bligh. N.6. 664 ; if he pays the legooies without this precaution, he will 
be liable for euoh liabilities when they zipen into actual olaimSi Taylor v« Tayhr% 
L,B, 20 Eq 477; Ntdor v, Gannett, Cro. Ebz 466; Ecle i v. Lambert, Style, 87, 
(54), Whittaker v. Kershaw, 45 C D. 320. When the executor gels notice of a 
oontingent liability it ie extremely unsafe for him to distribute the Jegeoiee 
without taking an indemnity under this ssotion, Ibid. As against the legatee 
whom he pays without taking indemnity, be can claim a lefund, ii the contingent 
liability has not alieady ripened into a debt, Jcivisv Wolferstun, L It. lb Lq 18, 
If the estate is administered in Conit, and the executor acts under its directions, 
be will be absolutely safe, Deane v. Allen, 20 Beav. 1 ; England v Tredegar , L B, 
L Eq. 844 ; Brewer v. Bocock , 23 Beav. 810. 

327 . [Pro. 8. 107 Sue. 8. ‘Jb7] II fcbe as6els, aftei payment 
Abatement of general of debts, necessary expenses and specilic legacies, 
legacies. are no t Biifiicienfc to pay all the general legacies 

in full, the latter ehall abate or be diminished iu equal proportions, 
and, in the absence of any direction to the contisry in the will, tLe 
executor hae no right to pay one legatee in preference to anotbe*-, 
or to retain any money on account of a legacy to himself or to any 
person for whom he is a tiustee. 

N I?. —“Here aguin the wording of section 107 of the Aofc of 1881 bas been 
adopted as it stateb the law more aoourately Note* on Clauses os the Original 
Bill, 


Abatement, of General Legacies If after the payment of necessary expenses 
under seos. 920-22 and debts under 329 - 25 , and the specific legacies, the assets 
prove insufficient to pay the general legacies in full, the latter shall abate piopor- 
fcionately, and m the absence of any direction to the contrary , in the i all, no general 
legatee will have priority over another genera) legatee. Shoip v. Lush, 16 Cb. D. 
468; see Williams on Executors, 11 Lh Kd. p 1086. As to what are speoifio and 
general legacies, vide notes at pp. 292-95, ante . We have seen under see. 149, 
(p. 301) that a speoifio legaoy does not abate with the general legacies for insuffi- 
ciency of fundi, vide the oases at p 801, ante. 1 he principle of law is that the 
general estate is primarily liable for the debts and so long as any part 
of the geneal estate remains, the speoifio legatees cannot be called upon to 
contribute to the debts, Baker v. Farmer , (1868) L.B, 3 Ch, 537. For other 
oases see Burridge v. Brady l , 1 P, Wms. 127 ; Masters v. Masters , 1 P. Wms. 
423. 
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Annuities : — Bank with general legacies and abate with theca, vide undei 
eee, 175. at p. 827, ante. 

Residuary Legatee: — There oannot be any residue, unless the general legaoied 
are paid in full. 80 necessarily where the general legaoiee abate there oannot be 
any residuary legatee. Be Lyne’s Estate, L.R. 8 Eg 482. Vide also at pp. 204-06, 
A residuary legatee oannot call upon the general legatees to abate, Fonneixan ▼. 
Payuz, 1 Bro 0.0. 478 ; Baker v. Farmer, supra. 

Direction to the contrary : — The rule of abatement as enunciated in tbit 
seotion applies only in the abeenoe of a direction to the oontraiy in the will, to 
where the will direots that no deficit should be borne by the legacy to the daughter 
but should be borne only by the sons. Buoh direotion should be given effect to* 
Marth v. Evans, 1 ?.Wms. 668. In tbe absenoe of auob oontrary direotion, no 
general legatee can claim any preference ; nay, even on tbe ground tbat tbe legatee 
is the testator's wife or child, Blower v. Mortt , 2 Ves. fcen 420; nor on the 
ground of any other special merit ; so, the executor can not olaim preference for 
his care and trouble, Fret well v. Stacy, 2 Vern.434; even the charitable legnoiss 
cannot escape such abatement along with the general legacies. Duncan v. Watts, 
16 Beav. 204 ; Attorney •Genet al v. Robtns, 2 P. Wms. 22. It seems that tbs 
contrary dir t eii(n need not be in express words, but maybe Implied from tbs lan- 
guage of the will. Ho, where the will showed an intention not to reduoe tbe legacy 
to wife and children, on any aooount, priority was given to Buoh legacy, Lewin v, 
Lewin, 2 Vea. Sen. 415 ; Marsh v. Evans, supra. Of. Be Hardy, 17 Cb. D. 798 ; Be 
Backhouse, (1916) 1 Ch. 66 ; Johnson v. Johnson, 41 S»m. 818. But Buch intention 
should not be gathered from the direction as to the time or order of payment* 
For instance, the diieotion that a legacy Is to be paid in the first instance or 
immediately, or that certain legaoiea are to be paid in a particular order, one 
after another, will not save any of tbe legacies from abatement, Blower v. Morret, 
supra, followed m Be Schwenr’s Estate, (1891) 8 Ch. 44; Beeston v. Booth. 4 Mad- 
dock, 161 ; Brown v. Allen, 1 Vern. 81 ; Nichsson v. Cochll, 9 Jur. N. 8. 976 ; 
Ball v Bdl, 27 Bom. L.K. 664 ; A.I.B. 1926 Bom. 887 ; Wells v. Barwick, 17 Cb D. 
798. 


Onus : — If a general legatee claims priority and exemption from abatement 
the onus is on him to make out a contrary direction , Miller v. Hudilestone, 8 Mac. 
& G. 518* 


Legatee's Suit;— In a suit for legacy against the executor, if he pleads 
abatement, be must apply for joining tbs other legatees, Furshottatn v* Bala 
Govindji, 26 Bom. Sol. The plea of non-joinder is to betaken at the earliest 
opportunity, vide, O.I* r. 13, O.P. Cods ; also Ib%d. 
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328 . [Pro. S. 108 & Sue. S. 288] Where there is a specific 

Non-abatement of le 8 a °y> aud tlj e a8a ets are sufficient for the pay- 
speoifle legaoy when nient of debts and necessary expenses, the thing 
aisete sufficient t° pay specified must be deliverd to the legatee without 
any abatement. 

Non. abatement of Spooiflc legacies: — If the general assets arc sufficient to 
meet the necessary expenses (seos 820-22} and to pay the debts, the specific 
legacies are to be delivered to the legatees without any abatement , Burton v Cooke, 
5 Yes., 464 ; Mehertcan Jahangir v. Dhunbhai Kaiasha Mura , (1940) 1 M L J. 918“ 
1940 M.W.N. 669» A.l.B 1940 Mad. 786; but see Neu begin v Bell, 23 Beav. 886. 
If, however, the genet &1 assets are insufficient to pay the expenses and the debts, 
the specific legacie* sutler a proportionate ubatemMit, Sleech v. Thonngion , 2 Yes., 
Sen., 661 (664); also Clijton v > Burt, 1 P. Wins 679; Mullins v. Smith, 1 Drew 
$ Smith, 204. Vide Williams on Executors , 11th Ed. p. 1099, and sec. 880, below. 
A forgiven debt is a speoifio legacy, and therefoie not liable to abatement with 
the general legacies, Be Widmoie , (1907) 2 Lb. 277 (vide at pp. 296 and 807, ante). 
Even if a specific bequest is charged with the payment of debts, (Cf Amlica v. 
Muhia, 2 (J.L.J. 138: 10 C, W N. 38). it will Dot suffer any abatement so long as 
the undispoed residue is sufficient to puy the debts, Newhegin v. Bell , supra : 
Eewett v. Snare. 1 De G.S. 333 ; Corbett v. Corbett , L B. b Eq 407 ; Be M, Morren t 
(1917) 1 Ir it. 278 (C A.). There is however aD exception to tbeiule of non- 
abatement of specific legacies. If there he several speoifio 

Exoeptnon 

legacies on a particular fund and if the fund be insufficient 
to pay them all, they may abate inter se, Page v. Leapingwill t 18 Yes. 468. Cf. 
Sleech, v. Thorington , sup?a ; Be Tunno , 46 Ch. 1). 66 ; Be Jajfrey's Tiusts, L.B 2 
Eq 68 ; Millet v. HuddUstone. L.R. 6 Eq. 66. Jf under the directions contained 
in the will another legaoy has to be paid out of the funds constituting the speoifio 
legaoy, then that legaoy will be oharge on the latter, Meheiuan Jahangir v, 
Dhunbhai Kavasha Misra, supia, 

329. [Pro. S. 109 & Sue. 8. 289] Where there is a demonstia- 

tive legacy and the assets are sufficient for the 
payment of debts and necessary expenses, the 
assets suffiment topiy legatee has a preferential claim for payment of bis 
•ipsnsoT™* n0OCB,ary legacy out of the fund from which the legacy is 
directed to be paid until such fund is exhausted, 
and if, after the fund is exhausted, pert of the legacy still remains 
unpaid, be is entitled to rank for the remainder against the general 
assets as for a legacy of the amount of such unpaid remainder. 

Priority of Demonstrative Legacy If tb« general aueta are suffioient to 
p ty the expeneee and the debts, the demonstrative legacy (tide p. 803) hat a 
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prefarentM olaim lor payment out of the specified fund on which it draws ; 
but it ie liable to whale when it beoomee a general legaoy by reason 
of the failure of the fund out of which it is payable, Mullins v. Smith , 1 Dr, A Sm. 
210 foiled at p. 802); also Creed v. Creed, 11 01. & Fin, 609. Bee Williams oii 
Executors, 11th Ed. pp. 917 and 1061. For Indian oases lllustiatii.g how a 
demonstrative legacy ranks as a general legaoy on failure of fcfae speoified fund, 
see Jaitam ?. Kuverbai , 9 Bom., 491, and 19 I. A. 8b -10 Cal. 444 and 29 Mad. 
165. oited at p. 808, ante A demonstrative legatee cannot resort to the general 
assets if there be a contrary direotion in the will prohibiting payment to 
him out of such general assets, vide Chinnam v. Tadi Kanda, oited at p. 808, 
ante. 


330 . [Pro. S. 110 & Sue. S. 290] If the assets are not sufficient 

to answer the debts and the specific legacies, an 
specie io g a a C *es menfc ° f abatement shall be made from the latter rateably 
in proportion to their respective amounts. 

Illustration • 

A has bequeathed to B a diamond ring valued at 500 rupees, and to O a horse, 
valued at 1.000 rupees. It is found necessary to sell all the effects of the testator ; 
and his assets, after payment of debit, are only 1,000 rupees. Of this sum rupess 
833-5-4 are to be paid to B, and rupeeB 666-10-8 to 0. 

When Specific Legacies abate : — When the general assetL after deduction of 
the neoessary expenses (secs. 320-322) prove insufficient to answer the debts and the 
speoifio legacies, the latter abate rutuMy tn proportion to their resptctiie amounts 9 
vide Williams on Executors , 11th Ed p. 916 & 1099 et seq ; also Sleech v. Ihorington, 
2 Ves. t*en. 661 ; Clifton v. Burt , 1 P. Wms. 679 (680), cited at p. 646, wpra. For 
abatement of speoifio legacies tnttr se, when drawing on a particular fund, vide at 
P 646, ante. For abatement of annuities pari patsy, see Be Ttviss : Barclays Bank 
Ltd . v. Pratt (t ors, (1911) 1 All. E K 93 (Ch. D.). 

331 . [Pro. S. Ill & Sue. S. 291] For the purpose of abate- 

LegaoU. touted meat, a legaoy for life, a sum appropi iated by the 
general for purpose of will to produce an annuity, and the value of an 
«bat«raont. annuity wheu no sum has been appropriated to 

produoe it, shall bs treated as general legacies. 

The Section : — It lay, down that for the purposes of abatement, a legacy for 
life, the oapital amount set apart to produoe an annuity (when no fund is set apart 
for it) are treated as general legacies, that is, they lateably abate acoording tc the 
provisions of sec. 827, supia, 
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Annuity : — As to what is annuity, sea at p. 822 ; it may be for life or for 
yeara (p. 822) or perpetual (p 828); aa to whether it ia real or personal vide, at 
p. 829 ; also Lewin v L*mn, 2 Vee , 415 ; Long v. Short 1 P. Ww». 408 ; Tnnchard 

v Tnnchard, (1206) 1 Ob. 82. Under aeo 176, it haa piiority over a residuary 

gift, vide at p 82 8, ante In this respect it differs from the gifts of a life-internet 
and of a reversion. Neither of the llfe-tenant or the reversioner has got any 
priority over the other just as an annuitant has over the residuary legatee 
under aeo. 176, supra. In the event of iusuffioient assets, both the life-tenant and 
tbs reversioner proportionately bear the deficit, ude Williams on Extcutors, 
11th Ed. 1086. 

Value of Annuity : — See Metcalf v. Blencowe, (1908) 2 Ch. 424 ; Be Twiss : 
Barclays Bank Ltd v. Pratt i ors, (1941) 1 All. E.R. 93 (Ch D ) ; also the oases at 
p. 327, under a similar beading. 

Jalram's Gave: (9 Bora. 49J ) : — Tn this case tbs testator directed oertain 

monthly allowances to be paid to each of h is widows out of the income of the 

G P Notes, wbioh however proved insufficient for the purpose, and the Court 
held that the testator’s other properties were liable to oontnbute towards the 
allowances. Cf Bai Bhikaji v Ba% Denbai , 13 Bom. L.R. 310. 


CHAPTER VIII. 

Of Assent to a Legacy m Executor or Administrator. 

332 . [Pro. 8s. 112, 148 & Sue, 8. 292] The aeseot of the 
Assent necessary to executor or administrator is necessary to complete 
complete legatee’s title. a legatee’s title to his legacy. 

Illustrations, 

(i) A by his will bequeaths to B hia Government paper which is in deposit 
with the Imperial Bank of India The Bank has no authority to deliver the 
securities, nor B a right to take possession of them, without the assent of the 
executor, 

(ii) A by his will has bequeathed to C his house io Calcutta in the tenancy 
of B. 0 le not entitled to receive the rents without tbs assent of the executor 
or administrator, 

N, B — ' This oof responds to section 292 of the Act of 1665 which le the 
first section in Part XXXV of that Act which is headed "Of the Exeoutor’e Anient 
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to a Legaoy.'' This at onos raiaea the question of section 148 of the Act of 1881* 
That aaetioo runs of follow* : In Chapters VIII, IX, X and XII of thia Aot tha 
provisions aa to an ezaoutor shall apply also to an administrator with tha will 
annexed. Theae Ohaptera deal with (1) tha exeoufcor'a aeeeut to a legacy, 
(3) the payment and apportionment of annuities, (8) the investment of funds to 
provide for legacies and (4) the refunding of legacies. They correspond to Parts 
XXXV, XXXVI. XXXVII and XXXIX of tha Act of 1866 but that Aot contains 
no speoifio provisions of the kind containtd in section 148. To take tha first 
question, the executor's assent to a legaoy, it would seem that the executor and 
the administrator with the will annexed are in exactly the same position. The 
reason wbv the assent of the executor is necessary is that the estate of the deceased 
is vested in the executor and the legatee’s title to the legacies it only inchoate. 
Equally this is true of the administrator with the will annexed. It would seem 
therefore that under the Indian Succession Aot the assent of ai* administrator 
with the will annexed to a legacy is probably necessary though no specific provi- 
sion exists It is well settled law in England that this is so, Bee Doe v. Mobberhy, 
6 0 and P 1*26 ; Bwker v. Charter, Oro. Elie. 92. Similarly, the other provisions 
specifically mentioned in section 148 appear to bs applicable to celts under the 
Indian Succession Aot The Bill has been drafted to give elTeot to this view by 
apeoific amendments Notts on Claim of the Original Bill , 

Language of the Section The section has been unhappily worded ; the 
logioal consequence of it would be that a legatee, whose title b not ocmpleted by 
the assent of the executor, cannot maintain a suit against the latter for his 
legaoy and that he would always he at the mercy of a capricious executor, bo 
the Courts have refused to sooept a strict interpretation of it. in order to avoid this 
logioal absurdity, mid held that the legatee Is entitled to maintain an adminis- 
tration suit even befois tie neceaaary assent. Eamonally v.Pcpatlah 87 Pom., 
211: 14 Bom Lit, 782: 17 I.C. 17 ; vide also Khagendra v. Khetra, 86C.LJ. 
21 at p. 26. The Madras High Court haB further simplified the legatee's position 
hy conceding a right of suit for Ins legacy against a reluctant executor without 
such assent at ail, Parthaearthy v. Venkatadn, 46 Mrd 190 (224) : 48 M.L.J, 
486 : A. Lit. 1922 Mad 467. The Nagpur Court also has held that if the exeoutor 
withholds his consent arbitrarily, it will be competent for the legatee to bring a 
suit for recovery of the property bequeathed to him by joining the executor with 
his transferses (if any), Vithal v. Narayan, A ,1 R. 1981 Nag 69*-134 I.C. 269. 

Assent:— As (under sec. 211) all the property of the deceased vests in the 
executor or the administrator, he is primarily liable for all tbs debts end the 
legacies of the testator ; and in order that suoh executor or admin iatratc r may 
not be hampered in biswoik of administering the estate, this section prohibits 
the appropriation of any part of the estate by any of the legatees without bia 
eaootioD, Vide Williams On Executors. 11th Ed. p, 1100, If the legatee lakta 
82 
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possession of the bequeathed property without the exoutor's assent, the executor 
will be entitled to maintain an action of ttespass or trover against him, Mtad v# 
Or)sry t 3 Atk 239 As a protection to tbe executoi the law ordains that every 
legatee, wbethei general or specific and whethei of chatties, real or personal, 
must obtain the executors assent to the legaoy before his title as legatee can 
be complete and perfect, before such assent however the legatee has an inchoate 
right to tbe legacy, such as is transmissible to his own personal representatives 
in case of his death before it be paid 01 delivered , and in tbe oase of the outlawry 
of the legatee it is subject to forfeiture, Khagendra v. Kshitra, £0 Cal . 171 : 36 
C L.J 2i . A I B 1923 Cal , 21,— followed in Pap ui but v. Chuttrmal , A I.B 1929 
Sind. 19 ^ 111 1,0 105 So it necessarily follows that the legatee has a transferable 
interest in, and can mortgage away, his interest even before arsent, Ibid % see 
also Ambea v Mukta. 2 ULJ l. 1 8 10 0 W.N 68 , l)t a he v Page (1891)127 

NY 563 (PI*), Dam s v, Wil on U90*0 115 Ky 639 , Oieiton v Maim, 2 Ky. 
L H 211, fndu Pi ova Debt v Durg a Cluian Mi m, 18 Pat rii8-A.l.K 1940 
Pat 40«“186 1 C h65 'lhe assent simply jerfectsthe legatee s tiLe which he 
acquires under tbe will, ll dies not create any title, Cm/ v ( uit, ( 1 8 h 9 ) 

w 1 ind, D 70, 60 Am Deo 481, referred to rn hhagenHia v. 

Effect of A fluent 

K&hetra , supra it vests the legal title to the pic pei ty in 
the devisee without the necessity of any conveyance, Cool v Cuheilouse, (1896) 
2 Oh 261 and fcheieafter he can maintain a suit in respect of his legacy, Panna 

Devi v Sham Lai, AIR 1933 Lah 806*146 I C. 683, oited at p 408, ante. Vide 

also the n^tes under tbe next section under the beading ‘ Effect of Assent '* 
For f oi m of assent, vide under sec, 333 If the executor 
h"ol X as su 1 1? 0 n n ^ W1 ^ refuses to give h*a assent arbitrarily and without projer 
justification, the ( nuit may compel him to give it, Martin 

v Wihon, (l91d)l li Li 470, or grant a decree in favour of the legatee in 

respect of his legaoy, Vdhal v Nauiyan , AIR 1931 Nag 69*134 I C, 269, 
Vide also the oases under the heading ‘Language of the section/’ supra An 

4 assent does not defeat the rights of ceditors, who osn 

Creditor’s Right. 

follow the general assets unaffected by the assent, Tie Ilallet , 
13 Oh D 696, but see Blake v Gale 32 Cb D 671 There may be an assent 
as to part only of a legacy, Elliot v Elhtt 9 MW 28, 

Assent a«* to put 

or a residuaiy gilt, Austin v Beddoe, 41 W.R (Eng.), bl9. 


Creditor’s Right, 


Assent a«* to put 


Objection on ths ground of want of assent —Objection on the ground of 
absenoe of asaeut cannot he raised for the first time in revision, Bai Daht v. 
Ghana Shyam, A.l.R 1966 13cm 102 

Void Legacy • -If the legacy is void, the assent is of no Avail, Ciut v Cult, 
supra, Kha/endra v. Kshetia, supra 

Time for assent An assent should not ordinarily be given until tbe 
exooutor has ascertained that the assets after deduction of the testamentary 
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•tpflriso, at* suffiofftot lo pay tbe dabta.* If be doaa ae ba run* » gr»*t 
Compare tbe note* under eeo. 926, ittpra. bee. 987 bee given *h#‘ exfcoutor s dieeie* 
Hob to withhold payment dr delivery of a legaoy for one year after tbe death of tba 
taatator, Of. RajamaiUer v. Subn Lakshmi, 2 M.L.J. 182. But heoannot withhold 
••4nnfc without proper justification, tidi supra. 

Who can Assent :-*This section contemplate* onh testacy ** the question of 
legaoy oan arise only with reference to a will. Under this oectioDa only (l) 
•teoutor or administrator can assent. (2) Tbe section does not require that the 
executor should obtain a probate before assent. Bo he oan assent before obtain* 
log probate, and ordinarily as early as possibly after paytnetft of the testamentary 
expenses Slid debts, Greens v Greene , 8 lr liJq 102i (8) For the inclusion of 

adinnmhator tn the section, vtde Notes on Chum quoted above; tbe administrator 
must ufoessarily obtain letters cum kstamento annexo (with tbe will annexed) aft tbe 
section contemplates only testacy. (4) One of eeVeral executors can assent, tide 
Illus (iv) of sec. 811, supra If such executor be also a legatee be oan sate nt to 
his own legaoy, see Oolea v. Niles, 10 Hare. 179. (6) An administrator durante 

minorHate (p 458, ante) oan assent beieunder. 

Legacy for life ; — For the position of a devises of immoveable property for 
life, see Gkiman Jiao v. Ilawbhat , 4 Bom. L K. 508 ; lie Fortum, lr B 4 bq 861. 


Assent —a question of fact :~The question of assent, tbougb at times it may 
involve matters of law, is ordinarily a question til led, Iheme v. Jhoine, (1898) 
8 Ob. 196 ; Mason ▼. Farnelh 12 M W. 674, V»ds under t’je beading. "Pro- 
•umption of Assent,* under sec. 8^3, infra- Wbethei tbe executor b&a 
assented to the legacy must be decided on the faois and circumstances of each 
case, Indu Prova D*bi v. Durga Chamn Mttra, lb Pat. 828* A I.B. 1940 Pat. 
40*186 1 0. 866. 


Assent irrevocable ; — An assent onoe given is mevocahle, unless a deficiency 
of assets, unknown at tbe time of assent, is subsequently discovered, Oirv. 
Karnes , *2 Vcs 194; Oopptn v. Coppin, 2 P. Wms. 296. Bo it is not open to the 
executor to retract it, unless given under mistake, duress 
Kati action ao(J f iaU( j ail( j , 0 forth, wdt Williams, 1866 ; Waiker and 

Jillg, 189. Bo onoe tbe assent ie given and a fund set apart for payment of 
the legacy, the exeoutor cannot any more letain or impound tbe fund for realisa- 
tion of a debt due to the estate from tbe legatee, Ballard ▼. Morsdbn, L.B* 14 Ch« 
1), 374. Of. Mead v Oerery , 3 A tk. 288. 


Suit for Legacy In such a suit tbe plaintiff it not bound to pray for an 
administration, Punhottam v. Eala Gowndji, 26 Bom., 301. Cf. Rajamanner v, 
Venkata Kiishnayya, 26 Mad. 361; Satyabhma Bai v, Murlidhar , I. L.B. (1944) 
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Nag. 817 -1944 N L,J. 468*- A.Lfi. 1944 Nag. 877. Tbs prayer lor administration 
data not render it governable by Art. ISO, instead of Art. 123 of tha Limitation 
Act, I bids For Limitation, aaa below. Tha Plaint in such a auit moat ahow 
that (1) there are sufficient aaaeta, (2) tha exscutor has given aasent. Ohfoey v. 
Koylath* 17 Oal , 3d7 (389); Oomp. Parma Devi v. SAam Lai. A.l.B. 1988 Lah. 
b05 — 146 I.O. 638. If, in auoh a auit. abatement ia pleaded in defence, all the 
legateaa should be placed on the record. 28 Bom, 801, supra . U there ia no assent, 
the auit far legacy ahould pray for administration of tha whole estate, Sakbaii* 
Bit Safibai , 36 Bom. Hi* Bee also Hassonally ?. Popatlal t 87 Bom. 2il (cited at 
p. 649t ante ) tint if the abaenoe of assent is due to the death of the exeoutor 
before accepting office, the legatee will not be precluded from bringing a auit to 
recover tha .legacy without tba aaaent, Parthaiarathy f. Venkatadn , 46 Mad. 180 
(228) : 48 M.L.J. 483 : A.I B. 1922 Mad. 407. 

Limitation for Suit for Lagacy Is provided for by Art. 128 of the Limits* 
tion Aat of 1908, vide the following oases, Curteijee v Dudabhat , 19 Mad. 42b; 
SaUb&i v. Bai Safiaba . 86 Bom , 111 ; lssur Chandra v. Juggut Chandra , 9 Cal. 
79; Waddell v. Harshow, (1906) 1 I.B. 416. No question of limitation ansaa 
where the person to pay and tbs person to receive are the Berne, Narandae v. 
Narandas, 31 Bom., 418. Of. Yakub v. Bai Bahmatbat , 10 Bom. L B. 846. A suit 
for legaoy is nonetheless a suit for legacy notwithstanding the fact that a 
prayer for administration has been made as an anoilliary relief, Rajatnanner v. 
Venkatakrishnayya , 26 Mad. 361. As to the meaning of the words “payable’ and 
"deliverable" in Art. 123 of the Limitation Act, see Venkatadn v. Mahboob, 29 
Q.W.N. 989, P.O. The old Art. 123 has now been replaced by Art. 106 of the Act 
of 1968 (Aot xxxvi). 

N. B -Compare the following Artie's* of the old Limitation Aot— 91, 120, 
128. 140 and 141. For limitation of Administiation suit— see 20 Cal., 906; 26 
Mad 861. 

L'mitation for suit by devisee for possession of Immovable property :-~Vide 
Art 140 of the Limitation Act; and jfifmfo Kinkur v. Panchuravn , 17 Oal., 272. 
H. B The old Art 140 is now Art. 66 of the Aot of 1963. 

Bequest in favour of a Trust;— No prior suit for administration is necessary 
to sustain a soheme suit under sse. 92 of the C, P. Code, in respeot of the 
Trust ; read I.L.B. (1963) Mad. 11 64 -(1968) 2 M L J 367 -A. I.B. 1968 Mad. 906 

333. [Pro. R. 118 & Rue. fi. 293] (1) The assent of the 
exeoutor or administrator to a specific bequest shall 
sufficient to divest his interest as executor or 
administrator therein, and to trausfer the subject 



6*. 9W AS8BNT TO A LEGACY BY BXfiCUTOB fi St 

ot th«< ba quest to the legatee, ualees the nature or the oiroumetanoee 
of the property require that it shall be transferred in a particular 
way. 


[P. & A.8. 148] (2) This assent may be verbal, and it may be 
either express or implied from the conduct of the executor or 
administrator. 


Illustrations, 

(i) A hone is bequeathed. Tbe exeoutor requests tbe legatee to dispose 
of it, or a third party proposes to purchase tbe bora® from tb® exeoutor, and hi 
direot® him to Apply to the legate®. Assent to ths legacy is implied. 

(ii) Tb® interest of a fond it directed by the will to be applied for tbe main- 
tenance of the legatee during hi® minority. Tb® exeoutor eommenoe® ®c to apply 
it. This is an assent to tbe whole of tbe bequest. [Bee Paramour v. Yardley, 
Plowd. 639]. 

On) A bequest is mads of a fund to A and after him to B. The executor 
pays the interest of the fund to A. This is an implied assent to the bequest to B. 

(iv) Exeoutors die after paying all tbe debts of the testator, but before 
satisfaction of speoifio legaoiee. Assent to tbe legacies may be presumed. 

(v) A person to whom a specific artiole has been bequeathed takes possession 
of it and retains it without any objection on the part of tbe exeoutor. Bis assent 
may be presumed. [Bee Coh v. Miles , 10 Hare. 179 i. 

Sab-sec. (1); Effect of Assent ; — Upon assenting to a specific legacy, tbe 
executor is divested of h.a interest therein, and be beoomes a trustee for tbe 
legatee, /)? jr v Burford , 19 Beav, 409. Tbe legal estate is then transferred to, and 
vested in. tbe legatee, Cook v. Culverhouse. (1696)3 Ch 261 and then tbe legatee 
can sue even the executor for ejectment. Doe v. Guy, 8 East. 120 ; William v. 
Lee, 3 Atk. 22f. because then bis title is complete, Saratchandia v. Piamatha 
Nath, 37 0 W.N. 118 -A LB. 1988 Oal. 482-146 1 0. 296 Tbe assent alone is 
sufficient to effect a transfer of the interest to tbe legatee and for that purpose 
no actual conveyance is necessary, read tbe notes under tbe next heeding. The 
executor ie not at of right entitled to any release from b'.e beneficiary. Mariam 
Bibi v. Camm Ebrahim , 1940 Hang. L B. 36-A I K. 19b9 Bang 278. Notice that 
this section contemplates tbe assent to operate like a transfer. Beo. 887 speaks 
of ''deliver'* which it tbe necessary seoond step for tbe exeoutor to follow in cider 
to complete the tiamfer . The word transfer here however should not be under* 
stood in that wide sense, in which the term is understood in tbe I P. Act* Here 
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it simply means the divesting of the excouior of the legal estate end vesting the 
seme in tbe beneficiary or tbs paiaing of the property from the exeoutor to the 
devisee ; it is not snob a transfer as can possibly amount to a breach of the cove* 
nant not to assign contained in a contract of lease, Jay auar dene v. Juyawatdene, 
A LB. 1959 P C. 158 - 1 82 I 0. HO (P.C,). Tbe beneficiary has a right of his own 
even apart from tbe formality involved in tbs assent. So, the Lahore Court baa 
oome to bold that tbe legatee oan, with tbe permission oi the exeoutor, maintain 
a suit on the basis of a pronote to which he has beoome entitled under the 
provisions of the will, Panna Devi v. Sham Lai, A l.B. 1933 Lah. 806 “1461.0. 
633, Id tbe ease of a legacy to a deity the property vests in the deity as soon as 
tbe exeoutor gives bis assent, and if tbe exeoutor thereafter sots under the will 
he does so as a person having tbe secular management of tbe deitx , Shudhar Jiu 
v. Sushi Mnhhi D.isi, I L K. (1942) 1 Cal 365. When the exeoutor aesents to a 
legacy and sets apart a fund to meet it, the legaoy and the funds aie trust proper- 
ties in his hands, Tnmbak v. Naiayan.bS Bom, * 429. But this does not mean 
that he oau then make a reference for guidance under seo 34 of the Trusts Act 
(II of 1882), Ihd In fact, after giving assent, tbe exeoutoi is mt any moie 
competent to deal with tbe bequeathed pioperty, Mane Pevheiro v Jtundui 
Mohan. 28 O.L J, 141. Cl.AtUnbowgh v. Solomon, (1918) AX. 76 To effect a 
tranrfer bv means of an asset) t, no conveyance is neoessary, vide the notes under 
sub-sec (2). below. 

Sub.seo. (2); Form of Assent .—There ia no particular form for signifying 
assent; it may be verbal and may be either express or implied from tbe oonduot 
of tbe exeoutor or administrator. Bee Williams On Executors , p. 1108. Also 
Thorne v. Thorne, (1898) 8 Ch. 196, and Sarat Chandra v . Pramatha Nath , itipa. 
So, where the exeoutor applies the rents and profits of the bequeathed property 
for tbe maintenance of tbe legatee during his minority, snob sot will imply an 
assent, Paramour v%YardUy. Plowd 689; also illustration (i») shove. Bimilsily, 
an assent will be implied from the fact that the executor has debited the legatee 
with tbe amount that the executor has paid as rent for the devised property, 
Dj6 v. Mabberley , 6 C. A' P. 126. An intimation to the legatee that tbe bequeathed 
properly is ready for delivery will likewise, be an assent by implication, Barnaul 
v. Pumpfrett , 6 M & Or. 70 ; Hawkes v. Saunders, Cowp 293. There is no necessity 
for a conveyance to signify sssent, Cock v Cullerhouse, (1896) 9 Ch. 261 , though 
there is nothing in the law to preolude the granting of such a conveyance. Tbe 
legatee oannot insist on conveyance where a written assent has been given, Plimhy 
v.Stileman. 1 90 i W.N 165. For safety it is always desirable to have an assent 
in writing. Ibid, 

Presumption of Assent:— Tn absence of a clear proof of assent it may be 
presumed from circumstances, vide illustrations (iv) end (v), supra; also see 
theejkses relating to implied assent in the pievious paragtaph. Under seo, 114 
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of (he Indian Evidence Act, there will be a natural preemption that the exeoutor 
has acted in conformity with hie duty and, as a part of hie dutj , hae given the 
tieceeeary consent. Of. Gray v, WaUu, 2 P. Wms 68 1 (532). Ihere will arise 
a presumption in favour of an assent, if the executor dice after payment of the 
debts and before distribution of the legacies. Ibid. Where the executor was alio 
a speoifio legatee and after having fully administeied the estate, he died, be may be 
presumed to have assented to his legacy, Saralchandra v. Pramatha Nath , 37 
OWN. 113 «■ A.i.R. 1933 Cal. 482-116 IC 296 W here the outgoings of the 
testator and the speoifio legaoies have been paid, and the executor wbo is elso a 
residuary legatee under the will mortgages the property devised to him in bis 
personal capacity, an inference of assent by the executor in his own favour qua 
res duarv legatee will ause, Indu Pnva Dth v Durga Charan Mttra , 18 Pat 828 —• 
A I B 1940 Pat 40-186 I 0 866 


Effect of assent where probate revoked • — Subsequent revocation of probata 
does not affect tbe position of a legatee ^ hose title is completed by assent and 
payment or posaesaion, JU Weet t (1909) 2 Ch 180 Compare the oases cited under 
the heading ‘Vales under void giants, 1 ’ at p. 677, ante 


334 . [Pro. Sa, 114, 148 & Sue. S. 294] The assent of an executor 
or administrator to a legacy may be conditional, 
ti mmiu, anc j jf t he condition is one which he has a right 
to enforce, and it is not performed, theie is no assent. 


IlliwruUone. 

(i) A bequeaths to B. his lands of Sultanpur. whloh at the date of the will, 
and at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest, on condition that B shall within a limited time pay the 
amount due on the moitgage at the testator s death. The amount is not paid. 
There is no assent. 


(ii) The executor assents to a bequest on condition that tbe legatee shall 
pay him a sum of money. The paymenl is not made. The assent is nevertheless 
valid. 

Conditional Assent If the exeoutor has the right to attaob a condition to 
the assent, tbe assent does not. take effeob until the condition is fulfilled Vide 
Illus. (i) ; see also Williams On Executvis* pp. 1106-06; Elhot v, Elhot, 9 M. 
& W. 28. Tbe oonditiou should he one wbioh tbe executor hos the right to impote, 
otherwise the assent will be absolute as in illus. (ii) where tbe assent ie valid, 
but the condition is void 


Effect of assent to the executor's own legacy Dealing with tbe estate 

thereafter will be }ua legatee and not qua an exeoutor. Bead tbe cases cited under 
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(be Iasi heading. II febere is a sp.oifio baqoeat to the executor bioieelf on iruti, 
and ha aaaanta to it, tba executor becomes a trustee lor those who ore beoefieially 
interested. He is thereupon preoluded from dealing with the property bequeathed 
exoept as a truetee or from making out a title in hie oapaoity as an exeoutor, 
Char a Cnandia Gho'f v. Bankin Ch Suit, 4‘2 C.W N. 1115. 

335 . [Pro. Ss. 115, 148 & Hue. 8. 295] (1) When the executor 
or administrator is a legatee, bis assent to bis own 
huoirn 0, i 9 gaoy. ntor k ° legacy is ueceseaty to complete bis title to it, in 
the same way as it is required when tbe bequest is 
to another person, and bis assent may, in like manner, be expressed 
or implied. 

(2) Assent shall be implied if in his manner of administering 
the property be does any act which is referable to his cbai acter of 
legatee and is not referable to bis diameter of executor or 
administrator. 


Jllushation. 

An exeoutor takes the rent of a house or the interest of Government secu- 
rities bequeathed to him, and applies it to his oWii use. This is assent. 

Legacy to Executor Under sec. 141. supra, if a legacy is bequeathed to en 
exeoutor, he oannot take the legacy unless he proves the will or otherwise shows 
his intention to act as exeoutor, Fra^amn v. Adniin\strator»Qeneu\l, 16 ( al. bS. 
The union of the two characters, of executor and legatee, in one peison dees not 
do awav with the necessity of assent as a condition precedent to the completion 
of the legatee's title (as laid down in see 882). See Williams, 1108 ; Wentworth, 
67-68. An exeoutor need not shed his character in order to appear »s a legatee, 
Bagoo Jan v Zihoornl Bug, 13 WR 69. The doofciine of assent derives its 
importance from the fact that It involves and implies the ascertainment of assets 
availab’e for distiibution among the legatees after payment of the debts : Qbat 
is why an assent is as much neues&aiy for the executor-legatee as for any other 
legatee. The ruin of assent is absolute and admits of no exception or deviation, 16 
Oal. 88, supra. Where one of several executors is a legatee, his own assent will 
parfeot his title, Townson v. Tickell, 3 B. A A. 31 (40); also Walker and illg. 186. 
Where the legaoy is to the executor in trust for another person, assent to euch 
legacy operates to complete the executor’s title as trustee, and to sever the 
bequeathed property from tbe testatoi e estate, Ihu v. Burjord , 16 Beav. 411'. 
Of. Re Smith , 42 Ch D. 302 ; Be Verrett's Contract , ( 1 906) 1 Ch, 66, Where an 
executor renounces probate, hie own assent to his legaoy is ineffectual ; end then 
tbe assent of the exeoutor or administrator in office will be necessary for him, 
just like for any other legatee, Broker v. Charter, Cro, EJiz.. 82 (vide Notts on 
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Claims tt p. 649, supra), bat th. mILmmdI of thaauoator to hi* own legacy will 
not be invalidated by the faot that no probate baa ae yet been obtained* Indm 
Prova Debt v. Durga Charan Mitia, 18 Pat. 828- A.I.R. 1940 Pat 40-186 1.0. 
666. If the aieontor accepts office, the estate veets in bios from the date of tbe 
testator's death and he becomes clothed with the powers of an executor irrespective 
of the question whether tbe will remains to be probated ; that is why tbe law 
regards an assent even before probate as t aUd. 

Sub. eeo. (2) Under this sub section executor's ascent to bis own legacy 
may be inferred from bis acts which befit his oharaoter of legatee rather than of 
executor, vide Doe v. Sturges , 7 Taunt, 223. For example* when tbe exeoutor, 
happening alto to be a residuary legates under tbe will mortgagee tbe property 
qua such legatee, an assent in bis own favour will be inferred, Indu Prova Deli v« 
Durga Ch. Mttra, 18 Pat 828 - A.I.R. 1940 Pat 40-185 1.0.666. 

336. [Pro. Bs. 116, 148 & Sue. S. 296] The assent of the 
executor or administrator to a legacy gives effect 
awent. °* executor * to it from the death of the testator. 

Illustrations* 

(i) A legatee tells bit legaoy before it iB assented to by the executor, Tbe 
executor 1 * subsequent asssnt operates for tbe benefit of tbe puiobaser and 
completes bis title to the legacy. 

(ii) A bequeaths 1,000 rupees to B with interest from bis destb. Tbe execu- 
tor does not asssnt to his legacy until the expiration of a year frem A*s death. B 
is entitled to interest from tbe death of A. 

Assent relates back to time of Death : — The assent of tbe exeoutor relate! 
baok to the time of tbe testator's destb. or in other worde, tbe assent gives 
effect to the legaoy from tbe destb of tbe testator, Wentwoitb, 446-66, ho tbsl 
tbe rente aud profits of the bequeathed property accruing since tbe teetator’e 
death but before tbe assent will belong to tbe legatee when tbe assent is 
obtained, vide Ulus, (ii); also Saunders case, 6 Co. 126; Rex v . Commissioners of 
Income-Tax, (1920) 1 K B. 468 ; and, if the legatee should intermeddle with tbe 
legaoy or effect any alienation in respect of it s vide Ulus (i)J, tbe aesent will 
have the effect of confirming or validating tbe same, Ehagendra v. Khetra f 
tO Cal. 171: 36 O.L J. 21 A.I.H. 1923 Cal. 21 . Bee William*. On Executors , 
11th Ed., p 1106. Read also tbe quotation* at pp. 24 and 26 of 86 C.L.J, 2l, 
which will greatly help the elucidation of tbe law relating to assent to 
legaoies. 

83 
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337 . [Pro. Ss. 117, 148 & Sue. S. 297] An executor or ad- 
Exsoutor whan to miuistrator is not bound to pay or deliver any 
daiivar legooiea. legaoy uutil the expiration of one yeai fiom the 

testator’s death. 

Illustration. 

A by his will directs his legacies to he paid within sis months after his 
death. The executor is not hound to pay them before the exph&tion of a year. 
[See Brooks v. Lewis, 6 Madd 868). 

Time for payment or delivery of Legacies : — The section enables the executor 
or the administrator to withhold payment or deliveiy of the legacy for ewayear 
from the testators death. This is a mere rule of convenience adopted by the 
Courts to give an exeoutor or admiirntraloi sufficient time to ascei tain the leal 
financial position of the estate in relation to the debts and the legacies thereof ; 
Wood v Penoyte, 18 Ves 388 , McLeod v Snabp, 7 Horn h R 765. It doeB not 
however in any away prevent the vetting of the legacy Goilh'lciev Chain 10 
Ves 13 (o i ted at p 207, ante) Ho if in the meantime, the legatee dies, his heirs take 
his interest, vide notes under sec 104 ,s upra r J he rule of this secticn applies tven 
when the testator has directed payment within a year, Brooks v Liuis, 6 Madd. 
858 , Benson v. Maude, 6 Madd 16. Though the executoi c&i not be compelled to 
pay within a yeai, McLeod v. Sorabj/, 7 Bom. L.R. 766. supra ; still there is nothing 
to prevent him from paying earlier if he so choosia see Gaiihshcie v Chahe supra ; 
Peaison v Pearson 1 Hoh & IjBf 12 , Angerstein ?. Martin , 1 Turn A R 241 Again, 
there is nothing to prevent the legatee from suing for administration before one 
year, Phaser v Mo^op, 29 VV It. 439 There is a natural presumption that tie 
testator has utilised the penod of odp year foi the purpose for which the time is 
given to him, That is, he has done the preliminai ies to the payment of debts 
and the distribution of the legions Mud v Pencyie, sujua, Though thetestalor 
cannot shorten this period of one year by his directions, (vide Broils v Lean, 
supra), still it is competent for him to give a dnection fchst the will shall hn\e 
no etfeofc for at least two years from the arrival of his death news. Such a dilu- 
tion does not invalidate tbs will hut simply puts off the payment giving the 
exeoutor two \fais’ time instead of the statutory period of one year Admmnhatoi - 
Qeuralr Huihei, 40 Oal 192 ( 06) T he effect of this section lead with sec SCh, 

infra, is that after t lie expiry of one year, the moment the 
ECfeot of the Section „ 

legacies aie paid, the residuary legatee becomes entitled 

to the residue, McLeod v Sorulji , sujia : Cf Ganod Sundau v Nahni B. Bala, 

12 0 W.N 1065 ( 1 070 and the cases cit*d there. The other etfeot of the section 

is that the pecuniary legao ; es hear interest only from the expiration of the year, 

Pearson v rearson supra 

Execute's Year* — The executor is the absolute master of this period, see 
Garthihjr's case, supra: also other oases cited above, fits masteiy is bovrever 
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«Biy with respsot to the payment of the legacies and not of the debt!. Bo tbw 
orcdlfcors tan sue him at any time within this period, Nicholas v. Judscn, 3 Atk. 
•01. No one but himself, nor even the teetator can ourtail it, vide supra, The 
testator oan however prolong the period, 40 Oal. 192 (supra). For the eflfeot ol 
the eeotion, vide under the last heading, 

Administration Suit : — ia not barred before the eipiry of the Eieeutor'a 
year, 29 W.H. 489 (supra). Though, auoh a suit ia not barred, still the Court 
ought to wait until ail the claims against the estate are ascertained before dirsc- 
ting payment of the legacies, Digby v. Boycott, 4 Ha., 4i4. 

Time for Conversion Where conversion is neceseay in view ef the provi- 
sions of sec. 148, supra , it Bbould. ordinarily, take place by the end of the exeoutor's 
year, and in default, good reasons have to be shown, Grayburn v. Clarkson , 8 Cb. 
600 But if the testator has given an absolute discretion to the executor with 
respeot to the question of conversion, the executor will not be bound by the 
ordinary rule to convert within a year, Brindley v. Partridge , 18 C.D. 684. 


CHAPTER IX. 

Of the Payment and Apportionment of Annuities. 

338 . [Pro. S, 118 & Sue. 8, 298] Where an annuity is given 
Commencement of an* by a will, and no time ia fixed for its commence* 
«y b :S? * lmo ment » it shall commence from the testator’s death, 
x " 7 w ‘ ’ and tbe first payment shall be made at the expira- 

tion of a year next after that event. 


Oomm«ne.m»nt of Annuity Tho will speak* from the time of the testator'* 
death, Hughton y. Franklin, 1 Sim, & Stu 890 ; B-ijraj v, SHeodan, B8 All. 887 : 
1? O.W.N 449 : 18 O.L J. 67 (P.0 ) ; so an annuity ia presnmad to comtn.no* at 
anoh death, unless there are expresaions in the will or oironmatanoet to contradict 
the presumption. He. Williams, 11th l£d. p. 634 si req. Of oonras, the fliat pay. 
ment may be made at the expiration of the executor’* year, aee Qtbson v. Scott, 
7 Vea. 96 ; Fearns v Young, 9 Vea. 663, and the note* at p. 826. ante ; aea alto 
Stamper v. Pick ring. 9 Sim . 196 ; Be Bobbins, (1907) 3 Ob. 8 (18). For further 
information* on the eubjeot, vide notes under eeet. 178-176, suiim, 


What it annuity Vide at p, 822.a»f«. 
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’ 319. '[Pw. S»i 110, 148 & Buo.iS.*2dO] >Wler« there. is.ttdh'ecij 
to b. , 4 ‘ 011 tba-t the aiiu.uiiy.’ shall be paid quarterly o* 
*f.,, °* i monthly, fcke£r%ttipaymeut shall ; be <3uaat , the en4 

y, r 8 » s u«. 0 | fi r8 ji, quarter or first.mouM), ,a$,tbe pae$ ip^jj 
be, after the testator’s death ; and sh^l), if the e^eo^tpr,,qr jac^binii^ 
trator thinks fit, be paid when due, but the executor or administra- 
tor shall not be bound tQ payj,t,(tilljb§! eqfl of the.yf ar., t . , „ , 

' ' ‘ ' ' hi - ' ■■ f ,« <* > '• t 

Monthly 1 ^ and Qiarteriy payment When the annuity 'ia direoted to bo 
paid quarterly, ( Storer v. PrdstaQe; 3 Madd. 167)^ ‘monthly .[Houtjhtcn >▼. Framklin\ 
1 Sim. & 8tu,. 390). the first payment beoomes due at the end ol the first quarter 
or the first toohth asthe^ortSe nray be; though the bietual payment' may be deferred 
at the exeoafcor’a discretion till, the termination of his year, tuds notes at -p. 826* 
ante ; eeealeo \ViIJi*am»» OrvExecutwsj pp. 1118 el seq\ . i < ./ 


340. [Pro. 8. 120 & 8uc. 8. 300] (1)' Where there iB a direction 


Ditea of successive 
payments when first 
payment directed to be 
made within n given 
time or on day certain : 
death of annuitant 
before date of payment. 


that the first payment of an annuity ehail-be made) 
within one month or any other division of time 
from the deatTToTThe testator, or on a day certain, 
the successive payments aie to be made on the 
anniversary of the earliest day on which the will 
authorises the fiiet payment to be made. 


(2) If the annuitant dies in the interval between the times 
of payment, ; an apportioned .share, of the annuity skall lli paid to 
his representative. 


' ‘ r * ; i .1 t * • . . , f 1 

8 ucc«salve payment*, ph 4n4 uHy -Whe® the, direction in the will is tbat^ 
tbs first payment of in annuity ns to be meld e within one mouth ur one .quftiter rr 
from the testator’s' debth I dil no# a> certain day, tlie successive pa 5 iiieDts 1 Hie to bd* 

„ T made on the anniversary -of 1 the, s&i lie*t > day * of , payment. 

English li'iw. 

The English law on this point is somewhat different. Qbeie 
the second team’s payments -toad* not on the anniversary -rf i4je^* Vai iiaet day" 
nf payment hut at the end ni Abe aecdnd year.. Thus, it has been lelch im Jivin ¥♦» 
Tronmonqbr'i 9 Russ.* H Myl. 631 that* whore a testator ;givies an; annuity .*t(v A for 
life, end directs ihe first payment to he made within one , month , fi om his death./ 
the aontrHy commenoBx'fi'om the de&thf of the testator,, an-d though Abe . first year'ii 
payment ie-dueat the appointed time, th® pay meet -for 'the. second year does not 
become- -due’ till tire end eft thud year .V 1 * •• . 

< M 1 1 * 11 * \ . » \ 

Dlreetion : — Thds ( ssotfou applies only if thereua a dineotiom in, respect of the < 
first payment, 8uob direction maybe in express woids. or may be implied from 
the language of the will Thus, where an annuity was directed to ha purchased on 
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i 1 tfregofHyrfd^ay*, tliejre ttat W implied ’gift frdm’tbfct dtf/Bt'liobbitit, (IWWl 

fl Ohl4B» f difcbfr»t>ov&‘tnd»»ft p 32 6,‘mte. ‘ M 

Sub-sec (2) : Apportionment If the annuitant dies m the interval between 
tfce two datet' »f payilotfttf thin abb uUy be earned* fo’r tbfe fiabtional jieriod will 
he apportioned and paid ‘on 1 bW death tb hi* lepiesentatives/ bueb appoi ijionrnenp 
impossible obthe^ theory that the money ao'omds tiuV from day'to dey. Cf* the 
KnglUh 'Btatbtd, 38 hbd Vidt l O*. 1 46,' tinder which tfah amiuijies aoeijue dpto 
from day to day. 

/v • 1 EiecHtkwr’B 1 duty ip making ; apportionment* when himself a beneficiary along 
with other infant beneficiaries :— \\ here one of the exeou^tore of the will is aleo^a 
beneficiary under the will along with other beneficial ies who are infante, it it 
eeaentialf that in making V p p o r Ci d isuVi eti t i 06 h,exeontoT 'should piocctfdVitbWoep- 
i tonal care and «o making* an>y allocations to hittBslfiae benebciary and to tLe othev 
infant ’beneficiaries, i it ms of pueat important for hioa to have the proposed 
allocations om each s*d & ealefully < oobeidered both by the^othsr oo-ex*ecutoie and 
the guardians of the infant benefici'etieb, Mauy EhzahMh IVufal v. Gtmld AlUh 
Wood} A Mi 1939 iP.C S3 - 1>80 I 0. bl2 IP 0.) 


CHAPTER X., 


Of the Investment of FltSids (to provide For* Legacies. 

i , i ♦ * » i » * * 


341 . [Pfo. 8. 121’* Sun. 8.301] ’ Where ft legacy, not being 
' ■ ‘ a - specific legacy, 'is given for life, the sum berjuen,- 

S“X‘.hlw: Hied ri.ll at tb. tad of tbe J.« be mvHtfd id 

r,yi not upeclfio. i givm gjjph SOCUlitlSS 1 &B the High Coillt DOB}’ by Bliy 

,nrl,fe - gouetal rule authorize or dnect, hi.<3 the pioceede 

thereof shall be paid to the legatee as the same shall arc me due. 


Investment of amount of Legacy. for life i-Tbia section seems to coutimplat. 
(1) * )n>cif>»idn# legacy,' *• i* evident from the tvordo, oum, mvtsttd (not 
converted 1 and Invested aa in' aeo. 148. tfcfia) a 1 * welt from the title of the Chapter 
end (2) * lefcioy other than * kpabiftb Ugaov (Of. tea '147. anjAfl) *nd provides that 
the ailin' biqufcthed shall' be, at the eild of the exeotit'or'a year, invested in proper 
Heonrities aooording • to the rules made by the High Court in thht'bebalf, and the 
proceeds or interest* thereof be paid to the life-tenant aa they fall due. Foi tha 
Mnglisb law aa to - hiqueabs tc/r life with remaindei over', *ee> B<M t Paitmivth, 
nrted at p 300, ant a lhe Indian High Courta (aa pointed out in Vtbcuzav D * 

gnu, >19 i Bom.' fef.O.B 184, 195) ’do' not appear. to *»v« 'ffamed. lany rol«»«4> 
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iDVMtment under tbit Motion. Vidt notti under the heeding "Bulee of Inveeaent' 
et p. 300, ante. For liability for keeping money in unauthorieed eeooritiee, tee 
Dhupati v. Andoor, S3 I.C. 604 (Mad ), 


342 . [Pro. S. 122 & Sue. S. 302] (1) Where a general legaoy 
ie given to be paid at a future time, the executor 
or administrator shall invest a Bum sufficient to 
meet it in securities of the kind mentioned in 
section 341. 


Investment of general 
legacy, to be paid at 
future time : Disposal of 
Intermediate interest. 


(2) The intermediate interest shall foimpartof the residue 
of the testator’s estate. 


Investment when Legacy payable in future Where a legacy ia presently 
vested but payable in future Me Be Hall, (1 \ 08) a Ch. 226,] the legatee it not 
entitled to receive it before the date of pa^ ment hut he is entitled to ccme to Court 
and aek for bis legaoy to be set apart, Phipps v. Anneal y, 2 Atk 68; Ll<yd\, 
Williams, 2 Atk. 108; also Johnson v. Mills ; Fenand v . Prem, and other cases 
cited in Williams, 11th Ed p 1129, et seq Like the preceding section, this seoticn 
a'eo contemplate* only pecuniary legacies, the words ‘'paid” ‘invest, '* "sum” 
coupled with the Chapter title point to that. 

Sub.sec. (2): Intermediate Interest; — The general lule being that the 
legatee is entitled to interest only from the time when the legaoy hecomeB payable 
(Heath v. Pery, 8 Atk. 101, 102 ; Coventry v. Higgins, 14 Sm. 80), it necessarily 
follows that such intermediate interest is not claimable by the legatee, hut will 
form part of the lesidue of the testator s estate. Vide sec. 862, infra . In England 
the principle of this sub-section has not been applied to oases in which the legacy 
has already been severed from the testator a estate, vide Be Duhui, 29 Cb. D. 881 
(386) ; Be Jenkins Trust , 26 Ch D 743 ; Be Couturier . (1907) 1 Cb 470 ; Be Immcn, 
(1898) 8 Ch. 618. 

343. [Pro 8. 123 <t Rue. S. 803] Where an annjjjty is given 

Proc«dure when no and no f uud ia charged with its payment or 
fund charged with, or appropriated by the will to answer it, a Go^ein- 
ftppropriatodto.mnmty. m0nt annu jfcy of the specified amount shall be 

purchased, or, if no such annuity can be obtained, then a sum 
sufficient to produce tbe annuity shall be invested for that pur- 
pose in securities of the hind mentioned in section 841. 

Investment when annuity ie charged on no Fund:— When an annuity is 
given but no fund is appropriated for its payment, then, two courses may he 
followed ; either (1) a Government annuity of tbe specified amount shall be pur* 
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chased, or (2) a sufficient sum should be invested in the securities refened to in 
see, 841 so as to yield the annuity. In England, they prefer ooneols to any other 
Government security, Boltin v Bcltm , 67 L J Lh. 826; Bcwe v Dartmouth ,7 
Ves., 160. Compare this reotion with see. 174 which provides for (ft)tbeossea 
where annuity is charged on pioperly and (b) the cases where money is bequea- 
thed for the purohaBe of an annuity, and see Dauson v. Hearn, 1 R. k M. 606 ; 
Be Boss, f 1901 ) 1 Ch. 162 ; Be Brunmnp (1909) 1 Ch 276. In the case contempla- 
ted by sec. 174, the annuitant cau, in his opfcioD, take the entire arm in cash or 
t.fee anuual sum, vide Be Bobbin s and the other oases cited p. 826, ante. But under 
this section that it not possible. 

" Sufficient sum to produce the annuity’ : — The sum appropriated may be 
sufficient to answer the annuity at the time of investment, but may afterwards 
prove insufficient hv reason of the reduotiun of the rate ofinteieBt In such a 
case the annuitant may call for further imvestment to make up fhr deficit, May v. 

Burntit, 1 Huss. t h (as 870 ; Davt* v Walltw, 1 Bim. A Btu. 463, But this 

principle will not apply where the testator duected the money to be invested in 
a particular stock, and if the interest of such stock is reduced, the annuitant is to 
bear it, because, then the caso virtually falls within tlesrcieof sec. 74 Bee 

J Kind dl v. Unwell, 3 Bun 124. Vide also Williams On Executors, lltL Ld. pp. 

947, 1129, etseq. 

344. [Pro. R. 124 <fc Sue. P. 304] Where a bequest is coutin- 
Transfer to residuary & Pn *'> Uie executor or admiuiBt i ator is notbeurd 

legatee of contingent to lllVefit 1 1)0 H IllOUIit of 1 1)6 If gllO) , blit I) flj tl'HIlP- 

btquest. fer t j )0 w |, 0 | e residue of the estate to the lesiduaiy 

legatee, if any, on hi a giving sufficient seemity foi the poj ment of 
the legacy if it shall become due. 

No investment of Contingent Legacy ; — Where the legacy of aoeitsin si m 

of money is given on a contingency, the amount is not capable of appropriation 

until the contingency happens ; therefore, the amount will not be invested but will 

he made over to the lesidiiaiy legatee (vide Sfoa 102 and 103), if my on bis 

giving sufficient security for the pa> merit of the legacy , if it at all becomes due, 

Webber v, Webber, 1 Sim. k Htn 31t (per Leach V.C ). The contingent leguc y may 

not at all become due, (vide notes under secs 119-20, 124*2f>V Bo it is m desirable 

to tie up the money in investment Of Re Ball (1908) 2 Cb, 226 ; Guen v Bigot, 

1 Rro. CO. 108 If ttie oontingenov happens, and the legacy at ail l econ ea 

payable, the interest of the legatee will he protected by the securitj to le taken 

under this section. Cf, Thomas a, Montgomery, 1 Bus & My., 729. Bee Wiliams 

On Emcutofs, llih J<d p. 1129, et sftj. 

¥ * 

Legacy subject to divesting Contingency: — The seotion docs not provide for 
the ease where the legatee is divesttd of bis interest on the bapieningoia 
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contingency tnd there it a gift over to another person. But it aeems that in such 
a oaat tbo legatee can, immediately on the expiration of tbe exeontor's year, take 
tbt money on hie giving security for repayment in the event of bit being subse- 
quently divested. But no eeourity will be necessary if the divesting condition be 
not valid in law, vide at p. 880. Vide also tbe notes under seo. 184, supra ; also 
Fawkes v. Qrey , 18 Ves. 180. 

345. [Sue. S. 305] (1) Where the testator has bequeatLed the 
T residue of his estate to a persou for life without 

hequeathed for life ttn y direction to invest it in any particular secu- 
witbout direction to rities, bo much thereof as is not at the time of the 
securities!” partloular testator’s decease invested in securities of the kind 
mentioned in section 341 shall be conveited into 
money and invested in such securities. 

(2) This section shall not apply if the deceased was a Hindu, 
Muhammadan , Buddhist , Sikh or Jaina or an exempted person . 

N 3 — “This reproduces seo. 806 of tbe Act of 1 866, but as tbe provision 
does not oocur in the Act of 1891 : the proviso inserted is necessary”- Notts cn 
Clauses of the Original Bill. 

Investment when residue bequeathed for life When the residue is bequea- 
thed for life and the testator himself has not directed its investment in any j arti- 
cular securities, then it will he converted into money and invested in the securities 
of the kind mentioned in eeo 841 V°de Howe v Dartmouth , cited at p. 800, ante. 
This rule is for the benefit of both the iife-tenant and the remainder-men as it 
preserves the projarty by preventing veste Cf Tnkeiingv TicUring , 2 My 4r 
Or. 289; IU Bates. (1907) 1 Ch 22(26) ; Macdonald v. hvnit, 8 (h. I). 121; 
Be Stranbenzte , (1901) 2 Ch 782; Re Oltvtr, (1908) 2 Oh. 74 For tbe rule of 
conversion in the oase of speoifio legacy to several persons in suooession, vide 
seo. 148, supra, and the oases theieunder. Vide also tbe notes under etc. 847, 
i nfi a , 

Conversion In converting propeity under this section or under seo. 146, 
the English deoisions oan be followed only subject to limitations. In India, (1) 
the rule is alwaye subjsot to tbe direction of the testator to the oontmy. ude 
at p 800, ante and (2) the Executor has greater discretion in the matter ; so be 
is not liable for lose to the estate resulting from non-conversion, see De Scuza v. 
Da Souza . 12 Bom. H.O B- 164. Vide notes under eeo. 849, infia 


Sub sec (2) : — Vide the Notes cn Clauses, above. 



8*o. 847] 


INVESTMENTS FOB LEGACIES 


668 


346. [Pro. 8. 125 & Sue. S. 306] Where the testator has 

investment of .esidu, ^qa®athed the residue of his estate to a person 
tieijuesthed for life, lor life with a direction that it shall be invested 
with djraetion to invest j n certain specified securities, so much of the 
estate as is not at the time of bis death invested 
in securities, of the specified kind shall be converted into money 
and invested in such securities. 

Section compared with the last one ' — Thu section differs from the last one 
in the fact that under this section there ie a direction by the testator for invest- 
ment of the residue in certain specified securities {vide Wiey v. Smith, 14 film. 
202 ; Maclut v M'ickie, 6 Hare 70) ; whereas seo. S45 oomtemplates no such 
direction. IN. B. The testator’s direction should be given effeot to, Bale v. 
Hooper, 5 I)e G.M* A. G 3B B, 344]. Here, as well as undsr the preceding seotion, 
there should he first conversion and then investment. Investment under 
eeo. 345 is in the securities considered good by the High Court under seo. 341 ; 
but under this Beotion it is in the securities specified by the testator. Bee 
Williams On Executors, 11th Kd. 1119 and the oases cited theie Both the sect* 
345 and 346 contemplate a bequest of residue foi life; and not the where 

a fund is invested with direction for the application of its income for the life 
of the legatee. Vide also the notes under seo. 847 Hijra, 

347. [Pro. fis. 120, 14H <i Hue. R. MO 7 ] Such conveisiou slid 

Time and manner of investment as ate contemplated by sections 545 
conversion and invest, and 340 shall be made at such times and in such 
ment ' niannsr as tbs executor or administrator thinks 

fit ; and, until such conversion and investment are completed, the 
person who would be for the time being entitled to the income of 
the fund when so invented shall receive interest at the rate of four 
per cent, per anuum upou the maiket-value (to be computed as at 
the date of the testator’s death) of such part of the fund as has not 
been so invested. 

Provided that the rate of interest prior to completion of invest- 
ment, shall he six pei cent, per annum when the testator iras a 
Hindu , Muhammadan, liitddhisf, Sikh or J/rina or an esempte/l 
person. 

Time and manner of conversion and Investment are In the discretion of the 
Breeutot : — Thie seotion gives the executor (or administrator) a discretion with 
respect to tbo time and manner of oonvoraion and investment. Sae Kipping v. 
Kipping, (1914) l Ch. 62; Marshall v. Marshall, (1814) 1 Ch. 192 : 88 L.J. Oh. 
307 (O. A.), also Williams On Executors, lltli Ed p. 1119, e< ««/, ; Ingpen, p. 604. 

84 
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Booh discretion should be naionably and properly exercised. Under the English 
Engliih Law if the executor makes any delay in effecting the oonvcr* 

•ion and inveetment without any just exouse, he will be 
liable for loes or depreeiation resulting from the delay to the fund itself or to its 
income, Hoive v. Dartmouth, 7 Ves 187 ; Brice v. Siokes, 11 Vee 819 ^ But the 
executor incurs no risk by postponing conversion for a reasonable time, J?e 
Chancellor , 26 Oh D. 42 ; Prendergast v Lmhinqton , 6 Hair, 171 : Bland v. 
Midland. 41 Ch D. 476 ; Be Woods, 2 Oh. 4 ; Be Chaytor . (1906) 1 Ch 988 The 
Indian case-law is very poor on this subject. But having regard to the discretion 
vested in the executor uodsr this section, and to the condition of Indian life.it 
seems that the executor’s liability for non-conversion is almost nominal in this 
country, see De Souza v. De Souza , 12 Bom. HCR, 184. Cf. Oouri v. Narayana , 
23 M L.T. 853 ; 7 L.W. 613 : 46 I.O. 664 (a oase falling under esc. 849, infra). 


Conversion Vide notes at p. 664. ante. The conversion is prsotioally 
compulsory, and the life-tenant has no right to insist on the residue being given 
to him in specie or in its existing condition, Thornton v. Ellis, 16 Besv. 193, 
Conversion should be made though it means reduction of the iste of interest 
or profit Iirid. Where however the life-tenant himself bsprvre to be the executor 
and enjoys a higher lateof interest or profit by reason of non-conversion cl an 
unauthorised investment into an authorised one, the remainder-man is tot 
entitled to olaim the difference, Be Boyles How, [1 912) 1 Lh (»/, 


Interest pending completion of Investment .-—-The section allows to the 
legatee 4 p.o. interest od the money prior to completion of the conversion end 
investment. This *ate seems to have been taken from Meyer v. Simnnon, 5 De 6. 
<fe 6. 713. Uoder the proviso . which applies to persons to whom tbs Pro and Adm. 
Act. of 1881 applied, viz Hindus. Mabomedan, eto.. the )ateof such interest 
is 6 p s. As this section refers to the contet ston and investment ood templet ed by 
secs. 345 and 346. ita operation must he limited to the icsidue of the estate It 
seems that this 4 p o interest is to oome from the corpus of the uninvested part 
of such residue, which means a great ultimate loss to the remainder-man. For 
further infoimatir n. see the following cast s, Bt Weeds, (19C4) 2 Ch 4; Be Chatir , 
supra ; Be Good enough, (1896) 2 Cb 687 


348. [Pro. 

PiGpedure wbt»r« minor 
entitled to immediate 
piymeat or pcmsewtion 
of bequest, and no 
direction to piy to 
person on bis behalf. 


8. 127, I). D. A. 8. 8 & Sue. S. 308] (1) Where, 
by the terms of a bequest, the legatee is entitled 
to the immediate payment or possessit u of the 
money or thing bequeathed, hit is a minor, and 
there is no direotion in the will to pay it to any 
person on his behalf, the executor or administra- 


tor shall pay or deliver the same into the Court of the District 


Judge, by whom or by whose District Delegate the probate was, or 
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letters of administration with the will annexed were, granted, to 
the account of the legatee, unless the legatee iB a ward of the Couit 
of Wards. 

(2) If the legatee is a ward of the Court of Wards, the legacy 
shall be paid to th ; Court of Wards to his acoount. 

(3) Such payment into the Court of the District Judge, or to 
the Court of Wards, as the case may be, shall be a sufficient 
discharge for the money eo paid. 

(4) Money when paid in under this section shall be invested 
in the purchase of Government securities, which, with the inteiest 
thereon, shall be transferred or paid to the person entitled tbeieto, 
or otherwise applied for his benefit, as the Judge or the Corn t of 
WardB, as the case may he, may diiect. 

Where the Legatee entitled to immediate payment or possession li a miner r — 
Where a legatee is an infant, and would be entitled to reoeive the lejecy if be 
were of age, the executor i» not justified in paying it either to the iL ant or lo 
the father, or Riiy other relation of the infant, on his acoount, without the sanction 
of the Oourt, Cooper v. 1 houiton, 3 Bro (J.C 97 ; l>ogley v. 'Jilltn p, 1 1' Urns. 
266, It is unwise for an exeoutor to pay the infant » legacy to his testan entity 
guardian, the safest course for him being to bring the money into l oort, he 
Solomons. (1920) l Ch. 290 ; also vtde Williams On Esecutcrs, pp. 1131-87. Ibis 
principle applies only iu abssnoe of any direction in the will to pay the legacy to 
any person on behalf of the minor. Ko where the will authorises isyment to 
a particular person or guardian, the exeoutor is competent to mehe payment lo 
that person. Under suh-»»-c (2), if the minor he a ward of ihe Court, the legacy 
oan be paid to tuoh Couit of Wards. Under seo. 11 of the Offioial Trustees Act 
(11 of 1913), the executor has power to make ovei the lepasy to the Cffioial 
Trustee. In Englsnd, the old cases (see TFa/»fc v. llafsA, 1 Drew 64 ; MeC'rtighUn 
v. McOreightoH, 1649, Ir hq. 314) whiob authorised payment of legacies of smell 
values to the infant's lather or testamentary guardian now alaid abroMied 
by reason of the provisions of sec 42, of the Trustees Act, 1698 (66 67 "\ ie. 
Cl, 63). 

8ub*sec. (3) : Effect of payment into Oourt : — Such payment gives full 
discbsrgs to tbs exeoutor. 

Maintenance of the Minor; — The Judge or the Court of Wards (aa the cate 
may be) oan, in his or its discretion under sub-sec. (4). Sireot tbe minor ■ mainte- 
nance to be paid out of the interest of the Legacy, in oases where tie miner’s 
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fatatr is unabU to maintain and educate him , Greenwell v. Greenwell, 6 Ves. 194 ; 
Colts v Blackburn , 9 Ves. 470. At lo the Official Trustee's power* to apply tbs 
inooms toward® maintenance under Act II of 1919, oompare Hill T. Grant , 29 
O.D, 881. 


CHAPTER XI. 

Of the Produce and Interest of Legacies. 

349 , [Pro, 8, 128 & Sue. B, 309] The legatee of a specific 
Legatee 1 * title to pro. legacy is entitled to the clear produce thei eof 9 if 
due® of upeoiflc legacy, Hu y , from the testators death. 

Except ion y — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of the 
testato* and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testatoi’s estate. 

Illuviations 

(i) A bequeath® hi* flock of aheap to B. Bet *een the death of A and deli vary 
by his executor the sheep are shorn or some of ewes produce lambs, The wool and 
lamb* are the property of B 

(n) A bequeaths hi* Government securities to B, bnfc postpones the delivery 
of them till the death of 0* The interest which falls due between the death of 
A and the death of (J belongs to B. and must, unless he is a minor, be paid to him 
as it is received 

(tii) The testator bequeaths si! his four per oani. Government promissory 
notes to A when lie shall complete the age of 18. A, if he completes tbs age, is 
entitled to receive the notes, but the interest which accrues m respeot of them 
between the testator’s death and A’s oempieting 18, forme part of tbs residue. 

Produce of Specific Legacy’ — Specific legacies are oonsideied as separated 
from the general estate, and appropriated at the time of the testator's death ; and 
consequently fiom that pe»iod whatever prrdure aomie* upon them, belongs to 
the legates, S leech v Thonngtvn. 2 \ ee. Sen. 569. I bus, in the case of a specific 
legacy of a flock of sheep, the wool and young ones produced since the testator's 
death will helongs to the legates, vide lllus (i) ; Cf. sec. 90, svpta. Similarly, 
where there is a specific legacy of stocks the dividends belong to the legatee from 
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tbs testator's death, Bristow v. Bri$low t 6 Bee?. 289 ; Barrington v, Tristram, 6 
Vei. 846. Vide Williams On Executors, 1168-64. Ifc is immaterial whether the 
enjoyment of the principal ia postponed or not, vide Illus. (ii) ; alao Roper on 
Legacy (3rd Hid ), Voll. II, p. 227 ; Spence v. Miller, 81 L.J. Cb. 8 ; Re Stevnm 
(1916) 1 Ch 429; Clive v, Clive> Kay, 600. It ib on thie principle that the Mediae 
High Court hue held tbnft the legatee of a apeoi6o legacy is entitled to mesne 
profit in respect of the bequeathed property which was deliverable on the legatee's 
marriage) from the date of the testator’s death, Givri v. Naraian, 28 M. L.J. H'3 : 
7L.W.61S. 49 1,0. 664. The exeoutor is however not liable to pay interest* cn 
each mesne profits even though he was guilty of delay in accounting, Ibid. 

Exception: — The produee or interest will not go with the principal, when 
the specific legacy is eontingent, til) it becomes vested, vide Guthrie v. Walrond* 
92 Oh. D 673 ; Hill v. Grant, 24 Oh. D. 331 ; Re Eyre , (1917)1 Ch. 367 ; Vide 
also illus. (iii). It forms part of the residue of the testator's estate. T Ve the 
notes and oases under sec. 103, Mipra ; also Green v Ehn&, 2 Atk i7*>. As to where 
this exception will not apply, vtde Anantha Raghurama v. Bapanna Rao, A.I.R. 
lyfi9 Andhra Pra. 448. Comp. (1896) 2 Ch 309 ; (1694) 1 Ch 666. 

350 . [Pro. 8. 129 Sue. 8. 810] The legatee under a geneial 
Rftsidutrv legal (V« titi * residuary herjuPBb is entitled to the produce of the 
<und rod " M ' °* residuary fund from the testxtor’s death. 

Exception. — A general residual y bequest contingent in its 
terms does not comprise the income which may accrue upon the 
fund bequeathed between the death of the testator and the vesting of 
the legacy. Such income goeB as undisposed of. 

Illustrations . 

(i) The testator hequeathB the residue of his propei ty to A. & minor, to be 
paid to him when be shall complete the age of 16. The income from the testator's 
death belongs to A. 

(ii) The testator bequeaths the residue of his propei ty to A when he shall 
complete the age of 18 A, if he completes that age, is entitled to receive the 
residue The inoome which has accrued iu respect of it since the testator's 
death goes as undisposed of. 

Produce of Residuary Fund;— The legatee under a general residuary bequest 
is entitled to the produce of the residuary fund from the testator's death. Vide 
the notes and the oases under the last seoticn. As to how a general residual y 
bequest is constituted, tub notes under sees. 102 and 109. supra, st pp. 202*04. 
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The words ‘should there be any surplus a/ter the above expendituie'’ and similar 
other words have been held to create a general residuary bequest. Dwarkanath 
Bytack v. Bnrroda, 4 Cal. 443 (oiled at p. 204, anti). 

Exception The principle of this section will not apply wheve the residuaiy 
legacy is contingent in character with respect to the produce beiweeu testator's 
death and the vesting of the legacy. Compare the casea of 22 Lb A . 678 : 24 Cb. 
D. 321 ; (1917) 1 Uh. 857. supra. Buoh produce goes, as uudispcstd of, to the 
heirs or the next-of kin, vids Gran v. Bktns , 2 Atk. 472. 

Illustrations As the legatee may or may not complete the age of 18, the 

legacy is contingent; the income aooruing between the testator’s death and A § 
completing 16 year* goes as undisposed of. Cf. Gian v Ektns, supia. As to the 

effect of a provision in a will fixing the time of vesting at the age of 21, see 

Soundara Hawaii e. Natarayan, 62 1 A. 3l0 : 43 0 L.J. 70 : A. I K 1926 Jt\C. 244. 


351 . [Pro. 8. 130 & Huo. 311] Wheie no time has been fixed 


Interest when no tinm 
fixed for payment of 
geneiul legacy. 


for tbe payment of a geneiul legacj, mlenst 
begins to mn fiom expuution (>f m.ejuu (urn 
the testator's death. 


H. crept ion. — (1) Where the legacy is bequeathed in eatiifaction 
of a debt, luteiest i uue from the death of ibe icBtatoi. 

(2) Where the testator was a paient or a more remote ancestor 
of the legatee, or has put himself in the place of a paient of the 
legitee, the leguc> shall bear inteieBt from the death of tbe testatoi. 

(3; Where a sum is bequeathed to a minor with a diicction to 
pay for Ins maintenance out of it, mteiest is pajable fiom the 
death of the testate) . 


Scops of the Section- This seotion provides for tbs payment of interest 
in respeofc of a general legacy , for payn enfc whereof no time has leen fined, and say s 
that subject to the ExnjPPlObS bsreuudsr, tbs interest begins to run aftsi tbe 
expiration of the executor s year (v de sec. 837 , supia), as till tbcu tbe legacy is 
not payable, Wood v. Pmoyw, 13 Yee. 333 ( 384 ) ; lie Bamny , (1917) 2 C b. 64 : 
8fil,J Ch 514; Walfoui v. 1 Yalford, (19l 2) 1 Oh. 219 . L J. 1912, Cb D 828: 
(1912) AC 668, «nd a direction in the will to pav the legiu^ ‘hr soon ns 
possible*' does not make any difference, ][ ebster v. 7/a/e, 8 Yes 410; Bsnson y, 
Mantle, 6 Madd. 15 I’bis seobiori, as well as the next four sections relate to 
interest on annuities or legacies payable by the sxeoutor, end does not apply to 
a sum to he paid to the legatee out of tbe profits of oertain immoveable projeity, 
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Panchugopal v Kalidas, 94 O-W.N. 693 : 54 1.0.140, Tht atatutory right tb 
interest is not lost by delay in potting forward the claim. Ibe position in 
relation to pendente lite interest or future interest ia altogether different, lhb 
Same is quite diaoretionary with the Court and the trial Court e discretion will not 
be interfered with in appeal simply on the ground that the Court has not given 
any reasons for the award of such interest or the refusal to sward the sen fe* 
Bemangini Devi v Anil Krishna 17 Pat. 860" AJ.R, 1988 Pat. 600"1P1 l.C. ‘/88. 
As to the general principles governing payment of Interest on various pecuniary 
legacies, read PugsJe y v Pollock, (1948) 1 Cb 888. 


Demonstrative Legacy : — Though no mention is made of a demonstrative 
legacy, it is not to be inferred that interests on such legacies are not allowable. 
In fact, for the purposes of payment of interest they aie on the as me footing as 
general legacies, vide Mull ins v. Smith, 1 Dr. Mn. 204 ; Adminutxator^Geneial v. 
A. D Christiana , 43 Gal. 201 ; Waiford v. Walford, supra ; Chinnom v. Tadi Knida, 
99 Mad. 166 ; Venhataramayya v. Pstchamma, (1926) Mad. 164 : 78 l.C. *74 , 
Administrator-General v Gowri Debt. 24 C W.N xxiii (28). that is, interest will 
begin to run from the expiration of one year from the testator s death, unless the 
ease falls within the express terms of aub-teo. (2) hereof, in wbiob case imprest will 
run from the death of the testator, tee liajani Kant v. Kiko Raiilal, 84 Bern. L R* 
1124-U.B 1982 Bom. 606- 140 l.C 206. 


Exception (1) : Satisfaction of Debt:— The rule enunciated in the aeotion 
does not apply when the legacy is in satisfaction of a debt t f the testator, the 
reason being that such satisfaction is supposed to take place on the testators 
death, Clarke v. Semll, 8 Atk. 99 ; Rajamnnar v. Vcukat a Kn&hncya, 26 Mad, 
961. This reasoning does not bold good wheu the debt is not owing by the testa- 
tor hut by another person Therefore, in suoh a case, tbeie will be no exception* 
Askew v Thompson, 4 K. k T (1 0. 

Exception (2) : Parent etc Where the testator was a patent or a remoter 
ancestor or was a person in loco parentis to a minor legatee, interest shall run 
from the death of the testator, Wilson v. Maddnscv,? Y. & C. Ch 872 ; Rojani 
Kant*, Kiko liatriJ. 34 Bom. L R. 1124 - A J.B, 1982 Pom. 606*140 1 C V06. 
For the obligation of a pereou in looo parentis, see C rickett v ihlly, 3 \es, 18. 
As regards a child en ventre ?a mire, see ItoirUn * v Rawlins . 2 Cox 42f. 


Exception (3;: Direction to pay maintenance: — Interest will be payable 
from the testator’a death also when the legacy is to a minor with a direction to 
pay hie maintenance, Re Richards , L B. 8 Eq. 119 ; Peekmck v. Oilhs, 1 Beav. 
271 ; Bickford v. Tobm. 1 Ves. ben. 810 ; Newman v Batescn, 9 8w. 689 ; Chdgey 
v. Wsthby, 41 U J. Ch, 699. This exception will apply only where the legatee is a 
minor and not an adult . v. Waite, t Sw 665 ; Wall v. Wall, 16 Sm 618] ; it 
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applies to a minor and not to a wife, [Stent ▼. Robinson, 13 Vet 461 ; Re Percy, 
34 Oh* D 616 ; Re Ramey , (I9l7) 2 Ch. 64 (supra)]. It applies where the legacy 
ie to the minor directly and not for the benefit of another person, Re Crave , (1908) 
1 Oh, 879. Of. Be West, (1913) LJ. Oh. D. 488. The eioeption does not say that 
the minor should be related to the testator ; so the term will include a non-related 
minor legatee. See Theobold on Wills, 7th Ed. 187. 

352. [Pro. 8. 131 & Sue. 8. 312] Where a time has been fixed 
interest when time for the payment of a general legacy, interest 
fixed ' beginB to run from the time so fixed. The interesl 

up to such time forms part of the residue of the testator’s estate. 

Exception.— Where the testator was parent or a more remote 
ancestor of the legatee, or has put himself in the place of a paient 
of the legatee and the legatee iB a minor, the legacy shall bear 
interest from the death of the testator, unless a specific Bum is 
given by the will for maintenance or unless the will contains a 
direction to the contrary. 

N. B . — ‘‘The words sdded have been taken from aeo 131 of Act V of 1881 " — 
Joint Committee Repost, 

Scops of the Section ; — This ssotion differs from the preceding olo in the 
fact that it contemplates time having been fixed for the payment of the general 

legacy. The geneal rule is that when time is fixsd for the payment of the legacy, 

interest will run only fiom the appointed time and not from the testator's death ; 
•ee Tyiell v Tytell 4 Ves. 1 ; Heath v.Reiry, S Atk. 101 : Hailey v Bellingham, 
24 Beav. 448- If the time for payment is find, the above principle will arply 
notwithstanding the fact that the legacy is vested, Ciiclett i. Roily, 8 Ves 30, 
Vestina v Allen, 6 Hare, £75 (677). But if the will directs tbs payment to he 
made "with interest/' such interest will bs oiloulatsd since the expiration of the 
executor's vaar, Kntqht v, Knight, 2 Him. & 8tu. 490. Tbsre is exception to the 
above general rule, for whioh ride the next paragraph. The exception does not 
apply unless tbs legaoy proceeds fiom a parent, ora remoter anoestor or a person 
in loco parentis, Houghton v Hannon, 2 Atk. 330. See also Williams On Executors. 

11th Ed pp. 1169, 1169. The general rule also doss not apply where the legacy 

is by a direction in the will, separated from the testator's estate ; in such s case 
tbs legaoy oairiee the mttum intend. Re Inman , (1893) 3 Ch, 618 ; Re Clement, 
(1894) 1 Ch. 666 

Exception: — An exception to tbe general rule that interest runs fnm the 
appointed time will bs made, when the legatee is a minor and the legacy comes from 
a parent, or remoter anoestor or a person in loco parenti*, and no sum is given 
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for the minor's maintenance. Vide, Administrator* General v, Giuri Deli , 24 
O W.N xxiii (2»). In such a oase interest rune from the testator's death and not 
from the appointed time and virtually serves the purpose of a maintenance 
allowance ; see Wynch v. Wynch, 1 Cox 4^8. Harvey v Harvey , 2 P.Wma. 21 5 
Wall v. Wall . 15 Sim. 618 ; Haven v. Waite, 1 Bw. 568. Where a specific sum 
is given by the will for the minor’s maintenance, no exception need he made to 
the aforesaid general rule. Vide the above eases ; also Aynsworth v. Pratchett, 18 
Ves. 821 ; Turter v. Turner, 4 Bim- 480 ; Haile v. Greenbanlc, 8 Atk 716. If the 
minor legatee dies in the life time of the testator, the benefit of this exoepticn 
will be extended to his or her lineal descendant who will take the legacy by 
virtue of the provisions of see 109, supra , see Ji tidal v. Btnda Bibi, oited at 
p. 216, ante 

353. [Pro. S. 132 & Hue. S. 313] The rate of interest shall be 
four per cent, per annum in all ca±cs except when 
i e CIi!it r<s * f] ie iedaior icon a Hindu, Muhammadan , Buddhist, 

Sikh or Jaitia or an exempted persem , in which case it shall be six per 
cent, per annum. 

Interest : — As to how far the statutory right of interest is defeated by a belated 
claim, read the notes at. p. 671, ante For pendente lite interest and future interest, 
read the notes theie. 

Rate of Interest : — The rate is 4 p o. in the case of persons to whom the 
Act of 1865 applied and 6 p.o. in the oase of those to whom the Act of 1881 
applied. Vide notes on the proviso to seo 847, supra, 

Interest, simple or compound The section itself is silent on the point. But 
according to Williams On Executors, 11th Ed. p. 1472, compound interest may be 
allowed under exceptional circumstances ; though ordinarily, the interest should 
be simple. 


354 . [Pro. 

No mterosfc on arrears 
of i n unity within fir<t 
yeir after testitor’s 
death. 

the annuity. 


S. 133 tt Rue. S. 314] No interest is payable on 
the arrears of an annuity within the first year fiom 
the d9ith of the testator, although a period eariier 
than the expiration of that year may have been 
fixed by the will for making the first payment of 


The arrears of an annuity for the firet year do not earry any internet for the 
simple reason that the first paymeotof it is to he made only at the expiration of 
a year from the testator's death, vidt eeo. 886-89, npr a ; also Lainton v. Laitwon, 
18 Bear. 7 ; Williams, On K.eerutors, 11th Ed. p. 1167. 
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355., [Pro. S. 134 & Sue.. St 315] Wh«re a sum 
interest 6u‘»airi to be directed to- be invested to <prod'uoe 


Invested 

annuity. 


to produce 


interest is 
testator. 


payable on it from the 


of 'money is’ 
an annuity , 1 
death of the' 


.This section virtually makes an eioeption to>-the general inle of the last 
seotion. Wheie a sum ie directed in the will to be ineeited to produce an- annuity,’ 
it will, notwithstanding anything contained in sec. 364,<oarry interest from the 
testator’s death, tittle the notes under eeo. 843, supra. > , 

N B.- P or the general application of sees. 861 - 866 , vde Panchugojial v. 
Kalidas, 24 0 W.N. 692 : 64 1.0. 140 (oiled at p. 671, ante). 


CHAPTER XII. 

Of the Hefundimj of Leo \otfs. 

356. [Pro. Rs. 13;"). 148 & Suo. R. 1U(5] When an executor or 
administiator has paid a legacy under the Older of 
u nder Oou rt’t^ordf r* !' ^ * Court, he is entitled to call upon the legatee to 
ref ind in the event of the assets pioung in- 
sufficient to pay >Pl the legacies, 

Rofuad Qf Lig&cy paid under Court's Order; — Where an executor hat paid 
a iegacy under campuhnon of a suit he can compel a refund from the legatee, in 
case the assets prove insufficient, Newman v. Baiton t ‘2 Veru. iObj, Noel v., 
1 l ' jhniv,n 2 Ventr. 368 See Walker and Mg. 209 The woid '‘Couit” must* 
neoessarily mean any CJivii Court. This section will not apply nnless the payment 
of legaoy is under an order pf a Court. Where the executor mpkes the payment 
volunUirtly there will he no right of refund bereur.dei , %ide seo. 867, tnfia; 
apeoially tf be paya the legatee wtth^witce oj a debt, Jervis v. Wolferstcn f LB. 18 
Eg. 16. The expression ‘‘notice of a debt" does not include the notice of a possible 
remote olatm, wlnoh may .or may notripen into a debt 1 , Witt nicer v. Kershaw , 46 
C D. 320 Of Seo ^9 t v\fia A voluntary payment by mxHnhe though not ocminff 1 
under this section, may entitle the executor or administrator to a lelund Ibui, 
where an annuity not due was paid by mistake, the Court, held that the eifeutor 
was entitled to set off suoh payment, or oredjt it, agajnet a future payment of * 
annuity, Lnmey v. Livuey. 8 ttuse. Ch. 0. 387 ; vu}e alio 'Williams On Bsssoutore, « 
11th Ed. p. 1169 ; Ingpen. p. W4. ' t 
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357. [Pro. S. 136 & Sue. S. 317] When an executor or ad- 
ministrator baa voluntary paid a legacy, l.« 
voluntarily? lf p * ia oannot call upon a legatee to refund in the event 
of the assets proving insufficient to pay all the 

legacies. 

No Refund in cnee of voluntary payment: — The exeoutor or administrator 
has no right to compel a refund from the legatee when he pays tbe legacy, toZttt- 
tartly (as distinguished from compulsorily under the prooeding section)* "When* 
ever an exeoutor pays a legaoy, the presumption is that he has sufficient to jay 
all the legacies ; and the tJourt will oblige him, if solvent, to pay the rest, and not 
permit him to bring a hill to compel the legatee, whom he voluntarily paid, to 
refund,"— per Strange, M.R, tn Orr v. Kain* i, 2 Vss. 8 cd. 194 ; see also Ctpjm ?. 
C pin, 2 P.Wms 296 ; LU Birne , (1906) 1 Ch. 70. A payment oannot strictly he 
called voluntary when made under a mistake, vide Live&ty's case, cited undei the 
last section. Bee Williams, 1 1 th Ed. p. 1 169 ; Ingpen, p. 624* 


358 . [Pro. S. 137 & Sue. 8. 318] When the time prescribed by 
tbe will for tbe performance of a condition has 
elapsed, without the condition having been pei- 
foiined, and tbe executor or administrator has 
thereupon, without fiaud, distiibuted the assetB ; 
in such case, if further time has been allowed 
under section J37 for the performance of the condition, and the 
condition haB been performed accordingly, the legacy cannot be 
claimed fre m the executor or administrator, but those to whom he 
has paid it are liable to refund the amount. 


Refund when legaoy 
lias become due on per 
form* nee of condition 
within further tune nl- 
lo v?od under sec 187 . 


This section deals with the question of the olaim of a legatee who performs 
the condition imposed on him within the extended time allowed b* sec 137, supra* 
in respeot of assets which are already distributed by the executor or administrator 
without fraud and says that in such a case the leaatee, performing the condition 
not within the time originally specified but within the period extended under sec. 
137, shall claim refund not from tbe exeoutor or administrator hut from the 
persons among whom the assets have been distributed in good faith. As to under 
what oirouniBtanoes the time for perfomance of the condition can he extended, vide 
the notes and oasss at p. 281, ante . Vide also Williams, On Executors, llih Ld. 
pp. 1189. 1494. 

359 . [Pio. S. 188 & Sue. 8. 319] When tbe executor or ad- 
when eaoh legatee miuistrator has paid away the assets in legacies 
compeii»bie to rotund And he is after wards obliged to discharge a debt of 
in proportion. which he had no previt us notice he is entitled to 

call upon each legatee to refund in proportion. 
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Proportionate Refund from Legatees when new Debts discovered —If the 
executor pay* away the assets in legacies, and afterwards a debt appears, whioh 
be is obliged to dischaige and of which be had no previous notice, he can oornpel 
proportionate refund from the legatees whom hs has already paid, Nelthcrpe v. 
Bisc(e. I Ch. Ca 136 ; Doe v, Guy , 8 East, 120 (123) Thia section will not epply 
unless (1) the executor is obliged to dischaige the debt, and (2) want ol previous 
ndtce is shown. Therefore, an exeoutor cannot compel refund win i e he has f aid 
away the assets with notioe of a debt, Jei'visv. Walferston, LE 18 Fq 18 (vide 
under sso 366, supra). A notioe of a mere possible or contingent liability is not 
such notioe as will debtr the exeoutor from olaiming a refund nnder this section 
Whittaker v. Ker haw, 46 0 D. 820. Vide also Williams, 11 tb Ed. pp 1189, 
et seq ; Roper on Legacies , Vol. 1. p 398, 

360 . [Fro. S. 139 & Suo. S. 320] Where an executor or ad- 
. ministrator has given suoh notices as the High 
Court may, by any general rule, preset ibe or, 'if no 
such rule has been made, as the High Court would give m an 
administration-suit, for creditors and ot lists to send in to him tl sir 
claims against the estate of the deceased, lie shall, at the expiiaiion 
of the time therein named for sending in claims, heatlibeitj 10 
distribute the assets, or any part thereof, in dischnige of such lawful 
claims as he knowBof, and shall not he liable foi the assets so distri- 
buted to any person of w r hose olaim he .i/ia// v of have had notice at 
the time of such distribution : 

Provided lhai nothing herein contained shall prejudice the 
right of any creditor or claimant to follow the assets, or any part 
thereof, in the hands of the persons who may hat e lecened the 
same respectively. 

"This olanse reproduces section 320 of the Aot o( 1866 and see 199 of the 
Act of 1881. It w .uld bs preferable if the wording of seo. 139 bad been adopted, 
but this would involve a alight ohange in the law’* — Notts on Clauses of the OriQmal 
Bi 1 The words ' as the High Court may by any general rule prescribe" have 
been taken from the Aot 1881, and the woida, "as the High Court would give in 
an adminiatration suit' have beeD taken from the Act of 1866. 

The Section* — It corresponds to sso 29 of Lord 8t. Leonard’s Act (S3 A 24 
Viet. C. 35). and provides that so exeoutor or administrator alter giving jveper 
notice* (volt below), will he entitled to distribute the assets among the rightful 
claimants, as be knows of, and that after tuoh distribution, be will not be any 
more liable for the debts whioh hs has bad do notioe of But suoh distributicn 
will uot prejud oe the right of a oiedi'or or olaimant to follow the assets in tbe 



8m. 880] OP THE REFUNDING OF LEGACIES 

hands of persons who have reeeivsd them. Vt dt the Proviso. "Distribution 1 * 
hire is nob restricted to payment of legaoiea but covers payments In disofaarge of 
oreditore also, Mathuradas v. Raimal, 87 Bom. L.R 649-A.IR 1985 Bom. 886* 
159 I 0 593. The remedy of an aggrieved creditor or claimant “is against those 
wh$4ave waived the assets, and not against those who have parted with thtm,*'* 
Clegg v. Roivland, L.H. 3 ttq 368. Head the notes at p 638, under the heading, 
“Creditor's Remedy." Compare this section with 860 . 42 of the Trustees 1 and 
Mortgagee' Act, 1866 and seo. 26 of the Administrator-Generals* Act (ill of 1918) 

Proper Notices .—The section contemplates snob notices as the High Of urt 
may, by a general rule prescribe, or if no suoh rule has been pt escribed, as the 
High Court would give in an administration-suit for creditors and (thin. For the 
form of advertisement or notice on tbe creditors to come in with tbeir clainsss 
prescribed by the High Court, vide Belobambers Rules, p. 411 (new Ed) and tbe 
APPENDIX, infra In determining whether a proper notice has been given or not, 
tbe Court will have regard to the oiroumsts noes of each case and decide the matter 
with reference to time, place and tbs position of tbe party and so forth, lie 
Rncken , (1889)43 O.D. 1 ; Clegg v Rowland. 'npra,, Tbe notice or advertinnert 
should be giveD as early as possib’e, Re E(y. (1897) 2 Ch, 518. 

And others'— The form prescribed by the High Court (tvV/e APPFNI ix) dors 
not show who these others aie; hut tbe berm seeuu to include tbe next-of-kin, 
sec Newto v. Sherry, cited in Williams, 10th Ed. p. 1659. 

Effect of Proper Notice : — Tbe servioe of a proper rotioe gives complete 
protection to tbe executor or administrator, Clegg v Rowland, supra; Ennter v. 
Young , Ex I). 266 

Shall not have had Notice :--An exeoutor or administrator tainted with 
notioe of a claim is no. protected under this eeotion, MaikweU's case, 21 W R. 
(fcing.) 136; Sottish v, Eeady , 29 L.R, Iv 290 When he baB notice of a claim, 
he oannot avoid liability by pleading absence of response to bis advertisement, 
[bid. It seems that the executor's liability arises onl) upon actual notice, srd 
not a mere cnnstructhvi notice. Vide at p. 640, ante. Decision c ! the Comt 
that the case of the minor legatee was governed by seo, 180. arrived at when the 
minor was not represented by a guaidisn is not binding on tbe minor, hniaj. 
Gamut v. Mt\Ucew Ann, A I.R. 1964 Mad. 227. 

Proviso : Rights of after.comiag Creditor’s etc. So long as the fund is in 
Court or with tbe Accountant-General, a oraditor or a claimant can be let in at 
any time, if not guilty oj laches* see Rose v. Btddadhaii. 9C.W.N lf7. Tut a 
oreditor who has been ramies cannot intervene to tbe prejudice of more vigilant 
and diligent creditors, Lashhy v. Bogg t 11 Yes 602; Kis'ondas Trmxhandv, 
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Jtvatlal PrataptM £ Co.. 88 Bom. LB. 664 - A I R. 1986 Bom 428-167 I.C. 629, 
Where the exeoutor bit alte&dy distributed the assets after notice under tbit 
section, the after* com inf creditor bat no more remedy against him, tee O'* tog v. 
Rowland , supra. His remedy then lies by a anit for proportionate refund against 
the legatees who have received the assets, vtde sec 861 ; see also Qillespe v. 
Alexander. I Hues. Ob. Ca. 186-7 Cf. Bodges v. Waddington , 2 Vu>ti 860 ; March 
v. Russell. 8 My. & Cr. 81. The right of a creditor against the legatee under this 
proviso may he lost by laches, waiver, acquiescence, estop* *1 or limitatun, 
Rtdgway v. NewsUad , 80 L.J. Oh. 889. From the above notes it is apparent 
that the proviso only limits the effeot of the notioe only to the question of 
the exeoutor's liability ; it leaves the other rights (e g. the light to follow the 
assets or the overpaid parties) untouohed, Mathuradas v. Romal, 87 Bern L.fi. 
642-A.1R. 1936 Bom. 835-169 I.(J, 633. The proviso does not create a right 
but saves one if the statute has given it. Emondas Premchand v. Jivatlal Pratapshi 
& Co., 38 Bom. LB. 864* A. I K. 1936 Bom. 433 - 167 I.C. 629. su^ra. It savea 
the right which eeo. 861 has given, Jhtd. 

Limitation : — The suit to compel a refund by the legatee should be instituted 
within three years from tbe date of payment or distribution by the exeeutor under 
Art 43 of Soh 1 of the Indian Limitation Act, 1908 ; vtde new Art 46. 

361 . [Pro. Bb. 140, 148 & Suo. S. 3211 A cieditor who ben not 
received payment of liis debt may call ujon a 
SSStoTSuS. 1 npo " le 8atee who has received payment of hie legacy to 
refund, whether the assets of the te9tatoi’e estate 
were or were not sufficient at the time of his death to pay both debts 
and legacies ; and whether the payment of the legacy by the execu- 
tor or administmtor was voluntaiy or not. 

Creditor’s claim for Refund : — An uusatistied creditor can compel refund 
from a legatee whose lsgsoy has been paid. Bodges v. Waddington. 2 Ventr 800. 
It does not make any difference (1) whether the assets left by tbe testafor wars or 
were not suffioint to pay both the legacies and debts, and (2) whether tbe payment 
of the legacy was voluntary or not, Jenis v. Wolferston, L.B, 18 I'q 18(26); 
nor doea it make any difference that the executor himself is tbe Creditor, Hid . 
Therefore, if a specific legatee cannot resist a olaim for refund hereunder on the 
plea that there is prop**! ty not specifically bequeathed available to satisfy the 
creditor’s olaim. huwl K Milter v Samar endranath Mitter. 42 C.W N 66 Ccmp. 
Ktuondas Prsmchand's case, cited under tbe last section ; also Aldnl Aziz v. 
Dhnram C Jtlha <t Co.. 42 P L K. 427- A I K. 1940 Lab. 348-190 I.Q 606. The 
Creditor's claim for refund is not affected by the faot that the payment of the 
legacy was made without notice of hie claim, {vtds see 8(0, #n;ra), Match v. 
Unwell. 3 M. A: Or. 8i. A legatee bolding as a trustee of a tiuetee is within the 
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Mope of thieiuotinn Of. I.L B.'(t94«) MM. 707 — (1946) 2 M.L.J. 626-A.IB. 
1946 Mad. 9(19** 926 I 0. 196. ' The legatees 1 called upon to refund unde* tbit 
eeetion are to pay their respective ' portion*' of the creditor's olaitri, Gillespie v* 
Alexander. SiBu-ss-. Cti.Ca. 110- But' see j Davies v Nccolscn, 2 DeG.‘ J. 698 (a 
case of administration by the Court). 

, t • i • * ’ - > " 

Procedure for* enforcing the claim for refund : — The right of a creditor to 
follow assets io the bands of a legatee is a right which has to he exercised b> a 
separate suit But where the executor himself is the specifio legatee, the adminis- 
tration decree is in the nature of a deciee passed ageiuBt a legal representative 
of a deoealed person within the meaning of sec 62 "(1) of the CP Code and it 
oan be exeouted directly by attachment and sale of the property in the hands of 
the executor specifio legatee, The creditor need not be relegated toaseperstc 
suit. Susil K. Mttter v. Samaiendia Noth Mitier, 42 G,W }L 66^ 

i 

How the Creditor s Bight may be lost : — It may be lot! by laches, limitation 
eto. cn his part, vule under the last seetion, at pp 677-78, ante 

Bona fide purchaser tor value from the Legatee : — An unsatisfied creditor 
ognnot/ however follow the assets in the hands o‘f a bcha fide purchaser for value 
fifom the Legatee. Graham v.Vmmmcnd. (1886) 1 Ch 968, Or. in other worde, 
the word ‘ Legatee in the beotiou does not u.olude a bona fide liansfeiee fiom 
him. Cf. Noble v. Brett, 24-Beav. 499. A subsequent mortgage m qcccL jaiih of a 
legaoy .paid and delivered, prevails against an unsatisfied deut, the reason being' 
that (i) the bona fide mortgagee baa an indefensible equity, (ii) the ufcsfctisfitd 
debt does not create any lien. Bee Graham v. Drummond, supra. Ihe correctness 
of this decision has been reoognissd by the Judicial Committee (though proceding 
on other grounds) m Bank cf Bombay v. tiulemm, 86 I. A 110: 88 Bom. 1 : 22 
0. W,N. 998 (P.C.). 


. 362.' {Pro. 8. 141 <ft Sue. S. 822] If the ftssetB were 'sufficient 

>to satisfy ali the- iegacies at the time of the testa- 
^d° ,, o. ng, '‘ou,p n0 il<r“o t0r ’ 8 <Teat.li, a legatee who has not receit ed p»j n.ent 
trtfuud tmdsr, sf'ctipn of Iiih legacy, 1 or who bus been t'ompellod fo refund 
S .'nfuU to refund" 0 nnder section 361 , cannot oblige one who has 
, received payment in full to refuud, -whether the 
legaoy wefe paid to him with ©r without suit, although t be assets 
have subsequently become deficient by the wasting of the executor. 

r 

Unsatisfied Legatee’, position:—// the assets tvtrt originally sufficient, that 
is, at the time of testator’s death, an unsatisfied legatee or a legatee compelled to 
refund under sec. 861. cannot oall upon a satisfied legatee (who wee paid in full 
with or without suit) to refund, vide Boper* on Legacies, Yol. I, p. 469' : Williams, 
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p 1193. Subsequent devastavit by the executor will not make any difference, Hid . 
The whole test for the applicability of the aeotion is whether the assets were 
sufficient at the testator's death ; subsequent defioienoy whether resulting from the 
accidental causes or devastation by the executor is of no account, Fenwick v- 
Clarks, 31 L J. Ch. 7dl. So where the assets were originally defioisnt, this aeotion 
will not apply, and an unsatisfied legatee can call for a refund, Walcott v. Hall, 
1 P.Wms 406 : 2 Bro, C.O, 306 ; Paterson v, Paterson t L.R, 8 Eq 111 ; Dowsttt v. 
Culver (1692) 1 Ch 210 ; but the onus will be on him to prove such original 
deficiency, Ibtd. 

363 . [Pro. S. 142 & Sue. 6. 323] If the assets weie not 

When unsatisfied satisfy all the legacies at the time 

legate* mait first pro- of the testator's death, a legatee who has not 

ceed against executor, received pavment of his legacy must,, before he can 

call on a satisfied legatee to iefund, fiiBt. pioceed 
against the executor or administrator if he is sol\ pnt ; hut if the 
executor or administrator is insolvent or not liable to jay, the un- 
satisfied legatee can oblige each satisfied legatee to lefund in 

proportion. 

The unsatisfied Legatee to prooesd first against the Executor We hove 
seen under the last section that an unsatiBfie 1 lepetpe bun b right to claim a 
refund where the assets were originally insufficient. Vide the cases oitfd under 
sec 362 This section lays down that the remedy of such an unsatisfied legatee, 
is, at the first instance, against the executor, if 'olvnil, (hr v Fairies, 2 \es. Sen. 
194 , see also Roper on Legacies, Vol. I. 469 (4 th Ed ) ; Williams, 11th Ed. p. 1192, 
The Reason of this rule is that payment by the executor, incase of insufficient 
assets, to some, is iBniemi unt to devo stave t by him. Cf. Of? v. Fames, supra ; 
Baksln Bam v Libia Devi, A.I.R 1960 Punj 281. The unsatisfied legatee may 
frame his relief in the alternative, first against the executor, and in the event of 
his insolvency or nonliability, against eveiy other satisfied legatee. For alter- 
native reliefs, see Alliance Hank v. Kahan. Ill P.W R. 1914 . 26P.LR. 1914: 
4 P R. 1916 : 26 I 0 866 ; Bhagawati v. Pniameshar, 86 All., 476 : 12 A.L.J, 798 : 
25 1*0. 288. Cf 17 G.W.N.427 ; 34 Cal . 61 ; 18 All. 126. In a suit by a resi- 
duary legatee for administration, the Court can oomptl refund fiom the issiduaiy 
legatee for the purpose of payment to unsatisfied legatees who sie absent and not 
parties to the suit, Prowsev, Supurgin, L.R 6 Eq. 99. No question of refund 
arises in relation to any person who has received no part of the testator's assets, 
read Bakshi Bam v Ltlan Devi, supra. 

364 . [Pro. 8. 143 & Sue* 8. 324] The refunding of one legatee 
Limit u refunding of to another shall not exceed the Bum by which the 
one legatee to another, satisfied legacy ought to have been reduced if the 
estate had been properly administered. 
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A has bequeathed 240 Rupees to B, 480 Rupees to 0, and 720 rupees to D* 
The aeswfci are onlv 1.200 rupees and. if properly administered, would give 200 
rupees to B. 400 rupees to C, and 600 rupees to D. 0 and D have been paid their 
legaoies in full, leaving nothing to B, B can oblige 0 to refund 80 rupees, and 
D to refuud 120 rupees. 

Limit to Refund This section lays down the limit to which the refunding 
by one legatee to another should go. The amount of refund Bhould not exceed 
the sum by which the satisfied legaoy would have been reduced in case of proper 
administration of the estate. 

365 . [Pro. S. 144 & Rue. 8. 325] The refunding shall in all 

ltsfnndiiTK to bp willi- 03.968 be without interCBt. 

out interest. 

The Refund-money not to carry interest The section lays down an equitable 
rule that the person, to whom a payment is made erroneoualy, should not be 
charged interest when he is called upon to refund the amount received by him ; 
aee Williams On E.reciUoti, lltb J.d. p . 1193 ; Cf. Qilhns v Steele. 1 Bwimst 200. 

366 . [Pro. S. M5 & fine. S. 326] The surplus or icsic'ue of 
Residun after usual the deceased's propei ty, after paj rnent of debts and 

payments to be paid to legftOiGfl, Shftll bfi pftid tO fcbtJ reBluTiarj l£g8.t6© WIIGH 

residuary legatee. an y has been appoiij t ed by t be w ill 

Residue, after payment of debts and legaoies, to be made over to Residuary 
Legatee: — After the debts and legacies have been all paid, the residue should be 
paid to the residuary legatee, if any such legatee has at all been appointed by the 
will, aee Williams, 11th lid., p. 1194; Brown v, Farndell , Garth 62. When at 
the end of the exeontor a year (see seo. 387) the executor reduoes into possession 
the estate of the deceased and pays all the debts and legaoies, the residue beccrres 
free for enjoyment by the residuary legatee or id hie absence beoomes divisible 

When the residuary ftmon * the heirB - Macltod v Sorabjul Bom, L R. 766. As 
Legiteo becomes aoon as the administration is complete, the debts and legacies 
own01 ‘ are paid and residue ascertained the residuary legatee 

becomes the owner or proprietor of the property, and then the executor is bound 
to make it over to him, Ganoda Ohowdhurani v. Natini if. liaha , 86 Cal 26 : 12 
O.W.N. 1066; Secretary of State v. Partjat Debt, 60 Cal. 1186 ■■87 C.W.N. 769- 
A, I R. 1983 Cal, 844. Although the residuary legatee dire before the payment of 
debts, and before the amount of surplus is ascertained, yet it shall devolve upon 
his personal lepaeaenUtives, Williams On Execute?#, 11th Rd , p. 1198, et $eq. As 
to what property the residuary legatee is entitled to, ride see. 108, supra. As to 
86 
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his rights, see Sudley v. Attorney -General, (1897) A.O. 11 ; Wrightwich v, Lord, 6 
H.L.Q. 217(226); aud the oaBes cited at pp, 202*06, ante, 

When the Executor becomes functus officio -The office of an exeoutor lssts 

so long as the estate is not fully administered and the terms of tbs will are not 

carried into effeot, Taran Stngh , 31 Cal. 89 (92. 98) ; vide also Sanhoi v. Btddutlata . 

28 OLJ. 271 (cited at p. 624, ante), The executorial duties 
When the estate is , » , . , , , t . _ ni , , 

luiiy administered. eDd wben the debts end lsgacies are paid aud the residue 

ascertained, Solomon y. Attenborough, (1911) 2 ( b 169. After 

the estate is so administered, the exeoutor becomes, in respect of the properties in 

hand, a trustee for the residuary legatee or the beiis as the case mi) be, Laid 

Brougham v Lord Poulatt, 19 Beav. 184. Cf Davenport v. Stafford, 14 Bea*. 381 ; 

Exparte Dover , 6 Him 600 ; Hi Tentmis, (1902) 1 Cb. 176. Vide also the oasis at 

p. 610, ante, Read A jit X. Saha v. Nagendra Nath Saha, A.l.R. I960 Cal. 484. 

367. [Pro. 8. 145 A. & Sue. 8. 320 A. and P. A. A. of 1890, 
Ss. 9 & 10] Where a peisou not having Iub 

lndfa' "o’ executor™ domicile in India has died leaving asi-etB both in 

administrator m oouu- India and in the country in which he had his 

distribution! 1110110 f ° r domicile at the time of Iub death, aud them hes 

been a grant of probate or lettein of administration 
in India with respect to the assets thei e and h giant of adminiatia- 
tion in the country of domicile with respect to the assets in that 
country, the executor or administrator, as the case may be, in India, 
after having given such notices as are mentioned in section 8L0, 
and after having discharged, at the expiration of the time theiein 
named, such lawful claimB as he knows of, may, instead of himself 
distributing any sot plus or residue of the deceased’s property to 
persons residing out of India who are entitled thereto, transfer, with 
the consent of the executor or administrator, aB the case may be, in 
the country of domicile, the surplus or residue to him for distribu- 
tion to those poisons. 

Thi» a.otion oomei in here by virtue of mo. 9 of Act II of 1890. Compere 
this Motion with the provision of too 88 of the Administrator. General* Act. 
(Ill of 1918). Vide also the following oases. Bamei v. Bacon, 18 C D. 847 (B6l) ; 
Cook v. Gregson. 9 Drew. 986 ; Blackwood v, Queen, 8 A.O. 99 ; Ewing v. Orr, 10 
A.O 488 ; lie Cloche, 28 O D. 176. 

Transfer of tMeta from India to the country of Domicile Ihe section con- 
templates two grants, the principal or domieiliary grant being made in the country 
ot the deooased's domioile, and an anoillary grant being made in this country in 
reapeot of the asaeta left here; and authorises the grantee In India to proceed 
and distribute the Indian aeseti in accordance with the provision! of see 860. 
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tnd forward the susplus or residue to the domiciliary grantee for dietritatioa 
in the oountry of domicile. Of, Eteing v. Orr-Ewtng, 9 A.O, S4 ; Eamtt v. Bacon* 
18 0 1). 317 (361) ; Coot v Oregaon, 3 Drew, 2fa6 (388). The rule of tbie eeotioe 
is not absolute, vide the word "may" ; the ancillary grantee 
absolnte™ 1 * ** n °* or ®*V not avail himself of the provisions of this 

seotion, and the Court here may for good reasons disallow 
the transfer of assets from India to the oountry of domioile, Hamilton v. Livy, 
41 8.0. 871 : 19 8.11. 610 8uob transfer is possible only If the domiciliary grantee 
eonsents (see the words "with the consent eto."), and the Courts here will have 
no power over him to oompel him to adopt any particular course of aotion, vide 
Lewtt v. Oroguard, 17 N J. Eq, 1 >6 ; Freeman's Appeal, 68 Fa. 8t. 161. 


CHAPTER XIII. 


Of the Liability of an Executoh or Administrator 
for Devastation. 


J68. [Pro. 8. 140 & Sue. 8. 327] When an execute or ad- 
Liabiiity of oiooutor raiuistrator misapplies tbe estate of the deceased, 
administrator for or subjects it to loss or damage, he is liable to 
make good tbe loss or damage so occasioned. 


©r 

devastation. 


Illustration e. 

(i) The executor pays out of the estate an unfounded claim. He ie liable 
to make good the Iobb. 


(ii) The deceased had a valuable lease renewable by notice wbioh tbe 
exeoutor neglects to give at the proper time. The executor ie liable to make good 
tbe lose. I Bee Thompson v. Thompson, 9 Priot, 476], 

(iii) The deceased had a lease of leas value than tbe rent payable for it, 
but terminable on notio'e at a particular time The exeoutor negleots to give tbe 
notioe. He is liable to make good tbe loss. [See Bowhy v. Adam, 4 M. & 
Or. 694). 


Liability of executor not accepting office -.—Obviously an exeoutor who hat 
kept aloof and has not accepted office, hai not been made liable by this seotion, 
Bakski Bam v. Lilan Devi, A. I B. I960 Punj 281. 

Devastavit The term means a waste of the estate of the deoeased by an 
exeontor or administrator, either by extravagance or misapplication of the aassti 
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®r mitonfanagement of'the estate; vtd a Williams Oft Btoktitdors, lilt Ed . 1416? 
&AMq, v The > general rule regarding eiVoutor's liability tin’ a'ooount of devastation/ 
is founded > on two principles : (l), that' eaie abould be taken to gtiai d against 
abase of <trust (2) that while presenting abuse of tiust the Court should not be, 
uupsopearily rigorous towards the* executor and should sbdW him eveiy possible 
oowoeaslon, otherwise, overstriotnesB of bhe Court might deter people from under* 
taking such onerous offices. Bee PowtJLv Evans, 6 Yes 848; Jta^haeb t, Bcthm, 
13 Vee. 4UX Thus# though the executor will be liable for an improVer sale 1 , 
Btoe v Gordon tnfira , shill .the Court will not be seveie oh him ail’d will not hold' 
him liable if he aeU bom fide \n the matter, Selly v Borne , 9 Jur ( N . H ) 4 y 5 / 
The honest note of the executor will always be protected, Mar&den T J[e»t;LRl 
6 Oh, I). 698, Biutnn v Bujbton t 1 Wy, &Cs, 80. When the executor becomes 
liable under this section, hi oannot avoid his liability by throwing the lespcn- 
aibihty on the advice he got, Vez v Emery , 6 Yes 141 (144), Peers v Ceeley, 16 
Reav. 211. lie is to thank himself for the wrong advice he acts upon. Doyle v, 
Blake , 2 ^oh, & Let. 249 ; Be Knight s Trusts , 29 Beuv 49. Ibe exteuicr will le 
guilty of devastavit, if he grants an extension to a lessee detr imental to the estate, 
Oceinic S . N Co v Sutherberoy, L R. 1G Cb D 236 He will be liable if Le fai s 
to account for the properties in his posB'Swifn A\ a 3/ Laltm \ MnzaAh 4 
W.R 1Q8 (PO ); A compromise by the executor pi ejmlioial to the interest of the 
estate is ' devastavit Khusrubai v Ilormushjt } ll Rom 687, ndc notes m der the 1 
next section. Where the executor carries on the testator’s business be bps the>, 


T ... , ’same liabilities, as be has in respect of the otbei properties 

Liability when thu 

executor rimes on the of the testntoi, Sudhir v Ramal, 46 Cal. 6i8 : 21 C*W N. 

biKinp&M. 1043, v^de also Jeihulat v Chotalal. 84 13om. 209; John 
Hornby v Oxley, (1214) 1 Uh 604; London Country v East , 1914 W.N* 16 ; 
Ch ta it v Do'ai, 32 Mnd 490 , Official A&sigme v Baidu, 38 Mad, 164 Foi the’ 
executor’s liabilih f r the debts ncuiied for carrying m the trade, vide Be 
John on, 16 Ch D. o4d , Ktrman v BooOi, 11 Beev 280; Be Morgan , 18 Ch D, 
93; Dowse v Gorton (1891) A C. 190, Be But he A lH94)2(h 100. Vide also the « 
notes at p 6 f 6 If «n exerutoi improper y appoints anetber to leceive the money ’ 
of the testator, and tliat person makes default this is devastation, Jenkins v. 
Plumbs, 6 Mad ^ , JLakshmilai v Jai Kuvarlai, 29 Rom 170. Bo leaving rnonfy 
unneoeisarily in the handB of an agent an! thereby facilitating misappiopriation 
by such agent is devastation Glvst v. T4 alh 9 Deav 497 ; BqsIqcI v. Flcyer , L.R. » 
1 Eq* 96 ; S right v (fount, 9 A.C 1 But a difference will be made when the > 
employment of agent is proper and the loss does not result from the wilful default 
p f i he agent Be -Brur.L 1C 26 Ch. K 238 No liability wvil arise where the 
agent is employed jn djue epurse of business, Edwards v Peak* 7 1’^sv. 289 , Laccn i 
v Bacon, 6 Vos 334, it is incumbent pp an executor to actv with the same degiee i 
of care and diligence as a man of oidinaiy pi udence would 
Negligence. # j n hja t gw,n affairs; soloes to tlie estate itsuitlig hew the 

exeoutor’s want of di !genAe lt bQtb in the selection of, and supervision cvei*tUe 
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tgeol, he .borne by him, S^Bbto. 170 ; Of. BrM v. Evtson, 26 0b. D. 288 

<0.A.) ; Shepherd v. Harris , (1906) 2 Ch- 810 ; Blundell v. Blundell 40 Cb/D. 870. 

Vide also note At p 682, ante. The same principle applies where the exeouto/l 

appoint one of their body to be tbeir spent, V Harrell 19 Beav 428 « 

Home v. Pringle, 8 01. k Pin. 264. He is liable for allowing considerable funds to 

Me unproductive, Moyle v. Mdyle , 2 Ruse A My. 710 ; Cf. CkaVtn v. Shipp am, 4 Ha 

666 ; JS hdtn v But no liebilitv attaobes to him for leaving ft reascnstle 

balance in the baoker'a hands specially if it be for the purpose of current husinm* 

Swinfen v Smnfen , 29 Beav. 211 i Wtlh v Groom. 25 L J. Ch. 278 ; Edmunds v. 

Peak, 7 Beav 289; Bacon v Bacon, 6 Ves, 834 ; Chambers v. Chamle/s. 7 Yes, 198. 

Negligenoe covers cases of omission in bonverfcing property at the right moment, 

that is. when the prices have not yet fallen off Fry v Fiy 27 Prav. 144 ; Taylor v. 

Taburn . 7 Sira. 28; CfrayforA v. Clarkson, L.H 8 Ch. 606. Vide notes under lie 

Executor ig in the ’ nexfc * 0Ot * 6n The executor is in the position of a gratuitous 

position of a gratSi. ’bailee, and not liable except for wilful defuv't Job V Joh % 
tuus bailpo. 

< L K. 6 Ch. D 662 Cf. Be Symons, L it. 21 Cb. D. 767. 

While oharging an executor for wi.ful default at least one instance of uilful 


dsfault has to ho 

Liable only for vuliul 
defauH. 


made out, Massy v Massy, \ 3. k }i. 72b ; Cf. lie Bonen, L,K. 
20 Ob. f). 5*18 If the executor delays payment of a debt and 
in consequence the creditor obtains decree for pi inoi| al with 
interest, that will be devastavit, Seaman v Everard, 2 Lev/ 


40 ; he ought not to allow interest td swell, while ht bus funds in bis hand*, Hall 


y. 3 tilt tt, L Cox. 134. The law casts a duty on the executor to make invrs»mf nts 


Investments by Exe 
eutoi. 


in the fnrh)riB8d securities. (Cf. sic 841, swjjra) ; theiefore 
an executor will be respons’ble ' for mal.ing investments in 


imvroper and unauthorised secuiHi^s, Walker v. Sym<ndt% 


3 Swan 63 ; Sticbiey v. Sewell, 1 M. k C. 8 ; Drupaii v. Andoor, 88 1 C 604 IMad.) ; 
he will be likewise liable if he allows moneys to remain on’ personal security for 
an unnecessarily long tim*\ Prweliy. Evans, 6 Ves 839; Lowson v, Co; elend, 2 


Bro. C.C. 166 ; that is, he will be liable if the persona! security proves defective, 
Adye v. Fevttton'. S ftw 84 Of. Be Laing. (1899) 1 Ch. 182 Be Barclay, (1899) 
VCh’ 674; Re Grin Hey, 0898)2 Cb. 693. When the testator’s monies are 
invested m impropei aeimiiies. ibe executor should realise them with all possible 
expedition, Hughes v Empson, 22 Beav 181 ; Qrayburn v Claifaon, L.H 8 Ch 
60o The fo'lowing have been considered direct sets of si use on the part ( f sn 
executor or administrator, aid are therefore devastaxit ut’der this stetitn : M) 
actual mtoappropi int icn of the funds, A T o uauittiammal v Numasii aya , 7 M L.J. 
123. (ii) utilising the funds inpayment of bis own debts, lugitii v GiftiL, 1 
Aft. 463 ; Scott v. Tyler, 2 Dick. 726 ; (iii) applying the assets in payment of 
unfounded claims. Manning v Purcell, 7 DeG. k M. 66; Vvzv. Emery. 6 Yes 141/ 
Vide also illus (i) ; Salkmaut v Barrett, 81 Beav. 349, not followed in rowell v. 
H%lket, 38 Q.D. 552 ; [a barred debt will not however be necessarily considered to 


be such an unfounded claim, Norton v. Fresher, 1 Atk, 626. An executor woilld, 
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however, commit a devastavit if he pays a debt whioh baa been judicially declared 
to be barred by limitation, Mtdgley v. Midgley, (1899) 8 Cb. 282, C I. Shatter oss v, 
Wright, 39 Bear. 376] (iv) disposing of property at an under value, Rtcev. Gordon, 
11 Beav 966; (v) unauthorised use of the /unde for tbe executor's own purpose, 
even if temporary, Re Cotvie . 6 Cal. 70. (vi) payment where there is no obligation 
to pay ; e.g where the executor pays tbe school-fees or olotbing expenses of tbe 
testator's obildreu, be will be guilty of devastavit as against tbe creditors, Gtks v. 
Dyson, 1 Stark. N P.O. 32. The following are instances of misapplication of 
assets, and are therefore devastavit ; (a) payment of expenses and debts out of 
their legal order in contravention of the provisions of sections 320-29; so pay- 
ment of debts otherwise than equally and rateably is devastavit and tbe executor 
will be personally liable to tbe creditor who suffers loss because of tbe adoption 
of this wrong course, Asiatic Banking Co, v- Viegas, 8 B,H C H. 20 (O.O.) ; (b) pay- 
meat of a legacy, where tbe assets are insufficient to pay all tbe debts, Knatchlull 
v. Fearnhead, S My. <k Or. 122; (o) releasing a debt not for tbe benefit of tbs 
estate. Blue v Marshall, 9 P.Wms. 881 ; (d) spending an unreasonable amount 
within the meaning of see. 920, supra, Hancock v. Padmcre, 1 B. & Add £60 (cited at 
p 624, ante ) ; (e) renewing a lease, vide supra. Complaints against tbe exeoutor on 
aooount of diverse acts of mal-adminietration may be inoludtd in tbe same admi- 
nistration suit, Nntarim v, Nundolal, 26 Cal. 891: 3 C V\ N 670; a sucoeesor 
in administration is entitled to maintain a suit for losses for mal-adminietration 
or devastation against bis predecessor, Barada Poo sad v. Qajendra, 9 O.L.J. 888 : 
18 O.W.N. 667. 


Devastavit by Go. executor : — A devastavit by one of two executors or ad- 
minietrators will not charge bis companion provided he has not intentionally or 
otherwise contributed to it ; for the misplacing of confidence by the testator in one 
person shall not operate to tbe prejudice of tbe other, see Satya Kumar v. Satya 
Kripal , 10 O L» J. 60d (at p. 516) ; 8 1.0. 247, leferring to Williams v Nixon, (1840) 
2 Beav. 472. Vide also Williams, 11th Ed, 1460; Mahomed Ahmed v. Pedro, 7 
B.L tt. 691 ; so. an axeoutor shall not ordinarily be liable for tbe assets collected 
by bis oo-exeoutore, Ibid ; also Longford v, Cascogne. 11 Vee.. 838. But an exeoutor 
who is a contributory to the devastavit of another executor will be liable, Hewitt v. 
Foster, 6 Beav 269 ; Shipbi'ook v Hinchinbi ook, 11 Vee,, 252 ; Chandler v. Tillet, 32 
Beav. 268. It is tbe duty of the exeoutorB to watch over, and, if necessary, to 
correct the conduct of each other, and therefore an exeoutor who stands by and 
sees a breaob of trust committed by bis oo-exeoutor, becomes responsible for that 
breach of trust, Styles v, Guy, (1848) 1 Mao & G 422 (438) ; Horton v. Brochbey - 
hurs\ (l868) 29 Beav. 604, oifced at p 616 of 10C.LJ 608 (supra), Also Dix v. 
Burford, 19 Beav. 412 ; Booth v. Broth , 1 Beav. 126; Horton v, Brochlehurst , 29 
Beav 610. But there is no liability for such standing aloof, if tbe devastaiit by a 
oo-exeoutor is committed with tbe concurrence or acquiescence of tbe beneficiaries 
themselves, Griffith v. Porter , 26 Beav 236. inaemuob as then the benefioiariee 
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themselves will be estopped from bolding anybody liable, see Davit v Hvdgscnt 98 
Beav, 177 ; Re Baker, 90 0 D. 280 ; Walkers v. Symonds, 8 Swuat. 1 ; Dixon v. 
Dixon , 9 U D. 687 ; Re HtUkes, 88 Q.D. 662 ; thus where the administrator paid a 
certain, disputed debt with tbe consent of the members of tbe testator l family, the 
latter were held estopped from Questioning tbe validity of tbe payment! A»xlesh$r v. 
Manchester, 19 Bom. L.B. 68. Before applying this rule of estoppel, the Court 
should however scrutinise all the eiroumst&ncr* which induced the concurrence 
or aoQuiescenoe, Bwrow* v. Walls , 6 Be G M & G. 289, and the other English 
oases, cited above. 

Power of Court to check hreaoh of trust by executor pending administration 
When administration is still alive, the Court can obeok the diversion and mis* 
application of the trust fund hy the trustee by taking an interlocutory proceeding 
and by calling upon the executor therein to bring hack into Court all moneys 
in his hand or deflected by him and to furnish security for tbe same, Gobardhandess 
v. Gop&ld(i&, 60 Cal- 30-A.1R 1983 Cal. 268 -149 I.C. 748. 

369 . (Pro. S. 147 & Sue. S. 328] When an executor or ad- 
. miuistrator occasions a loss to the estate by neg* 

admtnifitrator for nrg lectillg to get ill fi-My pftrt Ol tll6 piCj-Glty Of 

loot to g«t m any port ^ a deceased, h* ie liable to wake good the 

of proptrty. 7 


Ii lustrations. 

(i) The executor absolutely releases a debt due to the deoeased from a sol* 
vent person, or compounds with a debtor who is able to pay in full. Tbe executor 
is liable to make good tbe amount. 

(ii) Tbe executor neglects to sue for a debt till the debtor is able to plead 
that tbe claim is barred by limitation and the debt is thereby lost to tbe estate. 
The executor is liable to make good tbe amount. 

Liability for neglect to collect assets ; — This section provides for the liability 
of the eieoutor for losses caused by hisomuften. just as the preceding section 
provided for his liability in oase of losses arising from his acts We have partly 
dealt with the efteoU of hie negligenoe at p. 681, supra, under ’’Devastavit. ** Vi hieh 
please see. If he negleots to oolleot the assets, and if they are lost to the estate 
in consequence, be will he bound to make them good* Khvtrulai v Iloimvjtha. 17 
Bom. 637 ; see also Bilee Solomon v. Abdul Aziz, 6 Cal 687. Bo be should net* 
without good reason, allow money to remain on personal security for an unneces- 
sarily long time, see Powell v. Evans and Lowson v. Copeland and other casee cited 
under tbe last seotion, at p 686 ; the executor will be liable if he allows a debt 
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to beoome barred, by hie delay in bringing an aotion on it, Haywood v. Kinsey % IS 
Mad. 673. Similarly, neglect to reoover possession of a property allotting the 
cause of aotion to be barred by time, renders tbe executor liable under ibis section, 
Keshvprosad v Madhoprosad , 3 Pat 880 (913) If the executor allotts money to 
remain in a Bank for more than a year sinoe tbe testator's death, si d tbe Bank 
fails, he will be liable, Moyle v M yle, 3 Buss. My 710 ; Cf Lincoln v. Wrtght, 
4 Baas. 437* It is no aniwer to a charge of Deglect against tbe executor to say 
that the beneficiaries did not give him any reminder, nor did they call upon him 
to realise tbe assets, Be Birch, Ch D. 632; vide also Williams, 11th Ed p. 
1636. No liability arises under this Beotion if tbe loss does not result frcm tbe 
exeoutoi’e neglect but from some casualty, over wbiob tbe executor has no control 
(e.g fire, earthquake and eo forth) Jones v. Lewis, 2 Ves. Sen. 2e0 ; Fry v. Fry, 
27 Beav. 146 ; there is no obligation on the part of the executor to insure against 
fire, Be Fowler, 16 0 D 728. No action lies for not taking out probate, although 
suoh neglect is followed by loss, Be Stevens, (1898) 1 Cb. 169, 

Slight neglects to be condoned : — Otherwise no one should come forward to 
undeitake the thankless task of an executor, tide notes at p 684, ante. Vide bIbo 
Mvsden v Kent, L R 6. Gh. D. 698 There is no liability exoept in oases of gross 
neglect, Selby v. Bowie 1L W.R (Eng ) 669 ; Cliff oid v. Lansdcwne, (1909) 2 Ch. 
707. There is also no liability where the executor sets with vleimuc fidei, and 
is but misled by the language of tbe will, J?« gg n Urttn-Wuy, 2 Nyde. 3 Though 
there is no escape from liability on tbe ground that tbe exeoutor acted under a 
wrong legal advioe wide at p. 6d4 ante), still where tbe beneficiaries leceive 
wrong legal advice and authorise tbe exeoutor to aot on the strength tbersof, 
there is no liability of the exeoutor, Adeshir v, Manchershaw , 12 Bom. L E. 68. 

Appointment of Rscsivar upon removal of Exeoutor While administiation 
is being made through Court, if tbe exeoutor is found to be guilty of gross mis- 
conduct, the Court will remove bim and appoint a receiver in bis place, Hafizabai v. 
Kazt Abdul , 19 Com 83. But a rsoeiver should not be appointed on slight 
grounds, Middlelrn v Dodbwell. 13 VeB. 226; Ee parte Walker, 26 Ala. 81, Tbe 
object of appointment of a reoeiver is to protect the property from future injury, 
see Dougherty v. McDonald, 10 G A 121. 

Bsconpment of Administrator Where it is useessary to re-imhuase an 
administrator foi bis expanses, an order of tbe Court should be obtained, Chandra 
Kanta v Bhagjw, 1 I C 626 (Cal.). 
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PART X. 

Succession Certificate. 

370. [Sue. Cert. S. 1 (4)] (1) A succession certificate (herein* 
Restriction on gr«ut of a f ier in Pari referred to as a certificate) shall 
nertifioatoa under this not be granted under tins Part with jespeot to 
PMt ‘ any debt or security to which a right is required 

by section 212 or section 213 to be established by 'letteie of adminis- 
tration or probate : 

[N 0. A. R. 5j Provided that nothing contained in this section 
shall be deemed to prevent the grant of a certificate to any person 
claiming to be entitled to the effects of a deceased Indian Christian, or 
to any part thereof, with sespect to any debt or security, by reason that 
a right thereto can be established by letters of administration under 
this Act. 

(2) [Sue. Cert., H 3 (2)] For the purposes of this Part, 
‘‘secunty” means — 

(a) any pioniiHsoiy note, debentuie, stook or otkei scemity 
of the Central Goa eminent; or of a Ptate Government ; 

(b) any bond, debentuie, or annuity ohaiged by Ait of 
Parliament of the United Kingdom on the levenuee 
of India ; 

(c) any stock or debentuie of, or share in, a company or 
other inoorpoiftled institution ; 

(d) any debenture or other security for money issued by, or 
ou behalf of, a local authority ; 

(e) any other secniity which the State Gevernrrent may, by 
notification in the Official Gazette, decline to be a 
security foi tbe purposes of this Fart. 

General Notes : This seotion ‘ is based on seo.l (i) of the SuooesMon Certifi. 
cuts Aot, with ths exception in tbe proviso which is based ou see. 6 of Aot VII of 
1901. The effect of the eestion here reproduced ie apparently that succession 
certificate oaunot be gianted in a case where the lew requires probate or letter* 
of administration to establish a representative title before the Court. In ceaea 
where letters of administration or probate are not essential, i e , oases falling 
within the Aot of 1881, a certificate oau apparently be granted. The aaotion it 

87 
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based on this view of the law"— Notes on Clausa of the Original Fill . It is not in 
the contemplation of any of the seotions of this Part X that there could he an 
enquiry in one proceeding as to whioh of the three deceased persons was entitled 
to the deposit, ML Kabo v. Damrilal , A.I.R. 19S6 Pat. 478* A succession 
certificate can be given only in respect of an estate of a deceased jeieon which 
goes to his heirs ; it oannot be given in respect of the property tf the deceased 
person whioh is to go out to particular persons who are not neoessanly the heirs of 
the deceased, Hanafibai v. Karachi Port Trust , 23 8, L.li, 36b - A 1 R. 1929 Bind, 
177 — 117 I. C. 161 There is no question of suoh a certificate where the property 
goes by survivorship and not by succession Cf. Iianji Dass v. Firm Mangel sen, 
I.L R. (1968) Patiala 309 - A.I.R, 1964 Pepsu, 66. 

Restriction on grant of Succession Certificate A oeilifio&te eball not be 
granted in those oases where probate or letters of administration are necessary, 
vide secs 2:2 ond 218, ante, and the notes thereunder. Cf, liamtaean v Goppi 
Bam, 71 P W R. 1916 : 88 I C 608. Ho, it has been held that where the deceased 
parson has left a validlv executed will, all the estate of that pel sen vests in the 
executor and no succession certificate can he granted in resject of any psit of 1 1 q a 
estate, the prohibition of this section standing in the wsy.Afortw Gojnlx. 
Chunnil d, 20 N L J. 272 - A l.R, 1988 Nag 47 -172 1.11 872 tj'oial attentiu: is 
drawn to sub-sec- (2) of each of those two sections shewn g the extent of their 
application. Those Hindus, Buddhists eto.. to whom t»ec. 67 does not si ply are 
exempted from sec 218 ; and consequently, in the case of suoh persons, tboujh 
there is a will, and though piobate or administration cum teslamento annexo might 
batakn, a eertifioale maybe granted hereunder, Battan Singh v. Ghaudhuii , 2 
Lah LJ. 578: f>8 1 G 302; Jumna x Doulat , 2 A.L.J. 126; J chut am v Cherioltu 
2 2 Mad. 9 (10) ; Kahda i v BaimahaU , 16 Bo m. 712 ; Daie Liladhar v Bai 
Tar vat %, 18 Bom f 08 ; Janki v. Kalu Mai, 6 A.LJ. 17 1 ; Bam Chnndiav. 
Likshman, lb ( Jd P J 499 ; Th . mmaygappa x. Nanjapya, 1 Wys L J 42 ; Bhugavan 
v. Bachar, 6 Bom. 73. A grant under sec 218 is necessaiy only for the' executor ’ 
or the “legatee/' mid not for the legal heir [vide notes at p 376, ante); therefore 
the heir of th»> testator, if he does not claim as a legatee under the will, may 
apply for a certificate under tbie section, Same?h v, Kamini , 89 1,0. 626 (Cal ). Cf, 
Basanta Kumar v. Gopal, cited at p 376, ante. If he claims under a will, the will 
will have to be first probated, Kesar Singh v. Sm. Tej Kcur, A l.R 1161 Punj 609 * 
also reed AIR 1927 Mad. 1064 (F B ) ; A .T.R 1966 Tat. 126. Where probate 
or letters of administration have already been obtained, no succession certificate 
is necessaiy, Bama< ugrah v Chun'ilal, 27 1 C. 622. The Preamble of the Act 
balking of ’‘succession’ and making provision for the legal repie&rntetion of tl e 
deoeased's estate will naturally be inapplicable to oases of survivorship, ate 
Banwari Lai v. Maksudm Lai , 1930 A L J. 280 — A. I R- 1980 All. 99 — 122 I.C. 
183, and read the notes umlei the Headings, "Pass by survivoiBbip" sod “Joint 
Hindu Family.” respectively at pp. 370, and 413, ante. But from that it docs not 
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necessarily follow that the oonverse proposition will hold good ; so when the 
persons who are really survivors, ohoose to call themselves only titccmors or 
legal representatives and on that footing ask for a succession certificate, the Court 
should not pnpoas to restrict their such claim or to dismiss their application, Ibe 
claimants may very well say that they represent the deceased person's estate end 
on that right they should be allowed to oulleot the debte with the help of a certi- 
ficate, Banwari Lai v Makwdan Lai, supra. It ie well known and if there is a 
pritna facie outlook of representation, the Cffurt will not deeply go into the question 
of the haeic foundation of title, read the notes and cases at p. 673, ante, and under 
seo. 378, post . So, where the widow asked fora grant on the allegation that the 
property in question was her husband’s separste property, the Court would make 
a grant without scrutinising whether the property was really separate property 
or joint property subject to the rule of Survivorship, Baghunath Missar v. Pate 
Kier . GOWN. 316, cited at pp. 406, 408, ante. As to when this section rather 
than see. ‘260 of the Act will apply, see Ohanshyamdas Somani , In re, I.L.R (1946) 
1 Cal. 92. 

Construction: — The statute relating to suocssion certificate is partially a 
fisoal enactment and it is to be administered as far as possibly leniently and must 
be construed in favour of the subject, Bhudat Singh v. Mangat Bai , J.9S4 A L J. 
679-A I.R, 1934 All. 296-147 1.0. 1168 

♦ 

Proviso to sub-sec. (J):-— This is section 6 of the repealed Native Christiana 
Administration of Estates Act (VII of 1901). It has the effect of over-riding the 
decision Id - Be Joseph Yathiar , 7 M H.O B. 121, wherein it was held that a Native 
Christian could not apply for a certificate of heirship. Btc 212 (which contem- 
plates the case of intestacy) does not apply to a Native Christian; therefoie uheie 
there is no will, a Native Ohristiau can apply for a certificate beieunder, Cf. 
Ponnsami v. Dora$ami,2 Mad 209, As regaids esc. 218, it being limited to an 
executor or a legatee, a legal heir, if not claiming under the will, can obtain a 
certificate hereunder. 

Parsis They have been held to be subject to secs. 212 and 218, and therefore 
fall within the restriction of this section, Mirza Kunutalam v, Nuzhat-ud-dctt'la , 
33 Cal. 116 : 1 C.L J. 694 : 9 G.W.N. 938 ; 7 Bom. L.R. 876, P.C. The position 
is different now. Vide also at p 374 under the heeding "Paiaia 

Bab-sec, (2); Security; — This sub-seotion defines what the word ''security 1 * 
iu sub. seo. (1) means. It will be seen that Insurance polioy is not herein contem- 
plated, Charuslla v. Jyotish, 88 I 0. 167 (Cal,) cited at p, 894 , 072 / 6 . Vide also the 
other oases oited there. A fixed deposit in a bank is not a security within the 
meaning of this sub-section, Ovlraji v. Jagde o, 28 All 477: 1906 A.W.N.94; also 
Bopkms v. Abbot, L.lt, 19 Eq, 222, A mortgage is not a Beoority within the mean- 
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iog of this seofcion, Ramu Singh v. Aghon Singh, A.I.R.19^8 Tot 68-178 1.0 487. 
The entire holding of a person in a oompany is to be taken ae one security, Re 
Debrani Dehi, 24 Pat. 100-A.IR, 1946 Pat 818, Ornamenta pledged for debts 
ate not securities, hhyama Sundan v Sarti Debt, A I R 1962 Tat. 220. 

Oourt.feea • — Read the notes under a similar heading, at p 696 vest, 

371 . [Sac. Cert. R. 5] Che DiBtiiet Judge within whose 
G j arisdict ion the deceased oidinanly resided at the 

fcioMo gran t 1 certl he uo* of his death, or, if at that time he had no 

fixed place of residence, the JMatiict Judge, within 
whose jurisdiction any part of the property of the deceased may be 
found, may graut a certificate under this Vari. 

N- B — In this clause and the rest of this Paifc, the words "District 
Jun^e , have hren used in order to assimilate this Part to the rest of the Bill’’— 
Notjs on Clam of the Original Bill . 

Which Cjurfc to grant certificate — lhe Diatiiot Judge within whose juns- 
diotion the deceased oidinanly resided at the tin e of Ins death oi if at that tin e 
he had pn fixed place of residence, then the Disfcnct Judge within whose juris- 
diction the deceased left property, will have pow i fcogiaut a oeitificate hereunder, 
iiopil Balji v 1HB6 AWN 89, Place of death has got nothing to do 

with the question of such jui iBdictic n, lumat v Bhanu halash, 1962 

M P B J (notes) 113 Junsdiotion of Court is p 7 imanly deter mired hy residence. 
It is only when ’.s ulenif is indeterminable that the a lie? native piovision 
f >i detei mination of junsdiction 1 3 sit untie n oi the projeity a | j lies, C 1 an 1 yu v 
Chan Choi, 1 Bm I,. 1 ,2 'UR 1923 Rang 238 76 I C. 226 Therefore, whereo 

person bad no fix d p ace of 1 esidenoe which means that he bad 'no fixed place 
of residence in India/' the Judge of the district in which bis dells me, 
has jurisdiction to grant a c ei ti ( cute, Odum v Nalicmtd t $0 Vt R M ; Aftiar 
ton h v Slvim S n •// 37 PLR 602-AJh 'fliSLab 646- ] CO I C. 681. lhe 
words resided ( and residence < courting m the section niust receive the same 
intei pietation in the absence of anything to the contrary ; when the section 
lefets to the deceased having no fixed place of residence, it must also refer to 
residence in British India. Kushmmal v Lakshmt Arrimah (1949) 2 MLJ 
647 - 1949 U W N 7 i 1 --62 L W. 847— relying on Amc / i Singh v. Sham S*ngh t 
snpia Tins Part only contemplates the issue of a certificate only with 
respect to a lint eh suhjeot either resident within the dishiet in question, or 
else having no fixed residence but leaving property in suoh district. In the 
absence of fix°d place of residence, jurisdiction has to he detei mined with refer- 
ence to the situation of the deceased’s propei ty, Krnlnav w al v Lakshmt Anrnal, 
snpia Read also the notes under the beading, 'Property' 1 , below There is no 
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provision herein for the administration of the effeote of e foreigner domiciled 
Ebrnad, (e g. a Srnlar of Baroda, who resided and died at Baroda), Ilmhm Ah v. 
Zx aubmta, 12 Bom. 160 (a oase under Aot XXVII of 1860) The observation 
of Wo*it J in thin ease has been considered to be an obiter in Krnhnatntnal V. 
Lakshmi Ammal supra* For the effect of a certificate granted to a resident within 
a Foreign State by the Bntish representative in that Foreign Plate, ate sec, 882» 
infra. Where the deceased had bis ordinaiy residence in a district, and did hie 
business there, the Judge of that district will have jurisdiction to grant a certL 
fioate under this Part, Rammranv. Qappu Ram . 71 P W.B. 1916: 88 I,C 608. 
In fturtbal Perganas,the Deputy Commissioner has the power of District Judge, 
Kaliprosad v Mothur Chandra 4 Cal, 222 ; In Chota Nagpur the Judicial 

Commissioner can aot as the Distriot Judge, Jcynaryan v. Mudhoo Svdvn, 36 

Cal 13 

District Judge : — Vide notes at pp 9,848 and 601, ante The expression 
as defined in seo 2 (bh) makes it dear that now (i,e. since 1st Oct, 1929) an 
application for a succession certificate can he made to the High Court on the 
Original Side, see 34 0 W N xeix (99); Satyalahi v. Sudharanu, Re Bholanath 
Pal 63 Gal 8J1 -35 OWN 122- A. T R 1931 Cal 680-124 I 0. 1279 ; Ve Aiccnn 

Chel'tm . 9 Rang. 20 r ) = AlR 1931 Rang, 281 - 186 ] C. 80. Cf Iiedernathv. 

Oowh, I ‘2 G W N 44 6 , JU KnppuMnu Nayar 63 Mad 287-69 MLJ 17 -A I.R. 
1930 Mad 779 - 126 I.C. 4b1. Ths Nagpur High ( ou't has no Original Side as 
the lligh Courts in the Piesidcnov towns have, and tbeielme it doeB not fall within 
the definition of "District. Judge" in seo 2 f hb)oflle Aot and cannot entertain 
an application f o» a succession certificate, Vtshnu Muihdhar, Jn re, I L R. (1945) 
Nag 149- 1944 N L J 264 That is tbe position also with the Allahabad Ei^h 
Court and a Judge thereof is not the Judge of a civil Court of original jurhdiotiin 
so as to lie competent to giant a succession certificate as a Distriot Judge is, 
Rajendra Chmtlra Senyupla, In re 67 All. 302-1934 A L J. BOO- A. I K. 1934 All. 
958 -162 f C. 8^6 For the position of the Patna High Court, read S K Iicy 
Jn r? % 27 Pat. 18«A r <\ cited at p 9, ant's. "District Judge” includes an Additional 
Distriot Judge, Ifukharvddm v. Asha Bat, A Lit. 1956 Bhopal, 69- ref. to 1964 
H.C 340 « 1964 S l J 614, 

Ordinarily resided Y/de under the heading “Fixed place of abode’* at 
p 614. Cf, It 7 m rir in v. Ct iypn Ham sup r a Read Krishna Animal v Ltih'Jnii 
Ammil (1949) 2 M H J 647, supra 

Property: — As to the importance of the location of the property as a deter* 
mining factor of the question of the jurisdiction of Court, read the notes under 
tire heading, "Which Court to grant certificate/’ above. N(te that the term 
"pioperty" is used in a genaral sense. Ft de notes at p 614, ante. Ofcouise.it 
will include the debt for which certificate is taken, Crfam v Md<ved t In 
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Mahabir v. Laid Baldio, 1 1 . 0 . 205, the word propirty (though ussfi in s geustsJ 
mom) see nil to htvs beeo taken at being reetrloted to d*ht> only It U difficult 
to follow why » gentral word should bs given » restricted mesning, 01. Javonj* v* 
Golvm Romm, *7 I 0. 771. The materiel point o f time at wbioh property once 
owned by the deoeased should be found within jurisdiction, ie the deto of the 
application for oertifioate and not the date of bis death, Krtshnammol v. Lahihtni 
Ammal, (1949) 2 M L.J. 647-1949 M.W.N. 711 -62 L.W. 647. Where Govern- 
ment securities belonging to the deoeased have been registered in the Beserve 
Bank of India (Publio Debt Office), Madras, the Madras High Court will have 
jurisdiction to deal with them, and not the other High Courts, although the 
Beserve Bank has branobes within the juriseiotion oi those other High Courts 
Ibtd. 


No other Court can question Distrlot Judge’s Jurisdiction When the 
Distriot Judge assumes jurisdiction under this seotion and grants a certificate, 
his authority oennot be questioned by any other Court before whioh the oertifioate 
is filed ; to hold otherwise would be to open tbs door to oonfusion and give oppor- 
tunity for fraud, Durya Das v. Gullu, 27 All. 87 : 1904 A W.N 172. Fide notes 
under sec. 881 ; alio Golam v, Tasardak, 28 C.W N. 299 : 46 1.0 690. 

372. [Sue. Celt. S. 6] (1) Application for such a ceitificate shall 
be made to the District Judge by a petition signed 
Apphcation for esrti- Rud veri fi ed by or on behalf of the applicant in the 
eM8 ' manner pi escribed by the Code of Civil Pioceduie, 

1908 , for the signing and verification of a plaint by oi on behalf of a 
plaintiff, and setting forth the following particular, namely : — 

(a) the time of the death of the deceased ; 

(b) the ordinary residence of the deceased at the time of biB 
death and, if suoh residence was not within the local 
limits of the jurisdiction of the Judge to whom the 
application is made, then the property of the deceased 
within those limits ; 

(o) the family or other near relatives of the deceased and 
their respective residences ; 

(d) the right in whioh the petitioner claims ; 

(e) the absence of any impediment under section 870 or 
under any other provision of thiB Act or any other enact- 
ment, to the grant of the certificate or to the validity 
thereof if it were granted ; and 
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(f) the debts and securities in respect of which the certifi* 
oate is applied for. 

(2) If the petition contains any averment which the person 
verifying it knows or believes to be false, or does not believe to be 
true, that person shall be deemed to have committed an offence unde t 
section 198 of the Indian Penal Code ♦ 

(3) Application for such a certificate may be made in respect 

of any debt or debts due to the deceased creditor or in respect of 

portions thereof.* 

Application for Certificate — (l) It shall b« made to the Dlatriot Judge, 

and (9) shall be signed and verified like a plaint and (3) shall eet forth the particu- 

lars mentioned in clauses (s) to (f). Compart this aeotion with eeea 276 and 278. 
An applioant for oertifioate should oonform to the requirements of thie section 
with a certain degree of strictness, Sukumar Dtb Roy v. Parbattlala, 1 LB. (1941) 
2 Oftl 811 —A IK 1941 Cal 663 “198 1 0. 471 This however does not mean 

, , that a defective petition should he dismissed straight on 

Amendment of defeofcive ... . ... 

application wifcboul anv opportunity being given for rectification of 

the defectB bv an amendment, I ltd In drawing np an 

application foi the grant of a sucoesBion certificate, the provisions of this section 
should be strictly adhered to and the particulars mentioned in the vanous clauses 
of the aeotion should he Bpeoified in the application with meticulous care. Special 
attention should be bestowed on the requirement of clause (e) in particular; 
remember always that under sec 810 of the Aot, no succession certificate can be 
granted in respect of a debt or a seourity for wbioh a grant baa to be taken by 
reason of eeo 212 or 213, ante As to the form of such an application, ude Model 
Form No. 9, appended to the Bonk 

i 

8igned and verified Vide note* at pp 533-84, ante . For the effeot of want of 
verification, eee at p 634, ante Penalty tor false aveiment is provided in sub- 
seo. (2), supra. Compare also the notes at p 685. The person verifying should 
state what paragraphs he veiifiss of hia own knowledge and wbat paragraphs he 
verifies on his information, which he believes to be true, So Ur end 9 o la l , 6 Cal 676. 

Scope of Enquiry ; — Read Mt Chiyv v Dmanath. 39 P L.R. 448-A.T.B 
1937 Lab 196-172 IC 660; also the notes under the heading, "Natnieof 
Enquiry is summary", about 3 pages below, 

Certificate for some only of the Debts There ii nothing in law to prevent 
the Court from granting a eerttfioate in respect of some only of the several debts 

* Sub-seotiop (3) has been added by the Indian Succession (Amendment) Act, XIV of 1C2A 
which is m force from 22nd September, 1928, ^ 
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6a© to the deceased, Sb an applioant is at liberty to atk for a certificate in res- 
peot of only those debts which he wishes to collect for the time being, end the 
Court cannot oorapel him to inolude other debts in his petition, Be Indarman t 18 
All. 46 : 1896 A W.N. 162; Sundanmmal v Kullapa. 6 M LJ.86, Cl see, 376. 
No oertifioale is neeeaeary for reoovery of unpsrtitioned deposit mruey belonging 
to a joint Hindu family, Jaqannaih v. Bam Dularu y. l.L.R. (19f6) 1 Ail 166- 
A.IR. 1966 All. 63. 

Court-fees on application The application is ohargeable with a Court fee of 
-/1 2/- asunder Roh II, Art 1, Ol.(b), para 2, of the Court Fees Act in all the 
Provinces, excepting in Bombay where it iB ohargeable with a special fee nnder 
Soh. II, Art. 18 as amended in 1922. For the exemption of persons subject to the 
Tndfan Army Aot to pay Court-fees, vide the general notification of exemption under 
seo, 36 of the Court Fees Aot, 1870. Under the C.P Court-fses (Amendment) Act 
of 19.16, (Soh I. Art 12), if no single item of debt in an application for a succession 
oertifioate exceeds Rs. 1000/- no Court-fees will be payable in respect of it, although 
the total aggiegate Amount of all the debts exceeds that amount, Previalal ai 
v Priya Kumari, 1940 N.L.J 495 “ A I, R. 1940 Nag. 400 8te also 48 Ihm. 
LR. 498. 

Certificate to Minor ~There is no prohibition in the Aot against the 
grant of a oertifiate ton minpr. But if a oertifioate is gianud to ibe minor, 
difficulty may arise by reason of the fact that no responsibility can be fixed on him 
for his sots, nor oan suoh responsibility be shifted on to bis guardian or next 
friend ; see Trevelyan a Minors , 4th Kd. p 36. So, conflicting views have been 
taken with respect to this question, Acoording to one opinion a oertifioate oan be 
granted to a minor thiough his next friapd . Bam Knar v. Sardar Sin^h, 20 All » 
8V2 ; Kalikumar v 7 ora Pr^sunno, 6 C L.R 617 ; Msmt. Omrao v Syad Aga Meer t 
12 W R 119, Be C V, Nayagan, A.T R 1936 Rang 4G6, If a certificate could not 
be granted to a minor, the lesuit would he that sec. 214 would debar him from 
realising the debts which he bercmes entitled to by succession, Singanamalu 
Krishnamacharlu v Singanamala Venkatarama , 86 Mad 214 : (1912) M.W N, 411 ; 
16IO 408. To obviate this absurdity, the Madras High Court baa oonoeded the 
right of a minor to a certificate, and has at the same time, recommended the taking 
of security from the guardian to guard against the oonsequencee of want of respon- 
sibility on the part of the minor, Ibid ; see a*so Periah v. Lakshmidm, 16 I.C. 797. 
Bat the Judicial Commissioner of Sindh following a deoision of the Bombay High 
Court has held that a minor cannot apply for a certificate through a next friend, 
Be Danbai, 4 S.L.R, 266 ; 10 I C. 981. But the Bombay High Court bolds, on a 
construction of seo 27 of the Guardians and Wards Act, that a certificate can 
directly be granted to the minor's guardian who is appointed under the 
•aid Act, Exparte Mahadtv , 28 Bom,, 844 : 6 Bom. L.B *8l. Against Ibis 
view it may be contended that this section contemplates an application only 


« 


* 


* k \ 
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by a person who olaimB Ihe right for himself*. Cf Oulab Chand v. Mtoiu 36 Bom* 
898 : 8 Bom. L R. 795 (distinguished in 38 Bom. 844, supra wbiob characterises 
the observation of Ranade, J. ae an obiter dictum), In a subsequent oaae the Bombay 
Court baa aaid that the oertififtate can be granted only when the guardian baa been 
appointed guardian of the property of the minor under tbeGuavdiaia and Wardft 
Aot. The form of the certificate should not be in favour of the minor but In favour 
of the certificated guardian who ehould be empowerd to recover* tranafer or nftgo* 
tiate or otherwise deal with the securities in question for the me and benefit of 
the minor and to pate valid receipts on bis behalf, j Naiayan Khanderao, In re, 
86 Bom. L tt. 960-A.I.R. 1988 Bom. 486-146 1.0,688. Any bow, when a cei ti- 
fioafce is granted to a minor through his next friend or guardian* certain ornditiins 
ehould be imposed, (such as furnishing of suitable security and eo forth) in order to 
safeguard the interests of tbo minor grantee. i?e Sunder Las and Jamna Das* 22 
H.L tt. 206-AIR 1927 Sind. 187-101 I C. 166. Tbs Rangoon Court baa 
expressed the view that the Court has no power to require the next friend of the 
minor to execute a bpud required by see. 876, Be 0, V Nayagan * A. I R* 1936 
Rang 466. 


01 (b) : — The jurisdiction conferred by see 6 on the Dietiiot Judge is not 
enlarged by this section, Chan 1 yu v Chan Chor , 2 Bur, L J. 42 ; A .I.R. 1928 Bang. 
218: 7 r ) IC 24') Nofcioe that the section contemplates a suooeeaion certificate 
only in relation to the property of a deceased person and not in relation to a 
property which the applicant claims as bis cvn property, Muthuia Prasad v, 
Shriwan, ILK. (1943) All. 690 - L948 A L.J 872 « A I.tt. 1948 All. 803-209 1,0. 
164 Of. A I R 1964 Pepau, 66. oited at p 610, ante 


01 (d) : Who can apply * — The right in which the petitioner cleimB must be 
set forth in the application, and will be decided by the Court. Asiameza v Aldxd , 
15 Cal. 674 1536). Any person olaiming aright in the debts or securities can 


apply, or, in other words, in order to be entitled to a euccession certificate, the, 
applicant must have a beneficial interest in the debt or security to be oolleoted, 
Be 0 . V. Nay&jan , A T R l v <36 Rang 4( 6 The guaidian oi a minor interested in 
the money may apply, Exparte Mohadev* 98 Bom. 8ft4 : 6 Bom. L.R. 961. Neitber 
the deceaseds sister’s daughter, norths eon of snob daughter, who are no heirs 
in Bengal, oan apply for a certificate, Erishnapada v. Secxetary of the State, 86 Cal. 
681:7 O.LJ.6&5: 120. W.N, 468. r J he eeotion is wide enough so as to include 
applications by creditors, ss well as by heirs of a deceased person— tide the ereeeh 
of 8ir Andrew Ssohle, Law Member, Gazette of India, Part VI, March 16, 18b9, 
p. 46. The assignee of a debt from tbs heir of the deceased 
Assignee of Heir, CftD apply hereunder, QuUham Alt v, Zakir AU, 42 All 649 ; 
18 A.LJ, 666: 67 1.0. 66,— relied on in Knshnammal v. Lahhmi Ammal, (1949) 
2 M.L.J. 647 -(1949) M W.N. 711. There is no reaacn why a euoseasion 
certificate should not be granted to the assignee of an heir, Bam Chari ter v Bam 


88 
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Narain, 2 P.L.J. 860 ; 40 1.O. 96 ; Vairakan t. Srinivasa, 41 Mad. 499 : 40 M.L,J. 
481 : 69 1.0. 944 (F.B ) ; followed in Krishnatrmal v. Ltuhmi Ammal, supra, whioh 
baa held that anoh an aaalgnee ia not only entitled to apply, bnt ia alao bound to 
apply. Oomp. also 16 Mad 419. Vide notes and oases at pp. 897*98, anti, A oerti- 
fioete bereander may be granted to a donee sueceeding under seo. 191 oi the Aet 
to e donatio mortis cause, Dolly Edelwaizs v. Mallakin, I.L.B. (1948) All. 198*1943 
A.L J. 781 - A.I.B. 1948 All. 96 * 206 I 0. 881. 


01. (e) : Impediment to Osrtiflsate As ft oertifioftte cannot be granted where 
Probate or Letters of Administration are neoessary (seo. 870), this clause obligee 
the applicant to state the absence of suoh impediments. 1 he existence of a will 
not falling within the misohief of seo. 213, is not suob impediment, lhammwyyappa 
v. Nanjappa, 1 Mys. L J. 42 ; Bamutht v. Padmanathan Chatty. 1982 M W.N. 872* 
88 L.W. 261 -A I.R. 1932 Mad. 801*138 I.O. 494. As to whether the registration 
of a will will operate as a notioe of its existence, vtde Vt'.thal v Mohanlal, 46 Bom , 
170; 22 Bom. L R, 1158 : 59 1.0.606. But oompare Ttlakdhi in v Khedan Lai, 
47 I.A. 239-48 Oal . 1 : 32 0LJ. 479: 26 0.W.N 49(P.O); Eettam v Shadtram, 

Subsequent appl.eat.on 40 AlL ' 407 (410) P<0 - A BubBeqU#Dt application for letters 
for letters 18 no impedi. of administration will not justify tbe rejection of an 
ment application for certificate hereunder. Bum Sarun v. Qappu, 71 

P.W B 1:116 : 33 I 0 603. Payment of some compensation money payable under 
Bihar Land lieforme Aot to a wrong party ie no impediment of succession 
certificate bsing granted to the right party entitled, Barnet Bao v Jageshtoan , 
A.I B. 1964 Pat 272. 


Oi. (f -The petition muefc speoify eaoh debt and security for whioh the 
application ie made, Mating Tha v. Mating Hla, 8 Pur. L.T. 168 : 8 I C. 998. Of. 
Bahidca w. Jadeo, 20 VV B. 4L2, but not tbe debfcB or securities not intended to be 
immediately collected (eee seo. 876), Sundarammal v, Kullappa* 5 M.L J. 86. Of, 
18 All. 46. supra ' Debt” here means the whole debt and not a portion of it, 
Ohafoor Khan ▼ Kalandart , 33 All. S27 : 8 A L.J* 79 ; 9 1.0, 127 (F B.), Vids 
notes at pp* 398-96, ants * 

Notice to Debtors of the deceased:— As seen under the last heading, the 
application for a succession certificate should contain the particulars of the debts and 
securities intended to be immediately oolleotcd on the strength of such certificate; 
but it is not neoessary to issue notices of the application to tbe debtors or other, 
persons liab’e for them. If any notioe is however (though unusual) ie issued to those 
debtors or other persons, that would not neoesearily vitiate the pioceedinge on that 
account, Mt Charyo v Dtnanath , 39 P L B. 448* A I.B 1937 Lab. 196 ••172 1.0. 6C0. 

Limitation There is no time-limit for applying for a certificate Art. 
181 of the Limitation Aet does not govern such an application, rules} men s ?< 
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Anundmoyi, 8 W,B 898 ; Dm* fan v, Jadunath, S B.L,B, 26 ; Janii ?. Kethatolu, 
« M»d 907; Of Abinash v. Probodh, I5C.W.N 1018 ; Bai Month V. Matiakji* T 
Bom. 218 ; Kast Chunder v, Qopt Krishna, 19 Cal 48 ; Gnana Muthur v, Vam KciU 
17 Msd. 879 ; Hafizuddtn v. Abdool, 20 Cal. 766 But when tba application ia 
made long (say, 4o years) after the death of the deceased, a natural presumption 
may arise that all his debts are time-barred, and in such a esse lapse of time may 
justify a refusal of the application by tbe Court, Kunja Behan v. Qim Chandra , 
6 Oal, 616 ; Wooma Tara t Kale tara, 26 W B 98 ; but see Vurgaiasz v. Jadunath, 
2 B L R Bp 26 

Second Application* — Dismissal of a previous application on the ground of 
insufficiency of security, is no ground for refusing a second application, Pooznav, 
Chumlal, 14 A L J 664 r 35 1 0 718. Vide also under tbe beading "Res judteata 9 
at p 400, anti. 


Sub-seo. (S) -—This new sub-seotion sets at rest the conflict of jndioiat 
opinions regarding the question as to whether a certificate can be granted In 
respect of a portion of a debt, vidt the notes at p, 895, ante , Ihe amendment 
aooepts the Caloutta view expressed in Annapvma v. Nalzni Mohan, (42 Oal. 10) 
oitad at p 895, ante 

373. [Sue. Cert. S. 7] (1) If the Distinct Judge is satisfied 
that there is ground for entertaining the applica- 
PnMod nr # on appUca- tl0nj shall fix a day for the hearing thereof and 
cause notice of the application and of the day fixed 

for the hearing — 

(a) to be served on any person to whom, in the opinion of 
the Judge, special notice of the application should be 
giveu, and 

(b) to be posted on some oonspicuous part of the couit-bouse 
and publised in such other manner, if any, as the Judge, 
subject to any rules made by the High Court in this 
behalf, thinks fit, 

and upon the day fixed, or as Boon thereafter as may be practi- 
cable, shall proceed to decide in a summary manner the right to the 
certificate. 

(2) When the Judge decides tbe right thereto to belong to tbe 
applicant, the Judge shall make an order for the grant of tbe oertifi* 
oate to him. 

(8) If the Judge cannot decide the right to tbe certificate 
without determining questions of law or fact which seem to him to 
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be too intricate and difficult lor determination in a summary 
proceeding, he may nevertheless grant a certificate to the applicant 
if he appears to be the person having prime facie the best title 
thereto. 

(4) When there are more applicants than one for a certificate, 
and it appears to the judge that more than one of such applicants 
are interested in the estate of the deceased, the Judge may, in decid- 
ing to whom the certificate is to be granted, have regard to the 
extent of interest and the fitness in other respects of the applicants. 

Procedure — Tbi« Motion lays down the procedure the Dietriot Judge is to 
follow when an application for oertifioate is presented to bun It Bays that If the 
Judge %8 satisfied that there is ground for entertaining the application, be shall fix 
a day for the hearing of the application and shall issue special and general notices, 
aud on the appointed day shall summarily determine the right of the applicant to 
the certificate and shall or shall not direot its issue aoooidiugly. hub section (3) 
and (4) provide the procedure for the oases involving intricate questions of law and 
fact and the cases of conflicting claims Of. Basunta v. Pailalt, M Cal., 188 • 8 
0 W N. 61. Ibe Court cannot dispose of the case without makir g some inquiry 
as to the right of the o'&imanfc, Bum Krishna v Balaahadui, 93 Cal , 431- Even 
when the issue between the parties involves a question of status ths Judge should 
proceed to some decision (though of a summery character) Dhartnoya v. Sayana, 
21 Bom. 63 ; Balmukand v Kundqn, 27 All , 452 2 A L.J. 144). 

District Judge Reed the notes at p 698, ants. 

Nature of Enquiry is Summary ; — Before the certificate is gi anted, the Court 
must decide ithougb m a summary manner) the applicant s right to it, tide Ban 
Kri hna v. Balibhadia, 2b Cal 491 ; Ramaran v Qapiu Ram, 71 P.W.B, 1916 : 
33 10 603; Re Pawammal 70 Mad L.W 907 All questions arising under this 
Part must be determined in a summary manner, that is, without any elaborate 
investigation as in a regular suit Gulalchand v Mott, 26 Bom 628 : 8 Bom, LB, 
796 , Bat Rash v Prabhu , 28 Bom L R 119 ; so, it has been said {bat a procee- 
ding under tbie Pait is of a summary nature in which the Court merely deoides 
the nght to the Certificate and does not determine the share of the applicant in the 
debt Ghafioot Khan v, Kalandart , 88 All 827 : 8 A.L J 79 : 9 I.C 127 ; nor does 
it deoide any question which may necessitate the construing of the will, end any 
adjudication as to the relative rights of the parties concerned Alaul GoJur v, 
Jayirah , 31 Bom L R. 1098 -AIR 1929 Bom. 466-122 I C. 888. If in the 
course of bearing the application any intricate and difficult question of law or 
fact arises for determination, the Court, instead of making a final pronounce- 
ment on the same, would do well to giant ibe certificate to the porson who appear* 
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to It to have prima facie the best title thereto and to make collection of the debt! 
jolt to evade the bar of time, Aft. Char jo ?, Dinanatht 89 F.L,B, 448* A J.R. 1887 
Lah 196** 172 1,0 660, The question of re-union is not suitable for enquiry in 
tooha summary proceeding, Jagannath ?, Kuadaii, (1917) Pat 264: 18 1.0.186. 
Compare also Badharani v. Brindaban , 86 Cal. 8*0 ; Dhamaya v, Sayana , 81 Bom, 
68 ; « Tigri Begum v. Sped Alt, 6 C.W N. 194 Id a summary proceeding undtr tl.ia 
Part tbs Court has only to ses that a prima facie right to oollset the debte ie made 
out and the Court's order doss not bar tbs trial of the same question in a suit 
between the parties tnter se, Rattan Stngh v Baj Stngh, 2 Lab LJ 678: 661.0. 
802. Of. Gaunnilal v. Gulab Chand * 14 0 0 68 : 8 l C, 780, The printa facte title 
ought to prevail Without the decision upon the intricate question of law or fact, 
Sivamma v Snbamma, IT Mad. 477 ; Angappa Chettiar v Meenakshi , 24 M.L J. 198 : 
(1918) II WN .175: 18 1 0. 788. therefore, no issue need be framed on such 
intricate questions, 8 I.C. 780 (supra). The Judge should decide the right to the 
certificate, tide sub-sSo. (2) ; see 28 Cal 481 (supia). ]n a proceeding hereunder 
the Court not being concerned with the question of title, can proceed to prefer 
the nominee of a subscriber to a provident fund as against the natural beire 
of the deoeased subscriber, Ekbal Ahmed v Mahomed Mahsocd , 79 C.L 3 162. 

When title of rival claimants depends on a question of fact 
that question must begone into even before the puma facte 
preferential claim of any party to the oertificute is defceinimd, AsJgai Bezu V. 
Abdul, 16 Cal, 674. Cf Noted v Bat Ujal$ 1866 PJ ‘.00 Though tbs character 
of tbs enquiry is summary, still that does uct entitle the judge to dispense with 
the judicial determination of an indispenubte question of title, B&lrr<ukand v. 
Kundan ,, 27 All 462 (iupra). Cf. Sarasuatt v Subtler, (1914) M.W N. 24 : 21 1 C, 
867 or to dismiss the application on the ground that tbs questions involved ate 
far too complicated for the purposes of a summ&iy proceeding, Labhmibai cyan 
Chetti v. Seshama, l.L.tt (1948) Mad 280 « (1942) 2 M L J. 662-0942) M W N, 
620 -A. I R. 1942 Mad 709-204 1 0 264. bo, when in answer to an application 
for a certificate, an oral will is set up, it will be necessary 
Question of will, f or fcheCouit to dsoide tbs issue as to tbs existence of the 

will, Janki v KaVu Mai , 31 All 286: 6 ALJ, 171: 8 I.C 213; Saranathtv* 
Subbier, supra ; Koyattx v Kcyaman . 81 1.0. 446 ; Mirza v. Sped Nadir. S B L.R. 
46 (A.Q.) : 11 W R. 888 ; Kaltdas v fiat Mahalx, 16 Bom 712. 


Right. 


Enquiry as to the existence of Debt * — The section requires the Judge to 
deoidc in a summary manner the right to the certificate* It does not contemplate 
any enquiry into the existence or non-existence of a debt, Srinwas Chartai v. 
Gopalan , 26 M.L.J. 866 : (1914) M.W.N, 828 ; 38 1.0. 424 : fiat Kashi v. Parbhu, 
28 Bom. 119: ft Bom. L.R 72L So, it la not necessaiy for the Judge to deter- 
mine whether the alleged debt ie really due to the deceased's estate, Andalammel 
v, Venkata Gharlu t 17 4I*k.J 867 ; Of. Be Kahnath, 8 W.R. 12 ; Bhagolutty v. 
Bhohnath , 8 W.B, 817 ; Sarat Chandra v Thakocrntme, 9 W B. 240 ; fie Bam 
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JSTfl^lO W.fi, 1 ; TFawJtm v Oowkuroonissa , 10 W.B. 106; ^amootoon v. 
JTAtttoo, 19 W.B. 989 ; Ami Moula v. Gotem Shurrup, 12 W.B. 606 : Badhica 
Char an v. Jadunath , 90 W.B, 412 ; Bishundas v, Mungal Das, 94 W.B. 208 ; 
Betmul Das v. S/wJtor CAand, 24 W.B. 211 ; Wbomafara v. ialestera, supra, But il 
seem 4 that, inaamuoh as mo. 872 (f) requires specification of 
Boope of onquiry. dftbt| &0> an(3 tbig 8ee fcj on requires that the Judge should be 

satisfied of a propor ground for entertaining the application, the applicant 
should make out a priua facie oaae about the existence of the debto ai beloning 
to the deceased's estate, Sukumar Deb Boy v. Parbati Bala , I.L,B. (Ifi4l) 2 Cal. 
311 -A I B. 1941 Oal. 663-198 1.0. 471. For this purpooe it is not necessary for 
tbs Court to decide for itselfi as a condition of granting tbs certificate, that a 
definite debt is aotually owing to the deceased’s estate. It is enough if a reasonable 
and sensible olaim is put forward against a third party as debtor of the deceased 
and that will entitle the Court to assume jurisdiction and entertain the application 
under this section, Brojtndra Sundar ▼. Niladrthath Mvkherjte, 67 Csl 814 — 60 
C.L.J 239-83 CWN. 1177- A IB. 1929 Cal. 661-120 I C. 241, F B Qbe other 


view which maintained the exiBtenoe of a debt actually owing to the deeesssi to 
be a condition precedent for clothing the Court with jurisdiction hereunder (se 
taken in Radharani v Brindaban, 26 Cal. 820-2 C.W.N 69) now stands ovenuled 
by the aforesaid Full Bench case. 


Bfsct of the Certificate The oertifioate serves no other purpose than simply 
appointing a representative of the deceased s estate for the purpose of collecting 
debts and giving valid discharge to the debtors of the estate making payments It 
does not confer on the certificate holder any right, absolute or even preferential 
to the money oolleoted and would not bar even a regular suit between tbs different 
ols 4 mants for adjustment of their rights inter se, vide under the next paragraph; 
also read Mt , Charjo v Dinanath , 39 P L.U. 448 — A.I.B. 1937 Lab. 196 — 172 
I C. 660. 


Rea judicata . — Vide cote at p. 400, ante, A decision under this section being 
of a summary oharaoter and being based on prrma facie evidence, does not generally 
operate as res judicata , see Eunjbehaii v. Oocool, 8 Cal. 616 ; Cf. Be Adija, 11 1.C. 
261 ; Jigri Begum v Syed Alt , 8 C.W.N. 494, Cf. ML Qharjo v Dinanath , supia. 

Delegation or Judge’s power ;~,The Distriot Judge can not delegate hie duty 
(imposed by th • section) to a subordinate judge reserving to himeelf the passing of 
the final order, Baj Kotr v Bupan, 142 P.R. 1889. 

Sub-sec, (2) This sub-seotion obliges the Judge to deoide whether or not 
the applicant has the right to the oertifioate. As soon as the right to certificate 
is deolded in favour of the applicant, the grant should be made directly and imme- 
diately, Dhunpat v Qcvtrnmtnl, 17 W.B. 499, 
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8ub*seo, (8): Prim* fade TUIe : — The object of thla lub-iooWoo (a not to 
•ave the Court the trouble of making an enquiry ae to whether the applicant I# *tt 
beir of the deceased, but ie to allow the prmafaoie title to prevail when the 0 M« 
involves too intricate questions of law and fact, Stvamma v. Stihfcnwmo, 17 Mad. 
477. Of. Basmta v. Parbatit supra ; Sarawatht v, Subb>$r t supra ; Ohaptpalal v. 
LaheriBai, 6710. 616; whebr Ninge t 16 M fl.Q.R. 288 ; Ganindra v.Jugmala, 
80 Oal 681 ; Skeetanath v. rromotha , 6 Oal. 808 ; Verhata Krishna v. Narusubhai . 
1964 M W.N.626-A.IR. 1964 Andhra, 28 [N. B,— In this case, the applicant 
claimed to be a legatee and yet the Court granted him a aueoeeaion certificate, a» 
there wai no impediment under sec. 870). The intricacy of a case oan be judged 
from the pleadings in the case, Angappa v Meenakshi , 24 M.LJ. 198: (1918) 
M W.N, 176 : 18 l 0. 733. If the judge commits an error either of fact or of law 
in oonaidemig the question too intricate, tLe Bi^h Court has no power to interfeie 
with hia order, Rama Krishna v Nagammal t 10 M.L.T. 164; 11 IO. 686. Cf. 
MoharStnghy Revet Kumar, AIR 1942 Tech 42**201 1 0. 841. [If the tiial Judge 
has not considered the question too intricate and has not demanded security for 
that reason, the High Court will not interfere with that discretion]. ^ hen the 
Court adoptB the procedme laid down in this auh-section, he must require security 
under sec, 876, infra , and he baa no discretion to dispense with security Rajam 
Chetty v JbdaWs, (1912) &1 W N 686: 11 M.L T. 384 ; 14 J.O. 808. Comp. 
Li'igamma v V«nk%yya, 19 14 MWN 207*67 LW 220 *(1944) 1 M L,J 288, 
An appellate Court has the same discretion under this sub-section as the Court of 
firet instance, Ram Krishna v Nagammal, supra: 

Duty of Court —Under sub. sec. (2), it is the duty of the Court to decide 
whether or not the applicant has the right to ask for the certificate and under 
sub-seo. (8), if the Court finds it difficult to arrive at a proper deoision on suoh 
light m the summary proceeding, it will be its duty to see which party is puma 
facts entitled to the certificate. V\ here none of the parties succeed m establishing 
any prima facte olaim to the property in suit, the Court will have the discretion 
to refuse a certificate altogether. If a olaimant hsppenB to he in reieeisicn of a 
will In his favour exeouted by the deceased, that will be a sufficient ground to give 
him a certificate, Ramanand v Parkashanand , AIR, 1989 PeBb 80* 183 I.C. 667. 

Sub'ieo. (4) Several applicants: — This sub-seotion lays down the course the 
Judge thou Id adopt when there are several applicants interested in the estate and 
cays that in suoh a case the Judge's choice should be guided by the extent of 
interest and fitness of each applicant, The Judge should select the man with the 
greatest interest and fitness, and should not permit partial collection of the debt 
by each of the isusrol applicants, Shitab Devi v. Debt Prosad , 16 All 21. Cf. 
Shib Dei v, jfvihya, 9 1.0. 671. The Patna Court has laid down the following 
natatory rule for the guidance of the Court when rival claimants appear bcfoie it 
for a certificate. In euch a contingency the Judge should select or appoint the 
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fittest parson to whom* tingle oertlfioete oonld be granted to oolleot tbe whole of 
the debt on behalf of alt the persons entitled to reeeive it and should take seonrlty 
l TOTn snob person that be would give the dues to all the other persons entitled 
to share in the distribution of the money, Ntazmul Eaque v. Mt Mculu, AJ.R. 
1934 Pat. 804 *■149 10. 1011, The Bombay Court has said that the Court would 
view with disfavour the granting of different certificates to different men in 
respeot of different parts of the deceased's pioperty, Abdul Qatar v Joyardbi, 81 
Bom. LB 1093-A.IJEt 1929 Bom. 466-122 1 0. 688. If separate grants are 
made to different pereons, and they are all aoted upon, the appellate Court may 
be reluotant to set aside the order, Ibid. At to grant of joint certificates, vide 
below. As to oomparativs degrees of fitness and interest, vtd$ tnfra under the 

heading “Who is entitled to nurtlfinatfi.’ 1 

Who is entitled to certificate • — The Court ie to eeleot one out of eeveral 
rival otaimautB. Raesunnissa v Khujoornitta , 18 W.R. 143, having regard to his 
interest and fitness, 16 All 21 (supra)* Propinquity is an ingrsdient of fitness, 
Nunkoov, Purnendra, 12 W B. 866; therefoie a full sistei's son ooznes before a 
half brother, Lai Mahmud v Buzool , 17 W.R. 692. The widow of a separated 
co-paroener has preferential olaim, Chntaman v Eoi nuan, 13 W.R. 468 ; Raghu 
Pali, 6 0 W.N 346; a member of joint family is preferred to one of a separated 
family, Ram Qo ] am v. Jankse, 26 W.R. 91 The husband comes before the oou&in 
of the dteeased, Ead Ah v. Wahid Ah , 28 W R. 26 ; the mother of an adopted son 
gets preference over the manager of tbs estate, Demomoyee v Doorga Ptrshad , 8 
W R. Mis. 6. For widowed daughter, see Chundia v Rashmom , 2* W B, 24 , for 
widowed daughter-in-law Meekhun v Lachmi , 20 P.R. 1872 ; for a disciple, precep. 
tor ei( ,, Qureeb v Mangul , 14 W.R 888, Dukharamv Lachmee, 4 Cal 964; for 
illegitimate sons Delromaiee v Qungaihar, 17 W R 189 ; tor fitness by reason of 
propi iquity ooupled with performance of sradh, see Hurro v. llama, 22 W B. 274 , 
for persons with Uige interests, see Azt»m v Ametrun, 12 W.R 88 ; a nephew is 
preferred to son's daughter's son, Arseminditn v Jagannath t lb W.R. 328; the son 
of a deceased daughter to a childless widowed daughter, Franula v Chandra Sekhar , 
49 All 460 : 19 A L J, 272 : 60 1.0 771 ; faihei’s brother's son to father's brother s 
daughter's son Qcpnl v Bandas 11 Cal. 849. Husband's brother to sister’s son, 
Muthan Chrity v Ramnsamy 16 MLJ. 660; father's brother's grandson to 
brother's daughter's son, Re Oday Churn, 4 Cal 411. For the widow's rights, see 
Gmga ?, Babvo, 1 W,R Mis 9 ; Protap v Pcorna , 14 W R. 416 ; the widow ex- 
cludes the daughter, and therefore, in the presence of the former, the latter can 
not be said to be inteiestid in the sstate for the purposes of sub-ieo, (4), Jagtaran 
Kusr v. Qaitn Debt . A I.R. 1986 Pat. 480-168 T C 861 8ieter's daughters son is 
no heir and therefore not entjt ? ed lo a certificate* Enshnapada v* Secretary of Slate , 
86 Cal 681 : 7 O L J 666 * 12 C W.N 458. For tbs position of an assignee from 
heir, read A I.R. 1 962 Raj, 167. The oc mines of a subscriber to a Provident Fund 
hae a better olaim to the Fund money than the subscriber’^ heirs, Ekbal Ahmed v, 
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Mahomed Maqsood , 79 0 LJ. 162 - A, LB. 1946 Cal 884. The Ooprt hae no iorledie* 
tion to grant succession certificate In reipeot of an insurance policy which bat 
been assigned and the assignment has been notified to and accepted by the company* 
S. Misra v. Mangala Kumari , 26 Pat. 263- A. I R. 1946 Pat 416-228 I 0. 609. 

What arc no grounds for refusing Certificate:— A Judge should not refuse to 
grant a certificate simply on the ground that a regular enit involving the question 
of succession between tbe parties is pending before s Civil Court, Basea v. Amir 
Bibi % 73 P W.R. 1914 : 176 P L.R. 1914 : 24 J.C. 898 ; or on tbe ground that tbe 
apphoant might have asked for probate, Kali Dust v. Bat Mahali, 16 Bom. 712. 
An application for a succession certificate should not be dismissed simply on tbe 
ground that complicated questions of law and fact would have to be gone into or 
that the questions in volved are far too complicated for the purposes of a autnmaiy 
proceeding, Lakshminarayan Chetti v. Seshama, T L R. (1948) Mad. 2B0 ■*“ (1 2 
M L J. 662-1942 M W.N 620- A.l R. 1942 Mad. 709-204 J.C. 264. Lead also 
Venkata Krishna v Narusubhai. 1964 M.W.N. 625 "A.l R 1964 Andhra, 28. 

Joint Certificates — r I he Act doeB not say either way as to the validity of a 
grant of certificate to several persons jointly. All that sub-seo. (4) says is that 
selection should be made according to interest and fitness From this it las been 
held tint a joint grant is rot permissible see Medan Mihan v. llavrdiol, 6 All 196 * 
1882 A W.N. 216 ; Be See tar am f 4 N.W P.II C €0 ; Jannalai v Battulai , 11 Bern , 
179; Lonnchand v Uttamchand, 16 Bom . 648 The Madras High Court endorses 
this view, though it concedes that under exceptional circumstance*, a joint bertlfi- 
cate oan be granted to several persons, Nara%ana Semi v. Kvpptisami, 19 Med., 497 : 
4 M L J. 112 ; Be Pappammal. 70 Med. L.W. 9C7. U. Mating rou v. Mating Sav t 
U.B.R (18974901) Vol. 11,668 Evidently, the sy Btem of making a joint grant is 
fraught with obvious inconveniences, Stkimnr Deb Boyv.rarlati Bala L I.L.R* 
(1941)2 Oal. 311- A LB. 1941 Cal, 668. It seems that though tbe Court prefers 
a single to a joint grant, the latter is not altogether illegal ; because how tbe Court 
is to make a selection where the rival claimants have equal interest and tbe same 
degree of fitness ? In an Allahabad ease a joiut giant made by consent of parties 
was allowed, Bam Baj v Bnj Nath , 86 All. 472: ll A.L J. 717 i 20 1.C. 889. 
Of. Ameerunnissa v. Affutoonma , 12 W R. 607. The Rangoon Court baB held that 
though tbe grant of a joint succession certificate is inoonvenUnt, still there is 
nothing per si illegal in it, Daw Ohn v. Daw Saw, 1987 Rang* L.R. 408 — A.l B. 
1937 Rang. 836 For the Patna view (negative), read Syed Ahca* v Mt Sayeeda 
Begam, 1968 Pat L R. 111. Tbe leoent Calcutta opinion is in favour of the 
posibility of joint grant, especially when the applicants tbemselvee agree to accept 
a grant in that form, Svkumar Deb Boy v. Parbati Bala , LL B. (1941) 2 Cal. 811 — 
A.LR, 1941 Cal. 668-198 I C. 471. When a joint grapt is made, all the grantees 
oan eonjointly exercise the power vested in then by tbe grant. In the event of 
death of any one of tbem^ tbe collective power doee go by suivivorabiy to the living 
89 
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ganfcees, The offset of such death is that the grant becomes wholly inoperative 
necessitating a fresh grant after a formal revocation of the old one, Ibid* 

Civil Procedure Code, If applies : — This Pari does not say anything about 
the application of the provisions of the 0. P. Code to prooaedinga hereunder. But 
iu view of the aooepted interpretation of aeo. 141 of C.P. Code, 190b, those provi- 
sions may be applied. Cf. 22 0, W.N. xiv, xviii, but the summary character of the 
proceeding itself, will render many of those provisions naturally inapplicable, t.g. 
tbs appointment of a receiver by the certificate Court will be iueoneeivablei Cf* 
Eanhatya v. Kanhaiyai 46 All, 872 (876) : A.I B 1924 All. 876. An order of the 
certificate Court seeme to be reviewable under 0. xlvii, Cf. Noram Dei v# 
Parmsshari, 40 I 0. 124 (All ) Vide also sec. 884, infra. In a recent AllaLabad cose 
it has been held that this Part cannot be treated as analogous to the other Acts like 
the Guaidiane and Wards Aot and the Bengal Tenancy Act, to which the general 
provisions of the Civil Procedure Cede have been held to a) ply. Bee, 141 (of 
0 P. Code) cannot be made applicable to the Buocession Certificate Act except in 
so far as it is expressly introduced by Beo 884 (8) and also as a corollary by sec. 
388 (8). The result is that it is not competent for a Court sitting as a certificate 
Court, working the provisions hereof, to entertain an application for the appoint- 
ment of a reoeiver. and if the Court doeB bo, it aots without jurisdiction, Konlaiya v. 
Kanhuya 46 All 372 : 22 A.L J 345 : A I.R. 1924 All 376 79 !.C. 368 On the 
death of an applicant for a succession oeitifioate, theie is no question of the right 
to apply surviving to the heir of the deceased and therefoie there arises no queB- 
tien*of substitution as contemplated by 0. xxii, r 8 of the CP, Code, and the 
whole proceeding will lapse or abate by reason of the death of the applicant, 
Fa'cnwneiha Begum v Shk Mahtdtn, 48 C W N. 678. 

Amendment of Certificate ’—A Court o&n exereise its inherent power and 
amend a succession eerlificate if all that is required is in reality correction of 
misdescription, Sunder Singh v Karam Singh, A I K. 1928 Pat, 892 110 1.C. 479. 
As to the power of amending the certificate in respeot of powers as to securities, 
vide sec 878, post 

Abatement of the application on the applicant's death : — The right to present 
an apploatiou for a succession certificate is s persons! one and does not survive 
to the legal representative of the applicant on the latter's death. Fo when the 
applicant dies the whole proceeding abates and no order for substitution can be 
unde, Uamida v Babta 1937 A,MLJ. 40; Deo Kumar v, Kailath Singh, A.I.B. 
1961 Pst. 804— following 48 C.W N, 673, cited above. 

Costs Where the Government is made party unnecessarily, the applicant 
is bound to pay cost to the Government, Oovenment v. Sonoola , 8 W.B. 28. In 
Bombay ooets of summary* proceeding hereunder sre not calculated adialoretn on 
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the basii» 6f Buis 1 of Boll. Ill of the Bombay Headers Act, 1920, but should bo 
fixed CD the basie of Buie V of Sob. Ill of that Act which provides a fixed fee 
Reyrajetwar Aihram v. Svarupanand Tirtha, 28 Bom, L.B. 1081“ A, I. R 1927 Bom. 
499-103 1.0. 617. 


Adjournment Cost:— Where adjournment cost is ordered to be paid a* a 
condition precedent to the grant of certificate, the eertifioate cannot issue unless 
each adjournment oost is paid off, Verabhadrappa v. Ghinnamnw t %\ Mad 408. 


Contents of certificate. 


374, [Sue. Cert. S. 8] When the District Judge grants a 
certificate, he shall theiem specify the debts and 
securities set forth in the application for the 
certificate, and may thereby empower the person to whom the certi- 
ficate is granted— 


(a) to receive interest or dividends on, or 


(i) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate 
or tiansfer, 

the securities or any of them. 


Contents of Certificates —Tbs certificate that is granted shonld specify the 
debts and seen* it ip# mentioned in the petition, Mating Tha i Mating Ela, 8 1.0. 
996. It may also autboiise the jerson to whom it is granted, (l) to draw interest 
or dividend on the security, or (2) to negotiate or transfer the same or (8) to do 
both. Ordinarily, the grant should be both for the principal debt and the interest. 
Where the Court ordered that a Hindu widow, to whom the eertifioate was granted, 
was to draw only the infcpiest on the principal money, which was to remain in 
deposit with a Bank, it was held that the older wee ultra vim ; all that the Court 
could do was to take security for rendition of account of the principal amount of 
the debts and the seouriths, Shib De «v Ajtidhia , 9 1 0 671; JaiDsiv Bantcaru 
85 All. 249 : 11 A. LI. 246 : 19 l.C. 447 : where a certificate granted to a widow 
directed her only to enjoy the interest, she could maintisn a suit for a deolaiaticn 
that she was entitled to the whole amount, Ke^oRatn v RamRaar t 82 All 816: 
7ALJ. 811:5(0, 590^593), In an old case it was held that when o widow 
bolder of a certificate applied to negotiate certain promissory note, she was bound 
to account for possession of the same, Ifo Bidiasocndoti* 16 WB. 267; 2fa 
BhnggobuUy Debya , 3 W,R, Mis. 18. As to a certificate for sollsetion of a part 
of a debt, md* notes and cases at p. 896. anti, This section does not apply to 
wfixftd deposit in a Bank inasmuch al each deposit rsnot a security within the 
meaning of seo. 870 (2). 
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175 . [Sno. Oert. S. 9] (1) -The District Judge shall in any 
feqmsttion ot security «» 8e . in ,^ hioh \ proposes to proceed under sub- 
from grantee of oertifl- 80OtiOQ (3) Or 8UD-S80tl0D \4) Of SSCtlOD i)/t> ftlm 

Mt, • may, in any other case, require, as a condition 

precedent to the granting of a certificate, that the peison to whom 
he proposes to make the grant shall give to the Judge a bond with 
one or more surety or sureties, or other sufficient security, for 
rendering an aooount of debts aDd securities received by him and for 
indemnity of persons who may be entitled to the whole or any part 
of those debts and securities. 


(2) The Judge may, on application made by petition and on 
cause shown to his satisfaction, and upon such teimB as to secuiity, 
or providing that the money received be paid into Court, or otbei- 
wise, as he thinks fit, assign the bond or other security to some 
proper peison, and that person shall theieupon be entitled to sue 
thereon in his own name as if it had been originally given to him 
instead of to the Judge of the Court, and to lecover as tiustee for 
all persons inteiested, such amount as maybe recoveiable tbeie- 
under 


Security from grantee of Certificate; — When a certificate is gianted under 
■eo 87d, aub seo (8) or (4), the Court must (note tbe woid eball ) take aecnrity 

from tbe grantee, and this section leavea no diaoretioD to 

Whr-e requisition of h Gonrt jn tbe matter Bajam Cfotty v Edalapulh, (1912) 
aeounty is compulsory. v “° „ 

M W N 685 . 11 M L T 886 : 14 I C 803 When tbe quea- 
tion of title la in doubt, and the Court grants a certificate to tbe person having 
prtma f <c«e the beat title, under sec 378 (8), taking of aeounty ie oompuleoiy, 
Bukmanv Sam Du H7 P H 1907, Champalal v Lachtnlat.bl 1 C 641 (Rag), 
Venkata Kruhnt v Narmabhat. 1964 MWN, 626-A7.B. 1964 Andbia, 28. 
Likewise, eeounly should be demaoded, when tbe Court makes selection from 
among several rival olaimants under aeo 373 (4) Azttm Khan v Ati>ttran,j2 
W.tt. 38 ; Ncazmu 1 Eaque v Mt Moulu, AIR 1984 Pat 804 r * 149 I C 1011. Cf. 

„ Champalal v Laclenbat supra In the other casts, taking 

In what oases the Court ,, .... 

hae a discretion in the of security is not compulsory, and tbe Court has a dleoietion 

matter of eecunty m the mstter ( note u,, wor a "may ” 8o, it has been held 

that where the case does not fall uoder olauaee (8) and (4) of tbe section, tbe Court 

will have a diaoietioo to ask or not to aak for ateurily but it will not be too jealous 

to protest the contingent, rights of reversions) a Mohr Singh v Mt Gujn, A.I.R. 

1936 Pesh 140-168 1 0 176 Ae a general rule tbe neiutal beu bee the beat 

title to tbe deoeeeed'e estate, Abdul Alt v Abidunnrso. V* M. 1614, Mle 14, and 

may be granted a certificate without any aeounty at all as it will not be neceeeaiy 

for him to render any aooount to anyone else, Cf Dmolvndhu v. Bajm ohm, 

15 W U 78 , Sur/ojt v, Kamakshtamla, 7 Mad 462 To demand a security from 
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the natural lair might in many eases create an unnecessary obstacle to hll to- 
co veriog the debts before they beoome time^barred. For instance, a eon inherit* 
(i. P. Notes of oontiderable value from hie father, and the Oonrt in its discretion 
demands ssenrity from snob son when be asks for a oertifioate ; but suppose, the 
eon has no other property which he oan offer as security ; the result will be that 
he loses his heritage. Cf Mohanlal v Sarat, M.A, 286 of 1925, decided on 12th 
Feb* 1936, per Ouming and Page JJ. (Cal,). For this reason, their Lordships of 
the Allahabad High Oourt said that where a Hindu widow succeeds to the estate 
of her husband, she ebould not be called upon to give any eeouriiy at all, Kausilla 
Ktur v. Sukhdei. 21 A. LJ. 462: A I.K 19v3 All 679: 74 I.C* 761. The Madras 
view is to the same affect, Swarojya v. Anantha, (1946) 1 M.L.J. 177- A. I*B, 194fi 
Mad 606 ; Guruhnqa v Thiyyanayahi , (1948) 1 M.L.J. 843 "A I R. 1948 Mad 622. 
The Patna Oourt also has held that a Hindu widow ir entitled to the grant cf a 
euooes&joD oertifioate in respeot of her husband s assets unconditionally, lbe 
fact that there are reversioners to the estate is no ground for imposing condition 
on the giant The Courts should not go ont of their way to make it difficult for a 
legal heir to obtain the grant. Badri haram Sahu v Lachminia , A.I R. 1986 Pat. 

10 *162 I C. 803 Likewise, it has been held that where the requisition of security 

is optional, ssouiity should not he taken fiom the widow of a separated Hindu 

asking for a oertifioate to enable her to collect debts due to her husboid. i n the 

„ , , absenc * of special rircnmslances rendering the takinQ of security 

Hindu widow. _ 

necessary* Naratn Dei v. Paime&hwari , 40 All 81 : 42 I.O. 

941 ; Lmgamma v Venkayya, I L R. (1946) Mad 44~(1!'44) 1 M.LJ 288-1944 

M W.N. 207 -67 LW 220 - A 1 It. 11 44 Mad 374 Similarly, in a Madras 

case it has been held that it is not obligatory on the CouitB to demand 

seouiity whenever a Hindu widow applies for the grant of a oertifioate to bei, 

Chinnaswimt Ohetltar v Ponna Animal, 2 L W. 862: 28 I.fl. 688 — distinguishing 

Sundrammil v Kulhpa Chetti , 6 M L J 8G (in this caBe the Judge was unable to 

decide which of the rival applicants was entitled to succeed to the estate, and 

therefore the case oame under Beo 879 (4), under which, requiring of security is 

compulsory]* It is no justification to sey that seemity frem a Hindu widow it 

necessary for the protection of the iftveiBioners’ inteicst, because "it is no 

business of the Oourt to go out of its way to look after the reversioners who hate 

no vested interest and to assume everything against the widow," Katsilla v. 

Sukhdei, supra. The Calcutta High Court has however, expressed the view that it 

is desirable to take some security in the caBe of s Hindu widow or other limited 

i nteiesfc holder, Snkumar Deb Roy v Paibatt Bala, ILR. (1 94 1 ) 2 C el. 811 « r A I B. 

1941 Cal. 663-198 LC. 47 1 , If Beourity is necessary the Couit will grant a teiii- 

fieate conditional on furnishing security, whereas if security is not necessary, 

oertifioate should be granted unconditionally, Jat Dei v. Banwartlal, 86 All. 249; 

11 A.LJ. 248! 19 1.0. 447 (referring to Shib Dei v Ajudhia, 9 I C. 671 (All.)). 
Where an order has been passed unconditionally without demanding security, 
subsequent Imposition of seem it y before issue of eeitifime wi’l Le Led, Cangatxhar 
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Nanda v, Annapurna , A^*B. 1909 Orissa, 160. Where aeourUy >» demanded tom 
Amount oi Soourtty to *^e graotpa o t certificate, tbe Court should specify, in the 
be specified in the order, the amount of security and the time within which it U 
01 w ' to be paid, Oulraji v.Jugdec, 28 All 477: 1906 A.W.N, 94. 

A person who has given seourity and executed a bond hereunder cannot be relie- 
ved of hie liability so long as the certificate bolds good, Samal Dm v. Hajram, 6 
P.B,R. 1901. Where the certificate is granted to a minor through a guardian, 
the provisions of thie section oan be satisfied by the guardian depositing the 
necessary security on behalf of the minor , Krhhnama Charlu v. Venkammah. £6 
Mad. 214 (216) : (1912) M.W.N. 411 : 16 I.C. 408 ; see also Gulab Chand 7, Moti . 
25 Bom. 629 : 8 Bom. L.R. 796, supra. The next friend cannot be aaked to execute 
the bond on bis own account, Be C. V. Nayagam . A.I.R. 1996 Bang 466. If certi- 
ficate is granted conditionally on giving seourity, and tbe order is not oomplitd 
with, a seoond application for tbe certificate cannot be refused on that ground, 
Poorna Koer 7. Chuntlal , 14 A L J. 664 : 86 I 0. 718 ; the security under this 
•eotion does not enure to tbe benefit of tbe contingent interest, as that of a 
reveiaioner after a Hindu widow, Batparscn 7 Somnath, 6 Bom. L.R. 9i9. Tbe 
bond should be taken in tbe name of tbe Judge, vide notes at p. 661, ante. 

Stamp duty on Security Bond The duty is to be given nndei Art 2, Sob, I. 
of tbe Indian 8tamp Act, II of 1899. (as amended m 1922) wbioh also applies to 
an Administration Bond under sec. 291, Compare tbe Deference. 42 C L.J. 6 (F.B ), 
over-ruling Dwarkanath 7 . Sailaja, 21 GW.N. 1UU, Cf. Sarlo 7. Safar, 49 
Cal. 997. 

Assignment of Bond : — Assignment of the bond is necessary when action baa 
to be taken upon it tee Mayan 7. Chattrappan, 14 hi ad 479 ; vide also tbe notes 
and OHses at pp 66t and 666, ante Cf. Sukuman 7. Protap, 24 C.W N 72 (n), 
Kamtnt Kumar v. Btralal, 28 O.WN.769. An application for assignment of a 
seourity bond should not be rejsotsd without perusal of tbe bond or without proper 
omsideration of tbe relevant oiroumetanoce, Surendra Naratn Singh 7 . Lai 
Bahadur. A I R 1936 All 705-164 1 C 816. 

‘Securities received by him" .—When money is recovered on the strength 
of a certificate granted hereunder, tbe certificate bolder acquires no title over the 
money, hut simply holds it as a trustee for tbe person to whom tbe money belongs, 
Gohinda Qhu'd r v Owryamom, 28 W.R. 270. 

Appeal No appeal lies fiom an order requiring security, Bhagwani v, 
Manilal, 13 A’l. 214 ; Bai Devkore v Lai Ohand, 19 Bom 790 ; but the propriety of 
so order requiring eecuiity can be oomidered in tbe appeal from the final order 
refusing certificate following tbe default in furnisbing seouity, Bai Dev Korev» 
Lalohand , supra On tbit principle it bas been held that an appeal will lie against 
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*u order granting Succession Certificate conditional on tbe applicant furnishing 
security, Eiri v Barkhwdar, 4 P.LK. 1969 : 4 I.C.639. Bo appeal lies from tbe 
order exempting imposition of security, 81 Pet. 401- A.I.B. 1968 Tat 186. For tbo 
eppeliete Courts' power to sorutinise tbe discretion of tbe trie! Court, tee Kirani 
V. Subhabkat. 8 Bom. 28 ; Eaparte Marshall 6 Ob. D. 878 ; Golding v, Wharton 
Salt Works Oo. (1876) 1 Q.B D. 874 ; elso 19 Bom. 790 (796). sujra. 

Revision : — Rejection of an application for assignment of a security bond 
without perusing tbe bond itself is a material irregularity in the exercise of juris* 
diotion and is liable to be set aside in revision by tbe Eigb Court, Svrendra Ear. in 
Singh v. Lxl Bahadur, A.l B. 1936 AH. 706-164 I 0. 816. Comp. A I K. 1968 
Mad 906. 

376. [Sue. Cert. S. 10] (1) A District Judge may, on the 

Extension of certificate. a PP>'catio» of the boldei of a certificate under this 
Part , extend the certificate to any debt, or security 
not originally specified therein, and eveiy such extension shall have 
the same effect as if the debt or seenritj to which the certificate is 
extended had been originally specified theieir. 

(2) Upon the extension of a certificate, poweis with respect to 
the receiving of inteiest or dividends on, or the negotiation or 
transfer of, auysecuiity to which the certificale has been extended 
may be confertcd, and a bond or further bond or other security for 
the purposes mentioned in section 376 may be required, in the same 
manner as upon the oiiginal grant of a certificate. 

Br tension of Certificate This section empowers the Judge to rxterd tbs 
certificate to any debt or security not comprised in tbe original pdition. But this 
is possible only on the application o] the holder of the Certificate himself, end not of 
any other person (e g. sn assignee horn suoh boldei), Baja Damara Kumar [of 
Kalahisti) v. Kama Rayaningar, 19 MLJ 466: 6 M.LT. 161: 8 1.0.84. lfas 
next friend or guardian eau ho warn apply beieundsr, Godavarti v. GadaterH, 
16 1.0, 797 (M»d ). The exteudad certificate baa to bear a higher rate of duty, 
vide Artlolsa 11 and 12 of 8ch. 1 of the Court Fees Aot, 1870 (ss amended by tha 
various Provincial Acta of 1922). 

Appeal ; — The extension of a oertifioate under tbia section i» not a grant of 
esrtifieate so as to give a right of appeal (under seo 884) against tbe order allowing 
each extension, Nenkaltswarulu v. Brahmaravalu, 26 Med 684. Bnt an order 
refusing to grant an extension of a oertifioate for tbe collection of debts cot ecu* 
prised io tbe original application is sppealsbie. Radlaraman v. Gopal Chundtr, 27 
O.W.N. 947 : 80 1.0.618. An extended grant eon fere tbe very seme powers as tbe 
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[8m. 379 


original grant dost, vidt note* under secs. 874 and 876 ; algo Charvsila v. Jvotiiha, 
88 I.G. 167 (Oal.) For the difference between an extended certificate and a freah 
certificate, compare Bt Saroje Bathini, 20 0 W.N. 1126 : 86 1,G. 126. Aa to eeourity 
for the extended grant, the Court ie to follow the principle of aee. 876, tvpra. 


377 . 


Forms of certificate and 
extended oertifloafco. 


[Suo, Cert. S. 11] Certificates shall be granted and 
extensions of certificates Bhall be made, as nearly 
as circumstances admit, in the forms Bet forth in 
Schedule VIII. 


For forme of certificates and attended certificates, vide Bob. VIII, infra • 
It should be noticed that both the original and extended certificates speoify the 
powers referred to in sec. S74, supra. 


Amendment of oerfci- 
fio.ito in rAfipect of 
powers as to securities, 


378 . [Sue. Cart. S. 12] Where a District Judge has cot 
conferred on the holder of a certificate any power 
with reBpect to a security specified in the certi- 
ficate, or has only empowered him to receive 
interest or dividends on, or to negotiate or transfer, the security, the 
Judge may, on application made by petition and on cause shown to 
liis satisfaction, amend the certificate by conferring any of the 
powers mentioned in section 374 or by substituting any one for any 
other of those poweis. 


Amendment of Certificates as to powers This section gives the Judge a 
discretion to vary the powers contemplated in sec. 374 But the Judge CBDnofc 
act swo mrtu „ under this section ; there must be eome application made to bim ; 
and cause must be shotm to bis satisfaction He may refuse to extend the powers 
if ro just ground is made out. Cf. Sunder Singh v. Karam Singh, A.T.R 1928 Lab. 
892 -HO I.C. 479 Thus, where a certificate was granted to a minor’s guardian 
in respect of certain securities, and the guardian applied for powers to negotiate 
them, the Court justly refused hie application, Be Badhahallabh t 8 Cal. 800. Neither 
this seotiion nor sec, 374 will authorise the Judge to limit a Hindu widow's power 
to collection of internet, or dividend only, tide Shib Dei v. Ajudhia, 9 I.C. 671 (All ) 
and the other oases at p. 707 , supra The power of the Judge to alter, vaiy or 
amend the powers under this seotion is discretionary , and his order ie not open 
to any appeal. Cf. seo. 384. The propriety of a discretionary order should not 
be challenged in revision also, see Bai Devkore v. Lalchand, 19 Bom. 790. and the 
other oases oited at pp, 710-11, ante. 

379 . [Suo. Cert. S. 14] (1) Every application for a certificate 
Mojo oi oou.jtmg 0r f° r ^ ie extension of a ceitificate shall be 
Court to., on oertifi. accompanied by a deposit of a sum equal to tbe 
fee payable under the Court-fees Act, 1870, in 
respect of the certificate or extension applied for. 



*W fttJOOflSSIOlf ItflOAtffi 

(2) If the application is allowed, the stim depoeited by the 
applicant shall be expended, undet the diteotidh of the Judge, in 
the purohase of the stamp to be used for denoting the fee payable 
as aforesaid. 

(3) Any sum received under sub-seotion (1) and not expended 
under sub-seotion (i) shall be refunded to the person who 
deposited it. 

Me4e of Collecting Court -fees : — Every application for a certificate or for ah 
extension of PeHifioUtS moat be aobompanied by a deposit of proper duty (oalou* 
Uted aooordiog to tbe provisions of Article 12 of the bob I of the Court Fee* 
Act, 1870, as amended by tbe Provincial Aofce of 1922). lbe words “deposit" snd 
awn show that tbe Court is to accept tbe amount in cash, bee the High Court 
0 O. 1918, p 120, see 9, ol (d). The Court cannot compel the applicant to deposit 
the sum in Treasury 

£very application : — Eveiy application must be accompanied by a deposit 
whether It be for an original grant or an extended grant. The words "every 
application will include the oaBe of a fnsh certificate for a debt for whiob a eeiti- 
fioate was taken and duty paid by another person So where the widow of a 
deceased Hindu took a certificate in respect of certain debte on payment of proper 
duty thereon, and after her death the daughter (of tbe deceased) applied for a frith 
certificate and olmmed exemption from payment of duty for the debts already paid 
for by her mother the Court held (1) one fiscal Act could not be construed by 
another, ( 2 ) the applicant could not be excused, and was bound to pay tbs duty 
over again, B$ Sarojeba^htnt, 20 C.W N. 1126 : 86 1 0. 126. 

Sub-secs (2) Ac (3) : The amount of deposit how disposed of : — Ac Boot) sc tb8 
order for issue of certificate to the applicant is pasted, the amount of deposit be* 
comes at once legally appropriated ss duty to tbe extent of the debt oovered 
by the order, and canuot therefore be refnnded, Sankara Aiycr v. Nainar Moopanar , 
21 Mad. 241. Under sub see. ( 2 ), sueb amount is to be expended in buying stamp 
to be used for denoting the fee ; and under sub*seo. (8) the amount not so appro* 
priated, nor so expended, shall be refunded to the person who deposited it- See 
Sankara Aiyar v Ni'nar Moopanat, supra An applicant for suooession certificate, 
who misses the certificate inconsequence of his Inablity to furnish security, ran 
ask for refund of his unexpended deposit money , Be Falma Bt, I L B, (1941) Nag. 
676-1989 N.L.J. 668- A I R. 19*0 Nig. 66-186 1 0. 872 ; Parkash Walt v. 
Provtnci of Punjab,, I L R (1942) Lah. 74-43 P.L R. 624- A I R. 1941 lah. 899- 
197 1.0. 108 Obviously, it can be refunded to the representative of tbe depositor 
in the event of his death. 

90 
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380. [Suo. Cert. S. 15] A certificate under this Part shall 
have effeot throughout ** * * 8 [Iudia] 8 * * *. 

Local extent of oertifi* 

4 [This section shall apply in a [India3 5 after 
the separation of Burma and Aden from India to certificates 
granted in Burma and Aden before the date of the separation, or 
after that date in proceedings which were pending at that date], 

6 [It shall also apply in a [India] 7 * * * after the separation 
(dated 15th August, 1947) of Pakistan from India to certificates 
granted before the date of separation or after that date in proceedings 
pending at that date in any of the territories which on that date 
constituted Pakistan]. 

Local extent of Certificate : — A. oertifioate granted under this Part shall have 
effeot throughout the whole of British India. Onoe the oertifioate ie obtained, it 
will authorise collection of debt in any part of British India, but not outaide it, 
Of. Lee v. Moore . Palm. 168 ; Touston v. Flower , 3 P.Wme. 869. Compare this 
section with sec. 278, supra. Vide also ths notes and oases under that section. 
Fora oertifioate granted or extended by the British representative in a Foreign 
Htate, vtde seo. 882, infra. The seotion gives effeot to that geneial lule of Inter- 
national Lew, wbioh says that a grant conferring the right of representing the 
deceased’s estate is intra-territorial in its operation. Cf. Le Briton v. Le Quesne, 
2 Oas. Temp. Lee, 261 ; Attorney -General v Bcuwtns, 4 ALL W. 198. 


Effect of oertifioate. 


381. [Sue. Oert. 8. 16] Subject to the provisions of this Part, 
the certificate of the District Judge shall, with 
respect to the debts and securities specified theiein, 
be conclusive as against the persons owing such debts or liable on 
suob securities, aud shall, notwithstanding any contravention of 
seotion 370, or other defect, afford full indemnity to all such persons 
as regards all payments made, or dealings had, in good faith in res- 
pect of such debts or securities to or with the person to whom the 
certificate was granted. 


N. B — This seotion does not apply when the deoeased’s property vests in 
the Government by reason ol esoheat, Secretary cf State v. Girdhari Lai, 64 Ail. 
936- 1932 ALJ. 160-A.I.R 1933 All 230-186 1.0.666. 


1 The word “air 1 omitted by Act xlviii of 1963, sec. 8 find Eob. II. 

9 Substituted by Act iii of 1961, see. 8 and Soh, for “the States . 

8 The words “of India** omitted by the A. 0. 1960. 

4 Inserted by the A. 0. 1987. 

6 lit April, 1987. 

0 Added by the A, 0. 1948. 

7 The words “of India*' omitted by Act xlviii of 1952, see. 8 and Sch. II. 
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Effect of Oerti feats : — (1) Tbs certificate is conclusive, wttfc reepect to 
the apeoified debts and securities, at against tbe persons liable thereunder { 
(2) it affords full indemnity to the persons bo liable in respect of all tbeii* 
payments to, or dealings with, the holder of the eerfcifieate. Bo the person 
obtaining the oertifleate become! entitled to recover the debt due to the deceased* 
and to give a valid dieoharge, Mulhia v, Rumanalhan, (1818) M.W N 242 i 7 L,W, 
880 : 48 I 0 972 : it giveB proteotion to partiee paying debts to the representative* 
of deceased persons, Champalal v. Lachtribai, bl I.C. 641 (Nag); Bcmanlalji v. 
Haridas, 88 All. 477 ; it simply eliminates the risk of tbe debtor making the pay- 
menfc, and does nothing more, Suktmar Deb Bey v. Barbati Bala, I.L.R. (1941) 
2 Oal 811" A I.R 194 L Cal. 668-198 1.0.471. Cf. Bai B athi v Parhhu, 28 Bom. 
119; Sharap-kt v Khvrshed, 49 T 0 968 (Pat.); Bhugabutty v. Bholanalh, 8 W.R. 
817 ; Bawi Swan v. Gappu Barn, 71 P.W R. 1916 : 88 T 0. 608 ; Shew Shetty v. 
Jumna Bat, I.LR(1966) Hyd. 142-A.I.R 1966 Hyd 69- Compare the * Effect 
of Probate at p. 430, ante, and tbe “Meet of Grant/' at p. 420, ante . 
The section requires that the payment should be in good faith, and a payment will 
be in giod faith, if made “honestly, *’ do matter that it wae made without due care 
and caution, M. <£ S M . H ] y Go. r. Gangammal , A. I.R. 1928 Mad. 484 m 109 I.C. 
696. A defendant holding funds of the deoeased cannot resist a certificate 
holder’s claim in respect of t b h t money by setting up sn oral will in L.s favour* 
which hs is unable to establish, IsonvaJ v Nichovial , A liR 1981 Bind 81 ■■181. 
1.0.192. The grain of certificate doe® not confer any title upon tbe grantee at 
an heir to the deoeased Sukumar Deb Boy v Barf ah Bala, 1 L R. (1941) 2 Cal. 
311 - A. I.R. 1941 Cal 663 - 1 98 I 0. 471 1 ; nor does it constitute any proof of the 
debt, nor determine* the frame of a suit in whieb the claim has to be enforced. 
The certificate only renders unneoesssy the trial of tbe question, whether tbe 
Claimant is entitled to maintain it as the representative of the deceased, Mahcmed 
Abul Hnsmtn v Shaufant 16 C L J 884. 

Tbe legal position in this connection haB been thus stated in a Calcutta c»se ; 

, If a certificate is granted to two or more peisons jointly, the 

Effort of dfl'ith of ft ° 

Joint Grantee ot Gor. authority vested in them can be exercised b> all of them 
tificate. together and if one of them dies, the remaining ceitificate 

holders cannot exercise the powers which oould onl> be exercised by tntm along 
with the deceased, and as there is no estate vested in any of the grantees no ques- 
tion of survivorship at all ariseB That is, on the death of one of them tbe certificate 
becomes whollv inoperative entailing tbe necessity of issuing a hash certificate, 
Sukumar Deb Boy v Parbati Bala, I.L.R. (1941)2 Oal. 811 m A. I.R. 1941 Cal. 
668 **198 I.C. 471 This decision is based on a misconception of tbe doctrine of 
survivorship, That doctrine proceeds on a fictional corporation of several persons 
into one legal entity or juristic existence not liable to disintegration by reason 
of fluctuation of the number of persons forming the corporation. Ibis juriatio 
conception remains in tact iriespeotive of any consideration wbttler a kgal 
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estate it wasted io the body corporate or a mere power is tasted iu it. Undoubtedly 
tba oartifioata Invests the joint grantees with a power, if not witb a legal estate . 
There is no reason why the doctrine should not be applied in relation ta the 
attenuated corporation after the demise of one of Us membeis conceding tbs 
power in favour of tba survivors. It is difficult to follow why the power should 
lapse during tba continuity of the juristic existence. 

Debt : — As to wbat will be considered to be a debt or not a debt within tba 
meaning of this section* read the notes undsr seo. 214» under tbe heading, "What 
is or is not debt/’ at pp. 893 t e£srq. A mortgage is not a debt within the meaning 
of this section, Bamu Singh v. Aghori Singh , A I R. 1938 Pat. 68-178 1,0 487. 

Position of Person holding a certificate on hsh&lf of a Minor There is some 
distinction between a certificated guardian and the guardian who holds a svcceencn 
certificate on behalf of a minor The power of the former ceases as soon si the 
minor attains majority; whereas the power of the Bolder of the certificate ders 
notoomefco an end so long as the minor does not, on attaining majonty, get tbe 
certificate revoked; so that a payment to tbs bolder of the certificate until revoca- 
tion thereof will give a valid discharge, Ganpaya v Ernhnappa, 26 Pom. L It. 
491: A.I R 1924 Pom 394 : 80 1 0. 422. 

Oonolutlve ~ A person who is granted a Certificate acquires a conclusive 

title to recover debts due to the deceased , and if any body refuses to pay tbs debts 

to him he acts wrongly and as such must pay interest, Oruntal G S . Lift As&v.* 

ranee Go v Ventedu Ammtiaju, 85 Mad, 162 ; 9 M,L T. 461 : (1911) 1 M.W.N 276 ; 

10 I C 369; Stlhambt.ra Vadhu Ammal v. Thjrnpal K.PtUat, 39 MLJ 406 — 

A.I.R 1928 Mad 66 -106 I C 126 Tbs language of tbs section cleaily Bhows 

that the oei tificats is conclusive as against the debtors and the persons liable cn 

the seouuties, [Bnnahco v Syed, 2 W li 70, Lnpan v Bhageln, 86 All, 423 : 12 

A.L.J. 624 : 26 I C 320 J and, tberefoie, such persons are bound to make payment 

to the oerbifioate-ho'der. who alone can give them dieoharge from the debt upon 

payment, Kuohn Iyer v Venguammal, 60 M LJ. 482-A.I R 1926 Mad. 407- 

(1926) MW.N. 116-23 L.W 728 -93 I C. 360 ; read also Thenapt a Chettiar v. 

Indian Overseas Bank Ltd , (1943) 2 M.L.J 201 - A I.B. 1948 Mad 743 (case of ft 

person in Federated Mala; States, when overrun by Japan). It is not for tbe 

debtor to question the right or title of the certificate. boldei, Charon Das v. 

Nathnmal, AIHJ934 Lab 79-148 I C 240. A debtor cannot maintain a suit 

to set aside a suooession oertifioate obtained in i aspect of tbe 

No suit lies to sot aside debt be owes. Ibid : but tbe Mediae High Court bat 

a certificate. , , „ . , . . . 

held that a member of a joint Hindu family can maintain 

under see. 42 of the Bpeoifie Belief Act a suit fora baie declaiatton that be ie 

entitled to oolieot tbe deceased's debts as against the peieon to wb< m a Succession 

Certificate has alieariy been granted. Chinnaha t. Tulsi, 16 M.LJ 899. Cf 
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Russiti v Rami ah 22 W.R. 801 ; Sharasat v. Knursed 19 I.C. 968 (PAt.). A 
jadgment-debtor cannot go behind the terms of the Succession Certificate, Ovlafa 
Khaliq v, Taiardak' Ali t 28 C.L.J. 399:46 1.0.890; Pearilal v. Jhabhalal, 8* 
I 0. 604 So it has been held that the eeotion ie conclusive of the right of the 
Certificate-holder enabling him to oolleet or sue for the debt due to the deocasf d% 
Metnatchi v Anathanarayana , 26 Mad. 224 : 12 M.L J. 160 ; Sharafat v. Khuisled % 
supra ; and this will be the position even if somebody else other than the Certificate- 
holder turns out to be the heir of tbs deceased. Paratnananda Chaty v, Veerapian* 
89 M L T. 611 — A.IR 1928 Mad. 218 • 107 T.C. 481. An assignee of a deceased 
orediGor acquires a conclusive right against the heirs of a deceased debtor 
(mortgagor). Azmal Alt v, Sitala Bux t 9 A.L.J, 766 : 16 1 O 108 ; Cf. Shtlram v. 
Muhammad. 39 P.R, 1899 ; Usher Chand v. Syed Muhammad . 99 KB 1699 ; 
Per in gad t v.Penngadi K 6M.H.CB 283 ; Oauri v. Oayadtn, 4 All. 866: 1682 
A.W.N. 66. A mortgage not being a debt under this seotion, nor a security under 
seo. 370, no succession certificate Is neopssaiy fot it and if a succession certificate 
is at all taken in reipeot of it, that will not give the certificate-holder any title 
to sue on the mortgage, (executed in favour of hit deceased brother). IJe can eue oi iy 
on the basis that he is an heir of hie deceased hi oilier, and the certificate can at hist 
furnish some evidence for the purpose, Ramu S-in^h v. Aghori Stngh, A 1 B. 19£8 
Pat. 68 ■* 178 I O. 487 Comp Rahmatyllahv Sabha BiU. 1938 A.W, 21 (B R.), 

Not conclusive of wb&t matters*. — A finding as regards an adoption t> the 
Certificate Courtis not conch five, Sardai v. Ram, 1102 A.W.N. 62; nor ie it 
conclusive on a question of heirship, which may be tried afresh in a regular suit, 
see Bliugahutty v. Bholanath, 8 W.R. 817 ; JLanjoov. Dametnah, 17 W.R. 848 ; 
Ghundromoni v Rastibehari , 21 W B, 24; Huiro v Ramanunda , 22 W.R. 274; 
Gouree v Lachman, 22 W.R. 102; Paramtinanda Chary v. Vtaropjan, At, pro , 
bimilarly, a finding of su^h Court, as to the validity of a will, will not be conclusive 
and will not debar a subsequent proceeding, Anund Chunder v. Banet, 11 W R. 
127 ; Kalee Chundtr v. Gobind , 12 W B. 464 ; Anand Mohan v. Jndrcmoni, 16 W B, 
914; Salih i v Wo< ma Sundnri, 18 W.R. 266. In a later oase however it has been 
held that a question fully dealt with upon all the available materials will preclude 
a re-agitafcion over it belwsen the same parties, Guetiharte v Phuljhurte 24 W R. 
178. Cf. Ram Kripal v Rup Kuari t 11 1. A 87 and Hook v Admini&tratar -General , 
48 Cal, 499 • 83 C L J. 406 : 25 C W.N 916 (P C.), but these dtoisious should Le 
read subject to sec, 887, ivfia> Cf Sec. 384 which gives finality to a decision of the 
Certificate Couit. suljtct to other provisions of this Part , e g. see 887. 

What rights cannot be conferred by a Certificate A succession certificate 
merely entitles the holder to collect the debts due to tbs deceased, and not to recover 
possession of the deoeased'a moveable or immoveable properties, Mahal ir Satan v. 
Lxla Baldeo Sahai, 1 1.0. 205 (Cal ). The certificate does not make tbe granUe the 
beir of the deceased, but only authorises him to collect the deLte, Ram Scran v. 
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Qappu Ban. 71 P.W.B. 1916: 88 I.C. 608; Sukumar Dib B(y v Parbalibala. 
I L.R. (1941) 3 Cal. 811-A.I.R. 1941 Cal, 668-198 I.C. 471. Cf.AJR.19M 
Pipsu, 66, cited at p. 690, ante It doee not and oanoot determine any intricate 
question of title or deoide what property does or does not belong to tbe estate of 
the deceased, Waselun v Gowhurnn , lOW.lt. 66; Gunindra v. Jugmala , 80 Cal. 
681. Of. the notes under see 978, at p. 701, ante. Also Qobind v Doorgafncni t 
28 W.R. 270 ; Boyehan v.Ganesh, 2NW.P. 439, The certificate doee not give 
any general powers of administration of the estate of the deceased but is confined 
only to the collection of debts, Charusila v. Jyot*$h t 89 l.O. 167, 

Effect of payment to person really entitled before issue of Succession OertifL 
cate : — Payment of debt by the debtor to the person really entitled, before tbe grant 
of succession certificate, atfords him complete protection against the certificate- 
holder, Kuchu Iyer v. Venguammal, 60 M.L J 482 **(1926) M.W.N 116-28 LW. 
728-A.IR. 1926 Mad. 407-93 1 0.860. 

Oourt-fee for suit for recovery of money from certificate holder -Bead A.I.K. 
1964 All. 166 

*382. [Sue. Cett. S. 17] Where a certificate m t ho foim, ns 
nearly ab circumstances admit, of Schedule VIII — 

Effect of cor fclfii'ttfco 

granted or extended by ... 

Indian reprobe.it itivt (a) has been granted to a resident within a 

in foreign state u-id f 0 re, 4 ?u State by an Indian representative accredi- 

in oetUiu ofcuer canes n J 1 

ted to that State, or 

(b) has biien gi anted before the commencement of tbe Tart 
B States (L'tws) Aot, 1951, a resident within any Part 
B St ite by a District Judge of that Slate or has been 
extended by him in such form, or 

(o) has bren granted after tbe commencement of tbe Part B 
States (Laws) Aot, 1951, to a resident within the State 
of Jammu and Kashmir by the District Judge of that 
State or has been extended by him in such form, 
the certificate shall, when stamped in accoidance wit the provisione 
of the Court-fees Aot, 1870, with ipspecb to certificates under this 
Part, hav^ the same effect in India as a certificate granted or 
expended under this Part.] 

Qarttficata granted or extended by Indian Representative in foreign eonntjy 
Under this aeotion a certificate or an extended certificate granted by tbe Indian 
representative within a Foreign Ptate when atamped according to the Com t Fees 

1 Substituted by Act xxxiv of X9ol. s. 2, for the former section. 
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Act, will have the same effect in India, a* a certificate granted under this Part will 
have under see. 380. A certificate of heirahip etamped with the proper stamp and 
granted by the old Politioal Agent of a Natve State* waa to be recogniaed by the 
Civil Courts in British India, and sec. 885 would preclude the granting of a fresh 
certificate by suoh Civil Courts, Annapumabat v Laksman Btkaji, 19 Bom. 146, lhe 
underlying principle of this rule is that the law always rcoognists the prerogative 
of the Judge of tbe Domicile to determine the representative title to the deceased s 
property, Goodman s Trusts, 17 Cb JL>. 366 ; Audios v, Andros , 24 Cb. D. 687. lhe 
Court of domicile is tbe forum concursus whiob the claimants upon death are to 
resort to for authority, Pie&ton f, Melville, 8 Cl & P 1 ; Doglioni v. Crispin, LB. 1 
0«L. 801 ; Comp Enohin v. Wy'ie, 10 0.L.O 18. lhe right of auoceaeion ie deter- 
mined with reference to the lex domocilii, Ammuni v. Krishna, 16 Wad 406 (406), 
and any adjudication on euch right by tbe Court of domicile will be accepted in 
this country, and this section giveB effect to this principle. Cf Be Trvfort , 86 Ch. D. 
600 (fill). See also Ewing v. Orr-Ewing, 9 A C. 84 (41) ; 10 A.O. 468 Bead Footes 
Private Internationa \l Law, 3rd Ed. pp. 265-266. Tbe claimant ahould establish 
bis representative right in Court of domicil and Bhould then apply to tbe Indian 
Representative for tbs issue of a certificati in his name, so as to be operative 
under this aection, Ammuni v. Krishna, supra The Indian representative should 
make a grant and not merely affix his signature to the certificate, Vide Mat, using v, 
Am'id Kunhf, 17 Mad 14 (16), cited infra. 

O'd Political Agent of a Native State:— A certificate of beirsbip (if stamped 
as contemplated by this section) granted by the Politioal Agent of a Native State 
takes effeot as a certificate granted under this Part, vide supia ; also Annapurnabae 
v> Laksman Bikaji, 19 Bom. 145. Suoh a certificate of heirship cannot be treated 
by the Distiiot Judge as invalid merely because tbe applicant had not given to the 
Politioal Agent the necessary information as to the other relatives of tbe family, 
and no notioss had been isB isd to them. These irregularities may be a ground 
of revocation of the certificate bv the Politioal Agent, himself, but will not enable 
the District Judge to treat it ea a nullity, Ibid A tme, copy of a probate signed by 
tbe Political Agent of a Native Stats is not a certificate "granted \y an Indian 
representative” within tbe meaning of tbe former section. Were ‘'affhlrg of 
signature" is not such granting as is required by this section ; it mayseivstbe 
purpose of sec. 86 of tbe Indian Evidence AcL Manasingh v, Atnad Kunhi, 17 Wad*, 
14 (16) See also Ammuni v Krishna, 16 Mad. 406. 

Snoessslon governed by Lex Domicilii ; — Tbe lex domicilii governs all ossea of 
succession, vide at p. 718, supra ; also Polter v. Brown, 6 East, ISO ; De Bonnevdl 
v. De Bonnsvah 1 Ourt, 856 ; Price v. Dewhurst , 4 My. A Or. 76. As to tbe effeot 
of grant by English Courts, read Ewing v. Orr-Ewing, 9 A.O. 84 (41). Cf, 10 
A 0. 463. 
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383. [Sue. Cert. S. 18 ] A certificate granted under this Part 

BeyoMtion of oertifloftte “W b « rooked for any of the following causes, 
namely 

(a) that the proceedings to obtain the certificate were 
defective in substance ; 

(b) that the oertifioate was obtained fraudulently by the 
making of a false suggestion, or by the ooncealment from 
the Court of something material to the case ; 

(c) that the oertifioate was obtained by means of an untrue 
allegation of a fact essential in point of law to justify 
the grant thereof, though such allegation was made in 
ignorance or inadvertently ; 

(d) that the certificate has become useless and inoperative 
through circumstances ; 

(e) that a decree or order made by a competent Court 
in a suit or other proceeding with respect to effects com- 
prising debts or securities specified in the certifiate 
renders in proper that the certificate should be revoked. 

N B .' — Compare the provisions of thii section with those of eeotion 263, 
nnt$. The word "may" in the eeotion makes its application diaoretionary with 
the Court, Ratna Bai v Makhan Singh, (19f 8) 1 Andhra W K 66. 

Which Court can revoke; — A certificate oan be rsvokid only by the Court 
which granted it. lhie, however must be to only when the Court granting the 
certificate it still eieroieing jurisdiction in the distriot. A District Judge can with- 
draw a ease to his own file under see. 388 only when the oast ie pending deoition, 
therefore where a oertifioate it granted by a Comt, inferior to that of the Distriot 
Judes, but invested with power under sso 888, the Distriot Judge bet no power to 
revoke such a oertifioate hereunder, Sukhia Bewa v. Secretaiy of State, 21 C-LJ. 
164 : 19 0 W.N 661 : 27 I C. 821. 

Clause .a): Defective in Substance ; — A certificate may be revoked for went 
of proper citation, Be Gunga Bhhin, S C.W.N. 607 foited st p. 487,). Cf Monickv, 
Rij, 19 W.R. 262; vide the notes and oases under the beading ‘ Non-citation, ifs 
ground for revocation" at p 486. ante ; also vide under the heading "Defective 
in Snbetanot," at p 4'»6, anti. Where a oertifioate has been granted witbont 
issuing notioe to a party preferentially entitled and the tobedule of debts attached 
to the application is misleading, and materia) psrticnlais have been concealed 
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Urom the Court; the certificate should be revoked, Domini V Fatuman* , 6 P.L.T. £64 v 
A,1.R. 1924 Pat 620 : 79 1,0, 689 ; Deity Laipakhanga v. Tasram K, Singh, A I B- 
1961 Manlpnr, 69 Where the notice lor a minor is served upon a person having 
interests adverse to those of the minor, the proceeding will be considered “defective 
in substance' and the certificate will be revoked, Sharifunnisto v. Masoom Alu 
42 All. 34*7 : 18 A.L J. 814 ; 66 1 CJ 880. Cf. the cases at p. 490 under "Minor 
not represented." Assuming jurisdiction in contravention of seo. 871 will vitiate 
a grant, Re De Stlvo, 26 All. 366 ; but an erroneous deolsion is not tantamount to 
defeot of jurisdiction, Official Trustee v. Ktmadini , 37 Cal. 887:6 1 0.978; 
JtiQyessur v. Bhagobutty. 14 W R. 469. 

Clause (b) : Fraud and False Suggestion : — An order obtained by fraud and 
misrepresentation should be revoked, Hamida v. Ncor Btbi, 9 W.R. 394 ; vide also 
Mancharamv. Ealidas. 19 Bom 821 ; Re Bhabada Dost, 8 B.L.H. 18 (App.) ; Re 
Jogoiwar Dhar . 14 W R. 464 ; Ifadhu Krishna, In re AIR, 1988 Bind, 1 60 -117 
I.C. 416. Vide also notes and oases under an identical beading » t p. 497. If the 
schedule of debts annexed to the petition are misleading and material facts are 
concealed, the grant will be revoked, Dnmini v Fatumani , cited supia. Cf, Bametley 
v. Powell, 1 Ves Sen. 119 ; Ahhhadayini v, Kama dhar , 10 C.W.N. 1108 : 31 I.C. 

Inherent Pow«r ^ Vftry ^ ourti has Bn inherent power to mske an enqniry 

into fraudulent abuses of its own processes, Bihun v. Blahu 
11 W R. 153 ; KhiUromoni v, Madhnb , 13 W.R 160 ; Harrison v. Heldon, 2 8tr. 
911; Skeo Purunv. Collector of tiurun, 13 W.R. 266 ; but see Venhatamma v. 
Chengalmyappa, 7 Mad 666. 

Olau8a fc) : Uat,rue Allegation : — Vide notes and oases at p, 497, ante. An 
allegation as to ahsenoe of an impediment f vide sac. 872 (e) ], where a will exists, 
will he an illustration in point, Cf. Re Adija, 11 l.O. 201 (8iod.) ; Re Mohendra, 
6 0 W.N, 877 (381). 

Clause (d) : Useless and inoperative .--These terms refer to eiroumstanoes 
which render the grant iufrnotuous, Balagangadher v. Sokwatlai , 26 Bom. 792: 

4 Bom. LR. 6b7. Vide notes and oases at pp. 4^7-98, ante. When the certificate 
become inoperative through circumstance*, it is open to the Court to revoke the 
original grant and modify its teims, Sharifunniuo v. Massocm Ah , 42 All. 847 : 
18 A.L.J 314 : 66 1.0 380. 

Clause (e) : — The certificate is also revocable when it becomes practically 
nugatory because of some decree or order made by a competent Court. A suit for 
declaration of plaintiff s right to oolleot debts due to the deceased, is not affected 
bj this clause, Chtnnappa v. Tulsi Ammal , 16 M L 3. 899. 

Revocation at the in stance of a person claiming under a will falling within 
eec 57 (e) :<— Where a person olaims under a will falling under s^c. 67 (o) of the 
91 
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Act. he oan apply to have a succession certificate revoked hereunder without 
obtaining a probate, iuasmuoh at sec. 218, which requires a probate does not 
apply to a will falling under olause (o) of sec. 67, Janki Bai v. Durga Bai t 1988 
AL.J. 989-A.1R. 1938 All. 640. 

Limitation; — The certificate oan be revoked at any time when the oircumi* 
tanoes enumerated in this section are proved irrespective of the fiuality of the 
grant by reason of no appeal having been filed against the same, Stikhta Bewa v. 
S:cretary of State, 21 O.L.J. 164 : 19 O.W.N. 661 : 27 I C. 821. 

What is no ground of Revocation A eerfifmte cannot be recalled because 
there is an heir in nearer degree, Kubir v. Bam Kanayee, 17 W It. 174. lbe right 
of transier (if any) of the certificate-holder is not affeoted by this Act, and no 
revocation can be ordered on the ground of such transfer, Bunglol v. Amalal , ll 
A.LJ. 968; Baman Lalji v Earidas. 88 All 474. 

Omission to apply under this Section, if bars right of Appeal — An appeal 
lies from an order granting a certificate and it is not incumbent on a part) to 
exhaust h 8 remedies under this section before prefenmg aD appeal. Bhdhalal v. 
Butdo , 42 All. 612 : 66 I.O. 181. 

Power of High Court: — The High Court oan i evoke a certificate wrongly 
issued by the Lower Court, Mu Iyaz v. Taleb Alt, 18 W.K. 380. Cf Gangwi' 
Biji Stngh. 9 AN l7d ; Susman Qossem v Bam Char an, 6 W.K Mis. 48. N B — 
These are oases under seo 6 of Act XXVll of 1860 ; also Be Shamlal Bass, b 
H.L K Ap. 21. 

381 [Sue Cert S. 19] (1) Subject to the other provisions of 

. , tine Part, an appeal uball lie to the High Court 

from an Older of a Diafci ict vudge granting, refus- 
ing or revoking a certificate under this Part, and the High Court 
may, if it thinks fit, by its order on the appeal, declaie the person to 
whom the ceitificate should be gi anted and direct the District Judge, 
ou application being made therefor, to grant it accordingly, in 
supersession of the certificate, if any, alieady granted. 

(2) An appeal under sub-section (1) must be piefened within 
the time allowed for an appeal under the Code of Civil Procedure, 
1908. 

(3) Subject to the provisions of sub section (1) and to the 
provisions as to reference to and revision by the High Court and as to 
review of judgment of the Code of Civil Procedure, 1908, as applied 
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by elation 141 of that Code, an order of a District Judge under thje 
Part eh&l) be final. 

Order* appealable: — An appeal lies from an order granting a oertifioate at* 
the appellant is not bound to more the Court granting the oertifioate to revoke it, 
Eadbs Lai v Bindo , 66 I C. 181 (All ) ; Cf Tarini v. Rama Sundari. 20 W.B. 812 ; 
the order granting a oertifioate conditional tipon furnishing security is appeal- 
able. Biri v Barkhntdar, 189 P B. 1908 ; Cf. Bai Devkore v Lalchatid t 19 Bom. 
790 : B hag warm v.Muntlal, 18 A L J. 214; Sundrammal v. Kullap a Cheit t, 6 
M.L J. 86 ; Abdul Humen ?. AK Parali, A. I B. 1966 Madh. Pr. 226 ; so is an order 
granting a oertifioate to one of several claimants on oondition of furnishing 
seounty, Bat Nand Koer v. Mag an l al , 86 Bom. 272 : 18 Bom. L R. 1208 : 12 I.C. 
921. An appeal lies from an order granting a oertifioate for collect* on of a pert 
of debt, Sttal Lsvt v. Dtb\ Prosad , 16 All 21 ; or from an order of a Distriot Judge 
declining to grant certificate notwithstanding that the Court appended a note to 
it that if another application in different form was made he would ooneider it, 
Annapurna v.Nahnt Mohan 42 Oal, 10 . 18 C.W.N.836: 28 l.C. 666. An order 
refusing to grant a oeifcificate is appealable, Gu^i v Nalta 
Order refueing certifl- n , p R W81 . Baga Singh v . Kher a t 68 P B. 1888 J 

Muzaffar v Rahim . 78 P.H. l8Sfr; [contra -108 P,B. 1888). 
That is the position in respect of the dismieal of petition which seeks not only 
revocation but prays also for a gmnt, S, Altsra v il lan^ala Ktvian, 26 Pat 2o8 — 
A.I.B. 1946 Pat 416-223 I.O. 609. An appeal will lie also from an Older refusing 
to grant a certificate of heirsbip under Regulation VI II of 1827. Rangnbai v Alajt , 
19 Bom. 899 ; Jasermal v Naztr, 18 Bom 748. as also from an order of the Agent 
to the Governor of Viz&gapatam, Babubalendi ant v, Babubalendrant , 81 Mad 362 • 
18 MLJ. 262 ; 8 M.L T. 264. An order levoking a ceitl- 
Og- refu8ing t0 r *‘ fioate is appealable. The section does not mention the order 
refusing to levoke or oanoe) a succession oertifioatie. But 
the Allahabad High Court has. in one oaae, held that an order refusing to i evoke 
a oertifioate (and grant one instead) is in effect one refusing to grant a certificate 
and as such is appealable under this seotion, Shan funnies a v, Massoon Alt , 42 All, 
847 : 18 A LJ 814 : 2 U.P.L R (All ) 67 : 66 1 0. 860. Read the obaeivation of 
Ranade, J. In Mancharam v, KaUdat, 19 Bono. 821 (826). In a subsequent oaae ©I 
the Allahabad Court, Meara C.J, aDd Ben J. have held that when the order is merely 
one refusing to cancel a 8nccesaion Certificate, no appeal lies from the order, 
Krishna Kuman v.Naubahar 1981 A.L J 200- A.l R. 1981 All. 249-UO 

I O, 8, Thie latter view has found favour with the Lahore Court, which ha« die- 
tinguiahad the oaee of 42 All. 847, supra [see Rura If a l v Parmeshari, 8* P.LR, 
635"* A.I.B 1988 Lah 66-149 1 0 -486], as also with the Patna Court 
\8ingsehwur Ptassad v. Surja Deni, 80 Pat 1248- A I R. 1962 Pat, 142). W here 
a oertifioate Is granted exparte without giving notioe to the opposite party, he la 
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entitled to oome to Court by way of appeal ; it is not incumbent upon him to 4lk 
for revocation of the certificate, Bindo v. Radha Lai 42 All. 012. But aee Tapeebra 
v. Ajudhia. 1881 A. WN. 162. An order made under aeo 876 (1) refusing an 
application to extend the certificate to any debt not originally specified therein is 
appealable, Radharaman v. Gopal Chandra 27 0. W.N. 947— distinguishing, far 
courtesy's sake though virtually disapproving, Venkateswarulu v. Brahmaravulu, 
26 Mad, 684. If there be no contest before the District Court, the High Court 
oannot interfere or remand, Deity Laspakhanga v. Jasren K> Singh, A. LB. 1961 
Manipur, 52. 

Orders not appealable : — There is no right of appeal where the older of the 
Judge is either conditional or provisional and does not eventnate in a final order, 
Ranhaiya v. Kanhatya , 46 All. 872 (374). An order that a oertifioate will be 
granted on the applicant furnishing senility is not a final 
rity^f appealabls, ord ® r * rBnfcin « or refusing to grant a certificate, and is there- 
fore not appealable. Bat Dtvkore ? Lai Chand, 19 Bom, 790 
(796) ; Nanhn v. Gulabu, 26 All 173 ; Jasoda v. St .journal, 63 1 C. 846 (Nag ) ; 
Mayil Rothil Kunjunni Nair v. Vadakeveetil Kongathil , (1910) M.W.N, 266 : 7 
M L T. 246 : 6 T.C. 699 ; Gouri Dutt v. Mai Ha , 2 A,L.J, 606 ; Re Poddo Sundari , 
8 All 304 \ Bhiugivani v, Mannilal, 18 All. 214:1891 A'W.N 46 ; Dilraj v. 
Jagdat. 5 O.O. 213 ; Rajmohtni ? Denobundhoo , 17 W.R. 666 ; Lucas v Lucas, 20 
Cal 2 16 ; Rama Reddt v. Papi Rtddi, 19 Mad. 199 : Monmohmee v, Khetra Goial , 
1 Oal 127 : 24 W R 362 ; Sundarammol v. KuHappa, 6 M.L.J. 86 ; Re Rukmm, 

1 All, 287 ; Naurangt v. Raghubanei , 9 All 231 ; Chitrarekha Dai v. Balu Bamman 
Rai , 10 Pat 885 «■ A I.R. 1932 Pat. 117-136 1.0. 624. But in a Caloutta case 
Meo’ean, OJ and Hanerji, J. held that an older granting a certificate though 
coupled with a oondition that security is to be given by the applicant is neverthe- 
less an appealable order under this seotion, Radha Rani v Br dalun, 26 Cal S20 : 

2 0. W N. 69: 10 WN. 264 (n)— dissenting from Bhauguani v. Mantlal 18 All. 
214 (supra). See also Venkata v Chinna . 6 M L.J 28 ; Arumuga v. Thagammal, 
20 Mad 442; Biri v Barkhurdar, 139 P B 1908: 4 P LB. 1909: 166 P 7V.B. 
1903 ; Bai Nand Koer v. Maganlal 86 Bom 272 : 13 Bom. L.B 1208 ; 12 1.0. 92 ; 

Kminiv Eloyn^r, 6 1 0. 499, Order refusing to impose condition of security is 
not appealable, 31 Pat. 401-A I.R. 1968 Pat. 185 No appeal lies where the 
Court granted the certificate to the applicant jointly with another. Re Pran Rhnn , 
17 W.R. 288 ; nor does any appeal lie regarding the form of certificate, Banes 
Maihub v. Ntlambar, 7 W R. 876. There is no appeal from an order rejecting a 
petition to recall a certificate, Be Nanuk Perthnd, 6 Oal. 40 ; or in other words, 
no appeal lies from an order refusing to cancel or revoke a succession certificate, 
Ahmed Ebrahim v Government of Bombay, I. L.B (1948) Bern. 26 a *44 Bom. L.B. 
9L2-AI.R. 1943 Bom 60-206 1,0. 636, relied on in Singeshwa? Prasadv. Sutja 
Dm, 80 Pat. 1243- A. LB. 1962 Pat. 142, (Read VI Legsl Miscellany at p. 16 ) 
No appeal lies against an order granting an extended certificate in reapeot of 
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additional debts, VenknUtwaruh v Brahmaramlit, US Med. 634 (iupra)— 
distinguished, though virtually disapproved in Radhamaman v. Gopfll Ckmdtr, 87 
O.W N. 947 {supra). Thsrs is no appeal from an order direoting (reeh seonrity t* 
the extent to wbiob a seourity has been diminished, Alla Soondaii v. Srinath Saha, 
80 Oal. 641. The reason for denying right of appeal to an order requiring seourity 
is that snob an order is discretionary- Cf. 19 Had. 199; 6M.LJ. 86; 17 W.R. 
666; 1 Cal. 127 ; 24 W R. 362 (all oited above). N. B —For power of appellate 
Court to interfere with trial Oonrt s discretion on appeal, Vide Kirani v . Subabhat, 

6 Bom. 28. Of. Ex parte Marshal, 6 Ch. D. 878. 

Forum of Appeal When an inferior Court i» invested with power under 
eeo. 888. an appeal from an order of such Conrt lies to the Dletriot Jodgeend not 
to the High Court, Mahabtr v Jai Ram, 2 Lah. L J. 812 ; Basti Begum v. Davlat 
Bahadur, 16 0 0. 197 : 21 1.0. 888; Jajramdas v.MangalDas 121 P.W.B. 1917 : 
41 10.640; Subba Rao v. Palaniandi. 17 Mad. 107 : 4 M.L.J. 79. Read boo. 
888 (2), Proviso So, an appeal from an order passed by a Muneiff (specially 
empowered nnder seo. 888) lies to the District Judge or a Bmall Causes Conrt 
Judge, Husain Bibi v. Htngun Bibi. 84 All 148:8 A.L.J 1800:12 1.0 926. 
Although a subordinate judge, happening to bean Additional District Judge, ie 
invested with the powers of a Distriot Judge, still if an order grauting succession 
certificate is made by him qua a Subordinate Judge, an appeal against his order 
will lie to the District Court by reason of the proviso to seo 888 (2). post, Bisrsar 
Shtodayal v Jairan 1940 N L.J 106*" A I K. 1940 Bag 162-187 IG. 119; also 
A I.R. 1960 Raj. 9. In the Punjab, under Government Notifications Nos. 670 A 
671 (4-11-1889). appeals from orders passed by a Distriot Judge or Subordinate 
Judge lie to the D.visional Court, Tilcaya v. Launga, 124 P.R. 1890. 

Second Appeal S— There is no provision in the Act for a second appeal in 
any oase. Subba Rao v Palaniandi. 17 Mad. 167 : 4 M.L.J. 72, 

When appeal barred by Estoppel A pereon who bas oonasnted to aoerti- 
fioate being granted to himself jointly with others oanuot challenge ite validity 
by way of appeal, Ram Raj v. Brtjnath, 86 All, 4VQ : 11 A.L J, 717 . 20 I.C. 889. 

Power of an Appellate Court The Appellate Oourt will not ordinarily 
(though it oan) interfere with the discretion of the trial Conrt, see 2 A.LJ. 696 ; 
6M.LJ. 86; 8 Bom. 28 ; 18 Bom.L.R. 1208 (eited supra). W here the lower 
Oourt rejected the application without entering into the merilB, the District 
Judge, on appeal, oan greDt the certificate, Chhaganlal v . Bai Nathi, (1896) P.J . 
697, The appellate Conrt ean exeroise all the powers of the Trial Court. Ram 
Krishna v. Nagammal, (1911) 2 M W.N. 142 ; 10 M.L.T. 164. 

Review:- Sub-geo. (8) authorises a review of the judgment of the Certificala 
Coat*, see 1 Cal. 101 : 24 W B. 876 ; 6 M H O.B. 417 ; 18 W.B 418. No tprnl 
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liei from on order rejecting an application for review. Norain *, Parmithrt, 40 
I.0. 134 i also vide notes at pp. 600, & 072, ante, • 


vision '.—Vide, 19 Bom 790:1894 P.J. 897 and (1911)9 M W.N. 142, 
supra ; also vide notes ot p. 672, supra ; and the observations of Ranade, J. In 
Manoharamr. E alt das, 19 Bom, 821 (826) ; Malsabhai v. Vithoba, 7 Bom, HO R. 
App. 26. Of. Amir Husain v. Sheo Buksh, 11 Oal. 6 ; Balakrishna’s ease, 40 Mad. 
798: 22 O.W.N. 60 (P.O.). 


Costs; — Where an appeal is prohibited tinder this aeotion, no appeal lies as 
to oosts alone, Bam Ohulam v. Shtb Din, 1892 A W.N. 28. 


O. P, Code hew far applies; — Vide, notes at p. 694, ante, also, Eanhaiya v. 
Kanhatya, 46 All. 872 : 22 A.L.J. 346 : A.I.R. 1924 All 876 : 79 I.O. 868. 

385 . [Sue. Cert. S. 20] Save as provided by this Act, a 
, ... L . certificate granted thereunder iD respect of any cf 

previous certificate, pro- the effects of a deceased person shall be invalid if 
administration^ 0 ' 11 ° f ^ere ^ aB been a previous grant of such a certificate 
or of probate or letters of administration in respect 
of the estate of the deoeased person and if such previous grant iB in 
force. 


Effect of a Certificate ; — The existence of a previous certificate or of probate 
or letters of administration invalidates tbs subsequent giant of a certificate. 
But if the previous grant has oeaeed to be in force, a subsequent grant is possible. 
Cf Be tiarojebashini. 20 0 W.N. 1126 (cited at p. 718, on/s). Vtde alio the notea 
and oasee under seoe 881 and 216, ante This aeotion reed with see. 862 precludes 
the granting of a oeitifioate, where a eeitifioate baB already been granted by tbe 
Political Agent of a Native State, wbioh the Judge in British India is bound to 
recognise, Annapurnabat v. Lakshman, 19 Bom. 146, 

Separate Certificate ; — A separate oertifioate oannot be applied for end 
granted to each and every heir entitled to a fractional share In the eetate of the 
deoeased, to ae to qualify him to separately reoover hie share of the debt*, 
Shamsunnissa v Wajtd, 1890 A. W.N, 91. 

386 . [Suo. Oert. S. 22] Where a certificate under this Part 
. has been superseded or is invalid by reason of tbe 

p» n ymenu n m°de m gwd certificate having been revoked under section ‘683, 
futh to h,w.r of or by reason of tbe grant of a certificate to a 
iiwitd oerMiiciti . person named in an appellate order under section 

384, or by reason of a certificate having been previously granted, or 
for any other cause, all payments made, or dealings had, as regaids 
debts and securities spec fied in the superseded or invalid certificate, 
to or with the holder of that certificate in ignorance of its superses- 
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sion or invalidity* shall be held good against claims under any other 
certificate. 

Bifaot of bonaflde payment under enperieded, revoked or invalid Certificates 
Vidi notea and oaees under eeoe. 216 and 297, ante. 0». also Be Chamberlain, L.B, 
1 P. & D. 816 ; Batna Bat v. Makhan Singh, ( 1 968) 1 Andbra W.R. 66. 

387 . [Sue. Cert. S. 25] No decision under this Part upon any 

Bifwt at decisions of right between any parties shall be 

under this Aot, and held to bar the trial of tbe same question in any 

o^lliolu “hereunder. 0 ' fluit or in aQ y other proceeding between the same 
parties, and nothing in this Part shall be cons- 
trued to affect the liability of any person who may receive the whole 
or any p i.rt of any debt or security, or any interest or dividend on 
any security, to aocouut therefor to the person lawfully entitled 
thereto. 


ETeet of Decision under this Part: — No dsoision under this Part upon the 
question of right between the parties bars the trial of the same question In any sub- 
sequent suit or proceeding between the same parties. Tbe certificate only authorises 
collection of the debt due to tbe deceased, Jicn v Syed Alt. 6 C.W.N. 494 ; Mvrh ▼. 
Achut !)<*&, 6 Lab. 105 : A, I It 1924 Lab. 498. It is no proof of the certificate- 
holder's title to the debt, Ilamu Singh v. Aghoii Singh , A J,R 1988 Pat 68-178 

I.C. 487 [n fact, the value of oertlficRte in provii g title ib ml, liahrt atvlla v Sahhn 

Bibi , 1988 A W R. 21 (B R ). Proceedings hereunder ate of a summary character, 
end therefore the decisions of a Ceitificate Court cannot be finally binding upon tbs 
parties, Hatton v. Chaudhuri, 2 L»h. LJ 678:68 I 0. 802 ; Of. Saheb Earn v. 
Gov'ndi, 43 All. 440: 19 A.L»J 266: 60 .0,774 The decision of the Geertifirats 
Court is not conclusive and cannot operate asr<s judicata in a regular suit, Bom 
Saran v Gappu Ram, 71 P.YV.R. 1916: 88 1 0 603; Mmh Dqhv. Achat Das, 
A I R. 1924 Lah. 493-92 1 0 138 So, a finding as to relationship given in a 

proceeding under this Pa.fc will not bar the trial of the same question in otl sr 
proceedings, (e g under sec 278. supra) between the same parties, v Ashtafi 

A I.li. 1926 Oudh. 670: bH I C 612; Batna Bat v Malhan Singh, (1966) 
1 Andhra W.R. 66 in oases where a ceitificate is not neoessaiy, its value is far 

less Thus, no certificate is necessary for suing on a mortgage as tbe heir of tbe 

deceased mortgagee If tbe heir getB himself armed with a certificate unneces- 
sarily, that will not give him title to the mortgage-debt or prove bis heirship, 
lie has to allege and prove his title on the basis of heirship, and if necessaiy. 
amend his plaint on that footing. Iiamu Singh v Ashen Singh , fit qra* 


388 . [Sac. Cert, 8. 20] (1) Tbe State Government may, by 
notification in the official Gazette, invest any 
Court inferior in grade to a Disti ict Judge with 
power to exercise the functions of a District Judge 
under this Part 


Investiture of inferior 
Courts with jurisdiction 
of District Court for 
purposes of this Aot. 
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(9) Any ioferior Court so invested shall, within Jibe loc%l 

limits of ite jurisdiction, have concurrent jurisdiction with the 
District Judge in the exercise of all the powers conferred by this 
Part upon the District Judge , and the provisions of this Part relating 
to the District Judge shall apply to such an ioferior Court as if it 
were a District Judge : 

Provided that an appeal from any such order of an inferior 
Court as is mentioned in sub-section (1) of section 384 shall lie to 
the District Judge, and not to the High Court, and that the District 

Judge may if he thinks tit, by his order on the appeal, make any 

such declaration and direction as that sub-section authorises the 
High Court to make by its order on an appeal fiom an older of a 
Distiict Judge. 

{‘6) An order of a District Judge on au appeal fiom an cider of 
au inferior Court under the laBt foiegoing sub-section shall, subject 
to the provisions as to reference to and revision by the High Couit 
and as to review of judgment of the Code of Civil Pioceduie, 1908, as 
applied by section 141 of that Code, be final. 

(4) The District Judge may withdraw any pioeeedings under 
this Purl from an inferior Couit and may either himself dispose of 
them or transfer them to another such Court esrablished within the 
local limits of the jurisdiction of the District Judge and having 
authority to dispose of the proceedings. 

(51 A notification under sub-section (1) may specify any 
inf-n ior C iurt specially or any class of such Couits in any local aiea. 

(G) Any Civil Court which for any of the purposes of any 
enactment is suhoi dinate to, or subject to the control of, a Distiict 
Judy*. shall, for the purp ises of this section, be deemed to be a Court 
inferior in grade to a District Judge. 

N B — This Motion enables the Looal Government to ineeet any Court 
inferior in grade lo a Diatriot judge with power to exeroise jurisdiction under 
thie Pert bv mean* of a notification in the local official Gazette ; for tbs noti- 
fication issued under this Part(l) in N.W P. St Ondh, see N.-W P. & Oudh, list of 
Looal B & 0 Ed 1894 p. 126. (2) in Bombay, see Bombay Liat of Local R St 0. 
Vol I. Ed 1696, pp. 49C-97 ; (3) in Madras, *e* Madraa List of Local B St 0. Vol. 
I JSd 1898. pp. 227-V8, (4) in Aaaam, see Aasam Mabual of Local B. St. 0. ltd. 
1693. p. 268. 

Snb.sec (1) A (21- Investiture of Iuferior Oourta with Jurisdiction Tbe 
following arc some of tbc instance* where suob Court* have been inveeted with 
junafidion hereunder. (1) A Subordinate Judge of tbe aecond ole ns in tbe Punjab, 
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b® can exorcist jurisdiction ^vcr east of debts dxoeedlirg Hi. 8,000, Rattan ▼* 
Ohaudhuri, 2IA LI. 676: £» 1,0 90H i (2)' A Subordinate Jtrdga in Bombay* 
who can also hoar applications under eec. 2 of the Bombay Begolatioti fill 
ol 1887* Pitamber ?. /swor* 17 Bom. 980 : Javemal *v. Nazir of Poona, 18 Bom. 
748. In io mo pteecs, even Munsitfs have boon insetted with powers hereunder. 
A Civil lodge in C.P* who is not inferior in grade to the District Courts aaonei 
be invested with power hereunder, Biralal v. Khushaliram, 16 O P L.B. 64, but a 
Subordinate Judge in that Province ie^an inferior Court although he happens to he 
an additional District Judge and is invested with the powera of a Diatriet Judge, 
Bisesar Sktodayal v. Hair cm, 1940 N.LJ« 1U6** A I.H. 1940 Nag. 169 187 10 119. 
A High Court notification under ece.89<l)of the Madras Civil Court* Aot is no 
substitute for a notification contemplated in this faction and cannot confer any 
power upon a Subordinate Judge to entertain applications under Part X of the 
Aot, Rengaraja Rao v. Ttthtbat Animal, (1949) 1 M,L J. 660“ 1949 M.W N. 1M“ 
A.I.B. 1949 Mad 618. 


Assistant District Judge -The position of auob Judges under the Bengal 
N -W. P. and Assam Civil Courts Aot (XU of 1887) is muoh better, and they oan 
deal with any matter ooming to them by assignment from the District Court. 
Vide notes under "Power of Tiansfer*' and under a like heading at pp. 602 and 
606. But under the Bombay Aot XIV of 1869, the District Judge oenDOt refer 
to an assistant Judge applications under special Acts for disposal, First Assistant 
Collector v Ardesir , 16 Bom. 277. 


No delegation of duty: — A District Judge cannot delegate to a Subordinate 
Court the duty of enquiring into the circumstances of a oaae, reserving to himself 
the power of making the final order, Rat Koer v Rupan, 142 P B, 1889. 

Concurrent Jurisdiction ; — Where the Subordinate Judge going into the 
merits of a oase refused the application, the District Court cannot grant a certi- 
ficate on a fresh application, Chhanganlal v. Bat Natho , 1896 P.J 697. 

Olauae (4) : Withdrawal of a Cast The District Judge can withdraw any 
proceeding from an inferior Court to hie own Court, but euoh power can be exer- 
cised only whec the oase is pending decision, Suhhta v. Seci'etary of State , 21 0 L J» 
164: 19 0.WN. 661: 27 J.C 821. 

Appeals from inferior" Oourte Vide notes under sec. 884, supra , at p. 728, 
ante ; also read A.I.B. 1960 Raj, 9 and the other oases cited theie As the Proviso 
merely detracts from the seotion to which it applies, it necessarily follows that 
where there bat been no notification by tbe Provincial Government, the proviso to 
aub-eeo. (2) does not apply, Ramanand v. Parkashanand, A.I.B. 1889 Peih.80* 
188 1.0. 667. 
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Forum of appeal from order of Seaior BubJudgo ofHW*F.P Wberotbo 
Senior Subjudgee ha?o been inmfeed with pofcer« to hear applioatioue under 
tbi» Act, they have cot been eo empowered by a Notification of the Local Govern- 
ment ae required by this eeotion ; the normal couree of appeal laid down in 
S.W.P.P, Courts Kegnlation is therefore not affected, and ihm appeal from an 
order made by tbe Senior Bub-Judge on an application under the Act liee to the 
Judicial OommieeioDer'e Court and not to the Court of tbe District Judge, 
Mt, Durga Devi v. Rupchand, A. I.B, 1988 Pesb. 62 “ 177 1. 0. 706. 


389 . 

Surrender Of 
Boded and 
certificates. 


[Sue. Cert. S. 27] (1) When a certificate under this Part 
super- b a8 bean superseded or is invalid from any of tbe 
1 < 1 V< 1 I 1<1 causes mentioned in eeotion 386, tbe bolder tbeieof 
shall, on tbe requisition of tbe Court which 


granted it, deliver it up to that Court. 


(2) If he wilfully and without reasonable cauBe omits so to 
deliver it up, be shall be punishable with fine which maj' extend to 
one thousand rupees, or with imprisonment for a term which may 
extend to three months, or with both. 


Oompare the provisions of this Motion with those of see. 296, ante, and vide 
ths notaa and oases thereunder. 


390 . [Sue. Cert. 8 . 28] Notwithstanding anything in Bombay 
Regulation No. Vlll of 1827, the provisions of 
r S emotion 370, sub-section (2), seotion 372, sub-section 
Bombay Regulation (l), clause (f), and sections 374,376,376,377,378, 

VIF of 1827, 379j 381 , 383 384) 387( 388 ftnd 38 9 with respect to 

certificates under thin Part and applications therefor, and of seotion 
317 with respect to the exhibition of inventories and accounts by 
exeoutors and administrators, shall, 60 far as they can be made 
applicable, apply, respectively, to certificates granted under that 
regulation, and applications made for certificates thereunder, after 
the 1st thy nf May, 1889, and to the exhibition of inventories and 
accounts by tbe holders of such certificates so granted. 

By virtue of tbieteetiou, aeo. 884 will be applicable to an order refoeiog to 
grant a oe-tifioate of heirship under Bombay Regulation Vill of I8il7 ; therefore 
an appeal will lie from euoh an order, Rangubai v. Abajt, 19 Bom. 899 ; Javtrmal 
v t N*zir of Poona, 18 Bom. 748. 
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PART XI. 

Miscellaneous 

391 . [Pro. B. 149] Nothing in Part Till , Part IX or Pari 

Saving. X 8 ball— 

(i) validate any testamentary disposition which would other* 
wise have been invalid ; 

(ii) invalidate any such disposition which would otherwise 
have been valid ; 

(iii) deprive any person of any right of maintenance to which 
he would otherwise have been entitled ; or 

(iv) affect the Administrator General’s Act , 1913 . 

Saving This section aayi tbit nothing in Parte VIII to X. (1) will validate 
an otherwise invalidate disposition, or (2) invalidate a valid disposition. ©T (8) 
affeot any person's right of maintenance or (4) any provision of the Administrator- 
Generals Act (III of 1913). Compare the provisions of this section with the 
Restrictions at pp 88 and 85 . 

Invalid Disposition* A disposition which is otherwise invalid cannot be 
validated by anything contained in Parts. VlII-X. Vide the notes and oases at 
pp. 86 to 87, an t». AIbo the oases disoussed in Otrtth Chunder v. P rcuyhton , 
14 Cal. 861. 

Eight of Maintenance Clause (iii) prohibits the making of a testamentary 
disposition in derogation of a person's right of maintenance, vtde under “power 
to bar right of maintenance" at p 87, anti. See also Promothonath v. Nayrndrabafa, 
whioh lays down that a widow oannot he deprived of her right to maintenance by 
any provision in a Dayabhaga will. Compare the provision of this clause with 
teo. 83 of the New Zealand Family Protection Act, under whioh the testamentary 
Court has power to make adequate provision for an inadequately provided wife only 
if the testator's estate permits it ; read also Amy Villon v. Public Trustee of Nev) 
Zealand . 197 1 0. 871 (P C ). 

If right of maintenance can be granted by will See Gopal v. Bajrang , 
A I R. 1929 Nag. 67-117 L0.286. 

Administrator-General : — The provisions of the Act do not affect those of the 
Administrator-General, vide Adminietratcr-Gentwil v. Prmlal , 22 Cal. 788. Vide 
also the notes aud oases under the heading "Administrator-General" at pp. 447, 
620, 628, 664, 613, ante. 

392 . [New] The enactments mentioned in Schedule IX are 

R hereby repealed to the extent specified in the third 

’ epeai8? column thereof. 

Repeals: — Vide Schedule IX below Note that seotlon 13 of the Succession 
Certificate Act, 1889 (which deals with the question of Court Pees) remaiue 
io force. 

See. 392 aud Schedule IX have been repealed by Act XII of 1927* 


Repeals, 



SCHEDULE I. 

(See sectson 28 .) 


Table of Consanguinity. 



! 


Grandson. 


Great 

Grandson 
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* SCHEDULE 

SCHEDULE U, 

PART I. 

(See Section 54,) 

(t) Father and Mother 

(2) Brothers and slaters, (other than uterine brothers and sisters) and lineal 
disoendaots of such of them as have predeoeased the intestate. 

(8) Paternal grandfather and paternal grandmother* 

(4) Children of the paternal grandfather and the lineal descendants of such of 
them as have predeoeased the intestate. 

(5) Paternal grandfather's father and mother. 

(6) Paternal grandfather’s father's children and the lineal descendant* of 
each of them as have predeceased the intestste. 


PART IT. 

Section 56.) 

(1) Father and mother. 

(4) Brother a and sisters (other than uterine brothers and sisters) and lineal 
descendants of such of them as shall have predeoeaepd the intestate. 

(8) Paternal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather, and the lineal descendants of such 
of them as have predeceased the intestate 

(5) Paternal garndfather’s father and mother. 

(6) Paternal grandfather’s father’s children and the lineal descendants of 
suoh of them as have predeceased the intestate. 

(7) Uterine brothers and sisters and the lineal descendants of such of them 
as have predeceased the intestate 

(8) Maternal grandfather and maternal grandmother. 

(0) Children of the maternal grandfather and the lineal descendants of such 
of them ab have predtoeased the intestate. 

(10) Widows of brothers or half-brothers. 

(11) Paternal grandfather’s son’s widow. 

(12) Maternal grandfather's son’s widow. 

(13) Widowers of deceased lineal descendants of the intestate who have not 
married again before the death of the intestate. 

(14) Maternal grandfather’s fsthsr and mother. 

(16) Ohildern of the maternal grandfather’s father and lineal deecendatns of 
sttolf of them aa hare predeoeased the intestate. 

(16) Children of the paternal grandmother and the lineal descendants of such 
of them as have predeceased the intestate. 
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(17) Paternal grandmother'* father and mother. 

(18) Children of the paternal grandmother's father, and the lineal deaeendant* 
of snob of them as have predeceased the intestate. 


SCHEDULE III. 

(See Section 67.) 

Provisions of Part VI applicable to certain Wilis and Codicils 
DESCRIBED IN SECTION 67. 

Seotions 69. 61, 68, 63, 64. 68. 70, 71, 73. 74, 76, 76. 77, 78, 79, 80, 81, 
82, 89. 84. 86, 86, 87, 88, 89, 90, 96, 96. 98. 101, 102, 103. 104, 106. 106. 107, 
108, 109, 110, 111, 112. 118, 114, 116. 116, 117, 119, 120, 121, 192. 129, 124. 

126, 126. 127, 128, 129, 130, 181, J32. 183, 184, 186, 186, 187, 188. 189, 140, 

141, 142, 143, 144, 146, 146, 147, 148, 149. 160, 161, 162. 168, 164, 166, 166. 

167, 168, 169, 160, 161, 162, 168, 164, 166, 166, 167, 168, 169, 170, 171. 172. 

173. 174, 176, 176, 177,178, 179, 180. 181. 182, 183, 184, 186, 186, 187, 188. 
189, and 190 

Restrictions and nodifihations tn avyhcatnn oj 
foregoing sections* 

1, Nothing tberin oantained shall authorise a tsstator to bequeath property 
whioh he could not have alienated inter vtvos , or to deprive any persons of sny 
right of maintenance of whioh, but for the application of these seotions, be oonld 
not de| rive them by will. 

2. Nothing therin contained shall authorise any Eindu. Buddhist, Sikh or 
Jatna, to oreate in property any interest which he could not have created before 
the first day of September, 1870. 

3 Nothing therein contained shall affect any law of addoption or intestate 
succession. 

4 In applying eeotion 70 the words "then by a marriage or” shall be 
omitted. 

6 In applying any of the following sections, namely, seotions seventy-five, 
seventy -six. one hundred and five, one hundred and nine, one hundred and eleven, 
one hundred and twelve, one hundred and thirteen, one hundted and fourteen, one 
hundred and fifteen, and one hundred and sixteen to euoh wills and codicils the 
words ‘ son 11 "sons,*’ “child/* and ‘’children” shall be deemed to include an adopted 
child; and the word Vand-ohiidren" shall be deemd to include the obiid ten, 
whether adopted or natural-born, of a obiid whether adopted or natural-born ; 
and the expression "daugther-in-law’' shall be deemed to inolude the wife of an 
adopted eon. 
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SCHEDULE Vr. 

[S«e section 274 {2). 1 
Form of Certificate. 

1. A. B. Registrar (or as tha ease may be) of the High Court of Judicature aft 
(or as the oaae ofay be) hereby certify that on the 
day of , the High Court of Judicature at 

(or as the ease maybe) granted probate of the will (or letters of adminis* 
ftration of the estate) of C D. late of , deceased, to E. F. 

of and Q. H* of , and that Buoh probate 

(or letters) has (or have) effect over all' the property of the deceased throughout 
the whole of British India 


SCHEDULE V 

[free sedton 284 
Form nf caveat 

Let nothing be done in the matter of the estate of A. B. late of 

^ deceased, who died on the day of at 

, without notice to 0 D.of 


8CHEDULE VI 

[ Sm section 289 i 
Form op Probate 

I, , Judge of the District of for Delegate 

appointed for granting probate or letters of administration in (for* insert ths Umiti 
vf ths Delegate 8 jurisdiction 11, hereby make known that on the 
day of in the year , the last will of 

, late of .a copy whereof is hereunto 

annexed, was proved and registered before me. and that administration of the 
property and credits of the said deceased, and in any wav concerning bis will wsa 
granted to , the executor in the said will named, be having 

undertaken to administer the same, and to make a full and true inventory of the 
•aid property and credits and exhibit the same in tbia Court within six months 
from the date of this grant or within snob further time as the Court may, from 
time to time, appoint, and also to render to this Court a true acoount of the said 
property and credits within one year from the same date, or within such further 
time as the Court may, from time to time, appoint. 
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SQHEDVIB- VU, 

(See section 290 ) 

Form of Letters of Administration. 

I» , Jndge of Diitriot of , for Delegate 

appointed for granting probate or letters of administration in (here insert thelimits 
of the Delegate' s jurisdiction)], hereby make known that on the 

of letters 0 / administratson (with or without the will anneied, 

as the oase may be), of the property and oredits of , late of 

• deceased, were granted to , the father 

(or as the oase may be) of the deceased, be haring undertaken to administer the 
same and to make a full and true inventory of the said property and credits and 
exhibit the same in this Court within six months from the date of this grant or 
within such further time as the Court may. from tims to time, appoint, and alio 
to render to this Court a true aooount of the said property and oredits within one 
year from the same date, or within sneh farther time as the Court msy, from 
time to time, appoint. 


SCHEDULE VIII, 

(See section 377.) 

Forms of Certificate and Extended Certificate. 

In the Court of 

To A B. 

Whereas you applied on the day of for a 

certificate under Part X of the India Suooeseiion Act, 1925, in reapeot of the 
following debta aod aecurilies, namely ~ 

Debts , 


I 

Serial I 
Number. 

1 ; 

Name of 
debtor. 

' _ i 

Amount of debt, 
including 

1 interest, on date of 
! application lor 

i certificate. 

Description and date 
of instrument, if any, 
by which the debt it 
secured. 

i 

1 


i 

i 


i 




mmmm vm-wxm. 

Ssotmtm. 


m 



* 

DESOBIPTION. 

.L-nt nnln. n# 

Serial 

number. 

Distin* 
guiehing 
number or 
letter of 
eeourity. 

Name, 
title or 
class of 
security- 

Amount 
or par 
value of 
security. 

Jaarites value of 
security 
on date of 
application for 
certificate. 

I 

1 

! 

i 

! 


This certificate is accoidingly granted to yon and empower* you to collect 
those debts land ] [t»'ere*(] [dividends] [on] [to negotiate] [to transfer] 

[those sscunhts]. 


Dated this 


day of 


District Judge* 


In the Court of 

On the application of A B made to me on the day of 

f hereby extend this certificate to the following debts and securities, namely ' — 

Debts* 


Serial 

number- 


Name of 
debtor 


Amount of debt, 
including 
interest, on date 
of application lor 
extension. 


Description and date 
of instrument, if any, 
of which the debt is 
secured. 








fro 
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Stouritm, 



Market value of 
MCUtlty 
on date of 
application for 
extension. 



This extension empowers J, B. to oolleot those debts land] [to reciivel 
[interest] [dividends] [on] [to negotiate] [to transfer}'] f those securities ]. 


Dated this 


day of 


District Judge 





SCHEDULE 




SOHfifiULB IX 

(See Section 892 ) 
Enactments Rbpbalbd. 


Somber and 

Tear. 

1 f 

Short title 

0 A 

Extent of repeal 

. XIX of 1841 

The Suooession (Property 
Pro too tion ) l A ofc; 1*6 41 . 

So muoh ts has aot already bssn 
repealed. 

X of 1865 

The Iudiou BueoeeeioD 
Act. 1866. 

Bo muoh aa has not already been 
repealed. 

XXI of 1665 

The Parei Intestate 
Succession Act, 1865. 

The whole Aot, 

XXI of 1870 

The Hindu Wills Aot, 
1870. 

$o muoh as bas not already been 
repealed. v 1 1 ‘ 

III of 1874 

The Married Woman's 
Property Aot, 1874. 

The last paragraph of seotion 2. 

V of 1881 

The Probate and Admi- 
niafcraHon Aot, 1881. 

So muoh ae baa not already been 
repealed. 

VI of] 881 

The District Delegatee 
Act, 1881. . 

The whole Aot. 

VI of 1889 

* / i 

The Probate and Admi- 
nistration Aot, i 889. 

So muoh as has not already been 
repealed. 

Vllof 1883 

I 

The Rnooession Certi- 
ficate Aofc, 1889. 

So much as is unrepealed, except 
Beotion IS. 

'II of 1890 

The Probate and Admi- 
nistration Aot, 1890 

So muoh a 8 has not already been 
repealed. 

, yu of i9oi 

i > 

The Native Christian 
Administration o f 
Instates Aot, 1901. 

So muoh as has not already been 
repealed. 

VIII of 1908 

The Probate and 
Administration Aot, 
1903. 

So muoh aa has not already been 
repealed. 

XVIII of 1919 

| The Repealing and 
Amending Aot, 1919 

So muoh of Schedule T as refers to 
Aot X of 1B65 or to Aot V of 1881, 

XXXVIII of 1920 

1 

The Devolution Aot, 
1920. 

So much of Schedule I aa r4fe#l td 
Aot X of 1865 or to Aot V of 
1881. , i 


Thi» Schedule lies been repeeled by the Repealing Aot. 1027 (xil of 10.27), 
■■0. 2 end Schedule. " 



APPENDIX A. 


Connell of State Bill No 2 of 1926, 


The following Bill woe introduced in the Council of State on the 4th 
March, 1936. 


No. 2 of 1996. 


A Bill to amend the Suetession Certificate Ad, 1889. 

Whereee it ie expedient to afford proteetion to parties paying ae well ae debts 
to the represen tatives of deoeased periona, claims payable under polieiee of aeeu* 
ranoe effected on tbeir lives ; it it hereby enaeted as follows 

1. (l) This Act may be oBlled the Succession Certificate (Amendment) 
Aot, 192. 

(2) It shall oome into force on the day of 192. 

2. Sub-olauees (a) and (b) of sub-section (1) of Seo. 4 of the Principal Aot 
are repealed and the following eab-olaneee abalt be substituted therefor namely : — 

“(a) pass a deoree for payment of 

(1) any debt accrued or accruing due to a deceased person at the time of 
fm death, 


(2) any claim arising out of any policy of assurance effected on the life of the 
deceased whereby the montys to be paid thereunder are expres'ed 
to be payable to his executors or administrators, to a person (other 
than an assignee of such debt or claim), olaiming to be entitled to 
the effects of the deoeased person or any part thereof, or 

(b) proceed, upon an application of a person claiming to be so entitled, 
to execute against a debtor of the deoeased a deoree or order for the payment 
of his debt.” 

9, The words "or claim” shall be inserted after the word “debt” and the 
words "or claims" after the word "debts" wbereever the same occur in the 
Principal Aot respectively, 



APPENDIX A-OONTD. 

STATEMENT OP OBJECTS AND REASONS. 


til 


“The sole purpose of the Bill is to aesist towards the speedy settlement of 
eUime under policies for life aasuranoe and to afford adequate security to companies 
making payments. Expeditious settlement of claims is a matter of as much con* 
earn to the paying companies as to claimants, but it is frequently obstructed by 
the failure on the part of olaimante to adduce necessary proof of title. Under the 
terms of a policy, the moniei are payable to the executors or administrators of 
tbe deceased, and companies accept tbs modified form of grant as constituted by 
a succession certificate as sufficiently complying with the condition, Bnt cases 
oocur with some frequency where subordinate Courts refnie applications (or certi- 
ficates on the ground that they are unnoeBsary for tbs enforcement of claims for 
policy monies A company is then placed in this position ! that it baa either to 
admit and pay the claim with the possible risk of being oalled upon to pay again 
to a future claimant, or deohne to entertain the claim without production of a 
grantor certificate, and in such oase oompel the olaimant to institute a suit to 
establish bis title But as the policy of companies is to avoid litigation exept in 
an extreme case, the practice is to aooept the title of the claimant on such evidence 
as may be adduced in the nature of declarations and affidavits which in thcmselvie 
are inconclusive and afford no actual security in the event of payment being 
eubsquently proved to have been made erroneously. It will be seen then that 
insurance companies, In the pursuit of their object to eeoure a speedy settlement 
of olaims and in affording to claimants the greatest amount of assistance volun- 
tarily expose themselves to risks which it would be admitted ought not properly 
to be undertaken by them, and it will be generally agreed that rucb a system should 
uot be allowed to continue unless valid objections can be put forwaid against its 
abolition. Bo far as oan be ascertained, no such objection can be raised, and the 
Bill whiob is now Introduced incorporates meiely a simple measure wheieby euy 
olaimant to polioy monies will be compelled to apply for a succession certificate 
in proof of hie title. At already explained, the difficulty which is experienced 
has arisen by reason of Subordinate Courts having held that a certificate is not 
necessary in certain oases. If a positive en&otment is introduced epecifically 
bringing claims under polioies within the scope of the Act, all uncertainty on 
this head will be eliminated; a certificate will issue as of course at a small coat 
to the olaimant, and the olaim will be immediately settled. 

"It will be observed that the generrl form of the section has been somewhat 
altered and that an amendment bae been insetted with regard to the provisions 
as to payment of a debt. The reason for this alteration is to be found in the un- 
certainty which hai occasionally arisen in oases dealt with by subordinate Courts, 
by which it has been held that only debts which have become payable to the decea- 
sed at the time of hie death fall within the category of debts to which the Act is 
applicable. The definition of a debt has been exhaustively discussed by the 
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OalouHft Bigb Clour* ip the o*se reported Id but it would seem that 

soma inferior Courts are not disposed to follow tba ruling in that ease, and the 
ii , prawn* is considered an opportune occasion to introduce an amendment which 
t, will obviate the possibility of future controversy on the point and will give effect 
, to was undoubtedly the intention of tbe principal Act ]Botb*provu|jpn,s,^re 
considered neoeBsary as it is at any rate doubtful whether a claim under a poljjcy 
falls within the category of debts the contrary having been held jn oertain oases* 
and unless tbe snaoment is made specifically applicable to olaime under pflljotes, 
an amendment on other lines, must neoessarily gjve rise to further litigation/* 
. Be * Gkwtts of India! <M«d the 7th March 1925, Part V, pages 66-66), 


APPENDIX B, 

SCHEDULE III. 

( See section 19 I ) 

Fobm op valuation (to bp used with such modifications, ip any, 

AS MAY BE NECESSARY). 


In the Court op 

Be Probate of the Will of , (or administration bf 

the prope> ty and credits of ), deceased. 

i t < 

( solemnly affirm 1 
— 

make oath 1 

and say that I am the executor (or one of tbe executors or odb of the next of 
kin) of , deceased, and that I have truly set forth in 

Annextnre A to this affidavit all the property and credits of which the above* 
named deceased died possessed or was entitled to at the time of hie- death, and 

MM ' "7 

which have come, or are likely to ooine, to my hands. 

9. I further sav that I have also truly set forth in Annextnre B all tbe 
items T am by law allowed to deduct. 

9. I further say that the said assets, exclusive only of suoh last-mentioned 
items, but inclusive of all rents, dividends and increased values since tbe date of 

i i 

the death of the said deceased, are under the value of, 

i » , i 

1. Tbi, schedule -tint' inserted by theOoort-fee, Amendment let, 1899 (Xlof 16i9), #! 

Genera) Act,, Vo], V. The on.jtin&l Schedule III wu repealed by Act, XIV of 1870. 


APPENDIX II 
ANNEXURE A. 


Valuation op thb Movbablh and Immovbablb Property 
op , dbobasbd. 

Oath to the house and at the banka, household goods wearing- 
apparel, books, plate, jewels, etc. 

{State estimated value according to best of Executor e or 
Administrators belief). 

Property in Government securities tiansferable at the Publio 
Debt Office. 

(State description and value at the price of the day ; also the 
mteiest separately , calculating it to the time of making 
the application). 

Immoveable property consisting of 

(State description, giving , in the case of houses, the assessed 
value, if any , and the number of years assessment the 
market ’•value «i estimated at, and, in the case land, the 
area, the market-value and all isnts that have accrued), 

Leashold property . ... , , 

(If the deceased 'held any leases foi yean determinable, state the 
number of yeais purcha e the profit rents are estimated to 
be worth and the value of suoh, inserting separately arrears 
due at the dnte of death and all r^nts received 01 due since 
that date to the time of making the application) 

Properties in public companies .. . . 

(State the particulars and the value calculated at the price of the 
day , also the inteust separately , calculating it to the time 
of making the application ) . 

Policy of insurance upon life, money out on mortgage and 
other aeonritiee, suoh as bonds, mortgages, bills, notes 
and other eeounties for money. 

(State the amount of the whole , also the interest separately, 
calculating it to the tme of making the application) , 

Book debts 

(Other than bad). 

Stock in trade ... ... ... 

(State the estimated value, if any ) 

Other property not comprised under the foregoing heads. 

(State the estimated value if any). 


Total 


Deduot amount shown in Annexure B not subject to duty. 


Net Total 
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ANNEXDEE B. 

SCHKDULH OT DEBTS, BTC. 


tu 


Amount of debts due and owing from 
by law out of tbe estate. 

the deoeaied, payable 

fie. 

A. 

P. 

Amount of funeral expenses 

••• ••• 




Amount of mortgage loeumbranoes 

••• ••• • 1 




Property held in trust not beneficially 
to oonfer a beneficial interest. 

or with general power 

i 



Other property not subject to duty 

I 

J 

1 




Total ... j 

1 



APPENDIX C. 

POST OFFICE SAVINGS BANK, 

Pioosdurs to be followed in ossee of Suooeeeioo and Guardianship. 

87. (1) If a depositor should die, leeving in a Post Offioe Savings Banka 
balanoe in cash not exoeeding three thousand rupees, and if probate of bis will, or 
letters of administration of his estate, or a oeitificate granted under Aot VII of 
1889, be not produced to the Post-Master General within three months of tbs date 
of the said deposit the Post-Master General may pay the said sum of money to 
any person appearing to him to be entitled to receive it or to aommister the 
estate of the deceased 

(2) The Post-Master General may also deteimine under Seotion 19 of the 
Indian Securities Aot. 1920, who is the person entitled to Government Beourities 
standing in the name of a deceased depositor and kept in tbs safe custody of the 
Aooountant-Qenersl Posts and Telegraphs if the nominal or face value of suoh 
securities does not in the aggregate exceed Bs 6,000 and probate of the deceased 
depositor’s will oi letters of administiation of bis estate or certificate granted 
under Aot VII of 1889, be not produoed to Post-Master General within six months 
of his death. 

Note— 'll the deoeased depositor was a minor in whose name more aeoounts 
than one stand open the halanees at credit of all these aeoounts will be added 
t together lor the purpose of applying this rule. 
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88 dash balanoei in exoesa ol Be. 8,300 or Government securities in exeat* 
of Be. 6,000 in the euatody of the Accountant-General, Poet* and Telegraph** 
may only be paid on produetion of probate, letter* of adminiatration, or a oertifleate 
under Aot VII of 1889. In tbf former oaae >lu Director-General bat, bowsver, 
diaoretionary power to disps&e with such evidence, if he le of opinion that to 
require it would oauae hardehip. and that *o diepena* with it would involve no 
appreciable risk. 

Note — If the deceased depositor was a minor in whose name more aooooota 
i'han one stand open* the balanoes at oredit of all these accounts will be add©^ 
(4tfifthWfdr w "tbe'parpose of applying this rule. ( Vide pages 118, Post and Teloj 
graph Guide). r 1 

Payment of Cash Certificate belonging to the deceased holder. 

1 u f 

8. (1) If a holdar of oath oertifioatea ahould" kid. leaving* certificates not 
exceeding five thousand rupees in value and if probate of bio will, or letter* of 
adminiatration of hia estate, ora oertifioate granted tindtr’ Act VII of 1889, be 
not produced to the Post-Master-General within three months of the death of the 
said holder, the Post-Master-General may pay the value 6f the oertifioatea to any 
person appearing to him to be entitled to receive it or to administer the eetat* of 
tbs deceased. ^ 

(2) Oertifioatea produoed in joint names are ordinarily payable to tha survi- 
ving joi^t holdei when one of the joint holder* is dead ; and the fa*ad postmaattr 
of the offioe in which or in on* of the sub offices attached to r;hlob the oertifioate* 
are for the time being registered is competent to issue orders of payment in snob 
eases. When both the jotnt holders are dead- atroh oertifioatea are payable under 
the order* of the Post-Master-General, to the representative of the Ins* 
surviving joint holder, (Vide Ibid, p. 128). 


94 



MODEL FORMS 

1. WILL, 

Will of everything to Wife or Eutband or Son etc. 


This is thh Last will of me A of Ao. I give ell my property to my 
deer wife (or to hutbend, eon &o) B and appoint her (or him) the cole exeoutrix 

(or exeoutor) of this my will. In Witness whereof I here set my band thiB 

day of 19. 

Signature of Teetaivr. 


Signed (or marked) by the 
above-named A as hie (or her) 
last will in our preaenoe, (or 
signed by the direction of the 

said A by in presenoe 

of the said A ) (or acknowledg- 
ed by the said A before ns ae 
having been signed maiked by 
him or by another under his 
direotion and presenoe) lbs 
day of 19 


Witnesm, 


2 WILL (Another Form) 

Will gives testator's property to wife for life 
and then to hts children, 

This is Last Will of me A of &o, I hereby appoint B of Ac , and 0 of Ae„ 
my trustees to be the exeoutors and trustees of this my will and I hereby appoint 
my wife D of Ac , during her life and after death, my said trustees, to be the 
guardians of my infant obildren ; I give ail my property to the said trustees to 
oonvert the same into money and to invest the same most profitably (or to menage 
tbe seme to the best of their discretion ; and to pay inoome of the proceeds or of the 
property) to my wife during her life and after her death to divide tbe assets 
equally among all my ohiidrsn who attain tbe age of 18 years, or marry under tbst 
age with power for my trustees with the oonsent of my said wife, if living and 
if not, at their own discretion to raise the whole or any part of tbe share of eny 
infant ohild and to apply the same for his benefit. In witness whereof eto., as in 
form No 8. 
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3. WILL (Another Form) 

Thii Will is executed by me Barojini Devi, of 6, Cbittaranjan Road, 

Bbowanipur, Thana District wide w of late by oaste 

by profession &o. t and I make the following provisions regarding my properties in 
this my last Will or Testament. My only eon Barat Ohandra Banerji died leaving 
him surviving his two eons, Sriman A and B. 1 am now far advanced in age 
and have been keeping indifferent health, and it is proper that I should make 
provision with respeot to my properties after my death 

I bequeath by this will all my properties (indicate how she got them) which 
are now in my possession to my said, two grandsons. A and B in equal shares 
after meeting the expenses for the purposes hereinafter mentioned end in oese my 
said grandson Briman B dies without leaving any son. then hie moiety share of the 
properties is to go to my other grandson, said Briman A. 1 appoint Brimen A the 
executor of this my will. Be will oolieot the debts due to me and pay my credi- 
tors (state the manner). My said executor shall establish a lhakur in the math of 
my deceased husband and provide for the daily worship thereof and eet apart 

Its. 5,000 for that purpose and keep the money invested in securities If 

this sum of Ra 6 000 cannot he obtained in cash after defraying ry funeral 
expenses to a reasonable extent and after payment of debts, the executor will have 
power to sell my immoveable properties for the purpose. The residue remaining 
thereafter will be divided among my grandsons A and B as aforesaid. To this eflect 
I execute this will and I sign it in sound health nnd in lull possession of my 

senses in the presence of the witnesses mentioned below, thie the.... day 

of 19 

Witnesses etc. 


4 WILL (Another Form) 

This is the Last Will of me A <fco I appoint B Ac . my exeoutors 

and trustees of this my will and 1 give them all my propeity in Irust to give to D 
my daughter, E my brother, F my sister, ©to., the following articles, viz . to 

D to E &o to F &o., and to convert the j^est of the property into 

money by sale or otherwise end to divide the proceeds less my funeral and 
testamentary expenses, atnohg all my children in equal shares. In witness, Ac. 

5. WILL (Another Form) 

This is the Last Will and Testament of me, A B 0 eon of .of in 

the district of Being in a bad state of health and being desirous of making 

provision© as regards my properties after my death I do hereby devise and 
bequeath as follows 
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1. I appoint my sons to be tba executors sod trustees of my Will and 

I deolare that all trusts and powers hereinafter reposed and vested in my excutors 
and truitees shall or may be exeroised by the survivors and survivor of them. 

2. I direct my executors and trustees to pay iu the first place out of my 

estate all my just debts and testamentary expenses and also to spend the sum of 
Be for my funeral and sradha expenses 

3. I give to my wife Srimati Govt. Promissory Notes of 6 p.o. loan 

of the nominal value of Rs absolutely to be paid and made over to her 

within six months after my death and I also give and bequeath to my said wife 

Srimati my family dwelling house No. 7, Ohittaranjau hoed, in the town 

of Caleutta for her life only. I also bequeath to her absolutely ail the jewellery, 
whiob she has been using. 

4. I do hereby give devise and bequeath my business oairied on under the 

name and style (of which 1 am now the sole proprietor) to A. B G and D being 

my first, seoond, third and fourth sons respectively in equal shares. 1 o the said 
four sons I also give and bequeath all my ancestral and self-noquiied propeitiea 

situated iu the districts of and and also all my household effects, 

furnitures &o and all properties, moveable and immoveable which 1 hold or Btand 
possessed of. 

6. I give devise and bequeath unto my two daughters Srimati and 

Srimati Re in oash to be paid unto the said within (time) after 

my death. 

6. I direct my executors to pay to my said wife Srimati during the 

term of Her nntma: life the sum of Rs. 20 per month for her personal expenses 
in addition to the other benefits provided for by this my Will. 

7 1 also direct, my executors to set apart my Government Promissory Note* 

of 5 p o. loan of the nominal value of Rs and out of the interest thereof to 

defray the expenses of the annual Annapurna pnja festival and also of the daily 
sheba of my family 2 hakur Sri Sri Radbakrisbnajiu. 

In witness whereof, I. A B. 0. the above-named testator have to this last 
Will and Testament set my hand this day of 1926. 


Signed in the presence of 

1 

2 

3 


[Signature of Testator,] 


Witnesses. 
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6. CODICIL. 

This is a codicil to the Will end Testament of A.B of eto. which heart 

the date of day of WHBRBAS by my said will I have appointed 

O.D. to be one of the trustees and Executors thereof, And WHBRBAS the said O.D. 
having lately died, I am desirous that E. F. of eto, shall be substituted as a trustee 
and ezeoutor of my said will in the place of the said 0 D. Now IHEIUIFOBB, I do 
hereby appoint the said E.F. to be one of the trustees and executors of my said 
will, in the place of the said O.D. deceased ; and take effeot throughout as if the 
name of the said E F, bad been inserted in my said will instead of the said name 
of the 0 D. and in ail other respects I do confirm my said will. In witness etc. 

7. PETITION FOR PROBATE. 

In the Court of the District Judge of Burdwan. 

Probate Case No. of 19... 

The humble petition of of.....,mosi respectfully eheweith : 

1. That the writing annexed herewith is the last will and testament of...... 

of who died at on the day of 19 within the jurisdiction of this 

Court, leaving at the time of his death, the properties specifically desorbed in the 
annexed affidavit and that the said will wa* duly executed by the said eecessed 

9 . That the petitioner is the brother of the tOBtator and is the executor 
named in she said will. 

а. That the amount of amts which are likely to oome to your petitioner* 

hand is Rs an account of which is given in HobeduU A and the amount 

of hia liabilities is Rs which is described in Schedule B of the annexed 

affidavit. 

4. That, to the besfc of your petitioner’s belief no application has as yet 
been made by anybody to any other Curt for a probate of the Baid will or for letters 
of administration of the said properties. 

б. Under the circumstances your petitioner prays that piobate of tbs 
annexed will be granted to him. 

And your petitioner as in duty bound shall ever pray. 

I the petitioner above-named do hereby declare that what is stated in 

the above petition is true t ) the best of my information and belief, 

[Signature of th f Pt tit toner*} 

I one of the witnesses to the last will and teetament of the testator 

mentioned in the above petition, deolaie that 1 was present, and saw the laid 
testator affix bis signatnre thereto. 

{Sign&twe oj witness to the will .1 


uX\Z’.-B | -*'**< PP. 
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8. PETITION POE LETTEES OP ADMINI8TEATION. 


Id the Court of the District Judge of Murshidabad. 

Cause Title &o. 

The humble petition of . . . .of . ( . .most respectfully eheweth : — 

1. That late A B. of died at on the day of ... . 

19 leaving properties situate within the jurisdiction of this Court. 

A description of the said properties is set forth in the affidavit annexed to the 
petition. 

9. That a description of the relatives of the deceased, and their respective 
residences are given below : — 

(1) Son — (Petitioner) 

(2) Brother resident of 


(8) Widow Sretnati resident of 

(4) Daughter . . . .tiremati resident of . , 


8. The petitioner is the eon of the deceased, and as such is entitled to letters 
of administiation to the estate of the deceased. 

4 State here the amount and details of Assets and Liabilities of the 
deoeased. 

5. That, to the best of your petitioner s belief no application has as yet 
been nude by anybody to any other Court for letters of administration of the 
estate of the said deceased. 

6 Under the oircumatances set forth above, your petitioner prays that 

letters of administration to the estate of A. B. may be granted to your petitioner, 

And your petitioner as in duty bound shall ever pray. 

I . . . the petitioner in the above petition, do hereby rleolare that what is 
stated therein is true to the best of my information and belief 

[Signature of the Petitioner .] 


9. APPLICATION FOE SUCCESSION CERTIFICATE. 


To 


In the Court of the District Judge of 


.Esq 


District Judge. 


Application under 

8eo. 872 of the Indian Succession 

Act 39 of 1926. 


The humble petition of 

A. B. of 


• • i 
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Respictfully Shewith— 

1. That 0, D, ol , .died on the * .and that at the time 

of bis death hie ordinary residence was at (within the jurisdiction 

of this Court) and he was possessed of property within the jurisdiction of this 
Court. 

2. That the said 0 D. died leaving him surviving the following members 
of his family and near relatives residing in the plaoes mentioed against their 
names vis: 

E F.— of place or residence (state relation) of the deoeased. 

G.H.— ditto ditto ditto. Ac. 

and A. B. of the petitioner the of C. D. and the said A. B. 

as suoh (relation) olaims the right to obtain the Succession Certificate in respect 
of the Estate of the said 0. D. consisting of the debts and securities as hereafter 
mentioned. 

That there is no impediment to the grant of the Buooession Certificate to 
your petitioner under Sec of Act 89 of 1926. 

4. That the debts and securities in respect of whioh your petitioner prays 
to obtain the Certificate of Succession are particularly specified in Schedule A 
hereunder annexed. 

6. Your petitioner therefore prays that Succession Certificate may be 
granted to your petitioner in respect of the said debts and securities and for the 
collection of the debts and for the transfer or otherwise of the securities. 

And your petitioner. Ac. 

10. APPLICATION FOE EXTENDED CERTIFICATE 

In the Court of Midnapore. 

Case No. of 1926 (Suooeision Certificate) 

Iu she matter of 

and in the matter of an application under seo. 376 of 
Act XXXIX of 1926. 

The humble petition of 

of eto. 

Most respectfully sheweth : 

That by an order of this Court dated the a Succession Certi- 

ficate waB granted to your petitioner with respeot to some of the ssourities or 
debts due to (deoeaied) under Part X of the aforesaid Act. 

2. That the eaid certificate did not include the debts and securities specified 
in the Sohedule annexed hereto, 
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3, That to thi best of your petitioner's information and Relief, no implication 
has yet been made to any Court for grant of probate or letters of administration 
*to , ith"r6vbe<ta'to the estate of th# Aforesaid deceased and consequently there is no 
iV&pediftdfetat within the meaning of sec. 879(e) to the grant of an extended oertf- 
fitfate herein prayed for, ' 

» 

Therefore yonr petitioner prays that 
yonr Honour be graoiously pleased to 
extend the said certificate held * by -you* 
petitioner to the debts and securities 
speoifisd hereunder. And yonr petitioner 

as in duty bound shall ever pray. 

[ 7m fication] [St* gnature ) . 

[Schedule]. 


11. APPLICATION POE REVOCATION OF PROBATE 
OR LETTERS OE ADMINISTRATION. 

See. 268. 

* r i 4 

In the Court of the District Judge of 24 PerganaB 
[Probate Jurisdiction], 

Revocation case No. of 1926. 

In the matter of an application for revocation of Probate granted on the filet 
Deo. 1923 in case No. of 1923. 


And in the matter,,of (names)— Petitioners. 
v a. 

'names)— Opposite Partiee. 


To 

The District Judge of 24 Perganas. 

The humblepetition of the petitioners above named, j 

Most respectfully sheweth : 

j 

1. That your petitioners took an assignment of property X from the opposite 
No 2. K, who inherited the same from hie deceased father, M. 


2. That when your petitioners went to take possession of property x, the 
opposite party No, l.B, resisted your petitioner's claim alleging that he wee in 
possession thereof by virtue of a grant of probate (of the will qxeouted by M) 
obtained on 21/1 2^1 9j2B^frocq your Honour. 


8. That your petitioners have since made enquiries and beta come to learn ° 
that the alleged will a pjecepf forgery and that the giant was obtained in an $x 
parte proceeding fraudulently suppressing from the Court fjb a* imperial feet that \ 
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lh« alleged testator lef ft ft ton, K, (from whom your petitioners took the aforesaid 
assignment) and without issuing any citation upon K. 

4. That under the aforesaid oiroumstanoes the grant of probate to B, li 
Titlated by fraud and is liable to be revoked. 

Therefore your petitioners pray that 
▼our Honour may be pleased to revoke 
the said grant and pass suoh other order 
or orders as your Honour may think fit 
and proper. 

And your petitioner as in duty bound shall ever pray, 

[Verification &e.] 

12, PETITION OF OBJECTION TO THE ABOVE, 

(Oausb Titlb) 

The humble petition of B opposite 
party No. 1 aforesaid. 

Most respeotfully sheweth : 

1. That a notice has bean issued upon your petitioner from your Honour's 
Court calling upon him to show cause why the grant of probate to your petitioner 
dated the 21et March, 1923, shall not bs revoked and in obedience thereto your 
petitioner shows cause as follows : 

(a) That the aforesaid petitioners have no 7 ocus standi to make the present 
application and that the same is not bona fide, 

(b) That the assignment set up by the petitioners is a collusive affair and a 
mere paper tranaaotion. 

(o) That the will probate whereof has been granted to your petitioner is a 
genuine dooument and was duly ezeeuted by M, the deceased testator. 

(d) That E ie not the legitimate eon of M and is no legal heir, and therefore 
was not entitled to any oitation. 

(e) That the petitioners and their vendor K were all throughout aware of 
the probate proceedings, but never took any exoeption to the granti and therefore 
they are bound by estoppel, acquieeosnoe and waiver. 

(f) That It ie not true that the grant was obtained by any fraudulent tup* 
prsesion. 

96 
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Under the aforesaid eircumataneft 
your petitioner prays that your Honour 
be pleased to rejeot the application for 
Revocation, and to award your peti- 
tioner the oosts of tbe present proceed- 
ing and to pass such other order or 
orders as your Honour may think fit. 

And yonr petitioner as in duty bound &o. 

[Verification]. 

13. APPLICATION FOR REVOCATION OF SUCCESSION CERTIFICATE 

In the Ooort of the Subordinate Judge of , Mymensingb, 

(exercising jurisdiction under Part X of Act XXXIX of 1 925. being invested with 

power under Sec 888, thereof). 

In the matter of Case No. of 1924 

(8uooession Gertihoate). 

And in the matter of (name), Petitioner 

vs. 

(name) Opp party. 

The bumble petition of X, eon of, 

, by caste, by piofesion etc , at present 
residing at etc. 

Most respectfully sheweth : 

1. That, in theahove case your honour wae pleased to grant a Ruooession 

Certificate to M. to collect the debts due to , deceased, of 

by an order dated the 1924. 

2. That your petitioner is (state relationship) of the said deceased, whereas 
the asid M in (state relationship) of the diseased; and therefore your petitioi er 
has a preferential claim under Hay ahboga Hindu Law to succeed to the estate of 
the said deceased 

3 That the aforesaid grantee, M. obtained the certificate by fraudulently 
concealing your petitioner’s name from the Court and without issuing any oitation 
upon > our petitioner. 

4. State one or other of the grounds mentioned in tec. 883, according to 
circumstances. 

6. That under these circumstance the grant of certificate to M. is vitiated 
and liable to be revoked. 
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Therefore your petitioner prays that 
your Honour may ba pleated to revoke 
the certificate granted to the taW M. 
and to call upon him to deliver up the 
tame to Court, and to paea euoh other 
order or orders etc. 


And your petitioner etc. 


14. FORM OF EXEMPLIFICATION. 
Sec. 228. 


[Signature], 


In the Court of 

Be IT KNOWN that upon aearoh being made in the District Registry, 

it appears that on the day of in the year. the last will and 

testament of A. B. lafco of deceased, who died at on or about 

19 and had at the time of his death a fixed place of abode 

at within the district of was proved by C, D. the exeomor named 

therein (or letters of administration, with the last will and testament annexed of 

A. B. late of ko. were granted to C 1). as the ], and which probate lor 

letters of administration! now remains of record in the said DUtrict Registry, 
The true tenor of the said will is in the words following to wit : 

(Here follows the will]. 

In faith and testimony whereof these letters testimonial aie issued. 

Given at as to the time of the aforesaid Bearoh and the scaling 

of theaa presents, this day of in the year 19 

[Signed) 

16. FORM OF ADVERTISEMENT UNDER SEC 860, 

“Pursuant to a decree r or an order] of the High Court of Judioatuie at Fort 
William In Bengali in ita Original Civil Jurisdiction, n Bde in [set out the mmltr 
•and title of the suit or title of the matter ], the creditor! of A, B late of — residence 
and additions, as thus : No. 6, Park Street in the Town of Calcutta, merchant 
who died in or about the month of 19 , are, on or before the 

day of 19 , to send to the office of the Registrar of this Court on ita 

Original Side, their names, and addresses, and description*, the full particuhib of 
the olaima, a statement of their accounts, and the nature of the securities [if any] 
held by them ; or in default thereof, they will be peremptorily excluded from the 
benefit of the said deeree r or order). 

Bvery creditor, bolding any security, may produce or transmit the same to 
the Registrar, with the particulars of bis claim, or shall produce the same bkfoxe 
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the Hon’ble Mr, Justice in the Court bouse, od the 

day of 19 , at of 

tbo olook in the noon, being tbe time appointed for adjudicating on the olaime. 

16. SECURITY BOND. 

(Bengal). 

In the Court of the Diatriot Judge (or District Delegate) 

of (district) 

Case No. of 1926 

Enow all men by these presents that I. of. ...... .of 

P. 8 .District (principal) am held and firmly bound to. Esq. 

tbe Diatriot Judge (orDistiiot Delegate) of in the sum of Bs ......to be 

paid to the said Esq., Dis trio t Judge (or Diatriot Delegate) or to his 

suooessors in office and we, sureties and are jointly and severally 

held and firmly bound to the said Distiiot Judge (or District Delegate) in the sum 

of Rs to be paid to the said District Judge (or District Delegate) or to his 

successors in office for tbs payment of which we the above bouoden principal and 
sureties bind ourselveB, our heirs, exeoutore. administrators and representatives 
flrmiy by thsse presents. 

Signed by ourselves and sealed with our respective seals this 

day of 1926. 

(Signature of witness) (Signature of the Principal) 

Signatures of tbe sureties. 

Whereas, by an order of tbe Court of the Diatriot Judge (or District Delegate) 

of made on the day of .under (section) 

the above-named principal has suhjeot to his entering into a bond in Bs. .... .with 

one or two surety or sureties in tbe sum of Bs . .been granted probate (or 

letters of administration or succession certificate) in tbe goods of 

And whereas the said (principal) has agreed to enter into the above 

written bond, and tbe said sureties have agreed to enter into tbe above-written 

bond as sureties for tbe said Now the condition of the above*written bond 

is, that if he tbe said (principal) do and shall justly and truly render aooount for 
what he may receive in respeot of the property for which tbe probate (or letters of 
administration or succession certificate) is granted and shall indemnify tbe persona 
who may be •entitled to tbe wbole of sucb property or any part thereof in future 
and iu all tbinge oonduot himself propet ly. then tbe above-written bond or oblige* 
tion be void and of no effect, otherwise tbe same shall remain in full force 
and viitue. 


Dated . 
Witness 


(Principal). 

(Sureties). 
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17. SECURITY BOND (another form). 

(Madras) 

Oausb Title, 

Know all men that we, A. B , (the administrator) of (residence and diserip* 
tion),O.D., eto.. and E.F. of, etc , (the sureties), arc jointly and severally bound 
to J.K., Esqr. the Judge of the District Court of in 

Be. to be paid to the said Judge or other Judge of the said Oourt for the 

time being. For whiob payment to be made we bind ourselves and each of ns in 
the whole, and our and each of our heirs, executors and administrators, jointly 
and severally. 

Dated this day of 

Whereas in the above matter tbe Judge has by order dated 
tbs day of approved of tbe above C D. and E.F. ae 

sureties for th* said A.B.. and has also approved of the above- written bond 
with tbe under-written condition es a proper security to be entered into by tbe 
said parties ; and in testimony of suoh approbation, has signed bis name in the 
margin : Now the condition of the above-written bond is such, that if the said 
A.B. (the grantee of the certificate) shall within one year from the grant to him 
of a certificate under the Succession Certificate Act, 1869, exhibit in bit Court 
a full and true account of all debit and securities of the eaid C. D. deceased 
received by him and shall deliver and pay the same to such person or persons ai 
shall be lawfully entitled tboeto, then the above bond shall be void and of no 
effect, otherwise it shall lemcin in full foice. 

(Date eto.) Signature etc. 

18 ADMINISTRATION SUIT BY CREDITOR ON BEHALF 
OF HIMSELF AND ALL OTHER CREDITORS. 

(Titlb.) 

A. B. the above-named plaintiff, states as follows : — 

1. E. F. late of . was at tbe time of bis death, and hie estate 

still is Indebted to the pfaintiff in tbe sum of 

l here insert nature of debt and security , if only ] 

2. E. F. died on or about tbe day of 

By hie last will, dated tbe day of he appointed 0. D. 

his exeoutor for devised his estate In trust, eto rr died intestate, ae the case 
may be ] . 

9. The will was proved by 0* D. [or letters of administration were 
granted, etc.] 
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4. The defendant baa posaeaaad himself of the moveable [and immoveable, 
or the proceeds of the immoveable] property of E, F. and has not paid the plaintiff 
bis debt. 

6. [State faobs showing when the oauBe of aotion aroae and that the Court 
bae jurisdiction J. 

6. [The value of the subject-matter for the purposes of jurisdiction). 

7. The plaintiff claims that an aooount may be taken of the moveable and 
immoveable] property of E. F. deceased, and that the same may be administered 
under the deoree of the Court. 

10, ADMINISTRATION SUIT BY SPECIFIC LEGATEE. 

1. E. F. late of died on or about day of 

By bis last will, dated the day of he 

appointed 0. D. his eiecutor, and bequeathed to the plaintiff [kc stats ths 
specific legacy]. 

2. As in para 3 of the last form. 

9. The defendant is in possession of the moveable property of E. F. and, 
amongst other things of the said [hers name ths subject of the specific bequest]* 

4 & 5. As in paragraphs 6 & 6 respectively of the last form. 

The plaintiff claim* that the defendant may be ordered to deliver to him 
the said [hers name the subject of ths spscxfic bequest], 

20 ADMINISTRATION SUIT BY PECUNIARY LEGATEE. 

(Title.) 

E. F. the above-named plaintiff, states as follows * 

1. A. B. of K. in ths died on ths day of 

. By his last will, dated the day of 

he appointed the defendant and M, N- [who died in the testator's lifetime] his 
executors, and bequeathed his property, whether moveable or immoveoble, to bis 
executors in trust, to pay the rents end income thereof to the plaintiff for bis 
life ; and after bis deoease, and in default of his having a son who should attain 
twenty-one, or daughter who should attain that age or marry, upon tmst as to 
his immoveable property for the person who wonld be the testator a heir-at-law, 
and as to his moveable property for the persons who would be the testators 
next-of-kin if he had died intestate at the time of ths death of tbs plaintiff, and 
such faliure of his is^ne as aforesaid, 

3. The will was proved by the defendant on the day of . The 

plaintiff has not been married, 
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ni 

3. The testator waft at hia death entitled to moveable and immoveebie 
property; tbe defendant entered into the receipt of the rente of the immoveabla 
propel t^ and got in the moveable property , he baB sold some part of tbe immove* 
able pi opei ty 

4 . As in para 6 in Form No 18. 

6. Ab fn para 6 in ]<oim No 18 

6 r lhe plaintiff claims— 

(1) to have the moveable and immoveable property of A.B. administered 
in this Court, and for that purpose to have all proper directions given an i 
aooounts taken , 

(2) such further or other relief as the natuie of tbe case, may require. 

21 DEFENCE IN ADMINISTRATION SUIT BY PECUNIARY LEGATEE 

1 A B » will contained a obaige of debts, be died mdovent , be wae 
entitled at bis death to some immoveable propei ty winch the defendant acid and 
which produced the net sum of Ks , and the testator had some moveable 

propet ty which the defendant got m and which pioduced tbe net Bum of Rs* 

12 The defendant applied the whole of the said sum and the sum of 
fta wnioh tk* defendant itoeivecl fmm rents of the immoveable 

piopeity in tbe payment o f the 'uneialanl testa mentaiy exi enees and seine of 
the dobis of the testate). 

3 The defendant made up his account and ft^nt f copy tbeieof to the 

plaintiff of tl e daj of ID , and offeied the plaintiff free 

excess to fh * vouchers to verify su^h aooounts, tut be declined to avail himself 
ol the defendant's offei 

4 1 hd defendant submits that tbo plaintiff ought to pay tbe oo»t of 
this suit. 
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tanoe of executorship, 
437 

grantee of, to sue, 409^408 

in absence of executor or 
residuary legatee, 446 
joint administration, 409, 
414,632 

letters of, no right to in- 
testate’s property with- 
out, 871,372 , 
liabi’ity for neglect to col- 
lect property, 687 
limited to particular pur- 
pose, 466 

limited to collection and 
preservation, 469 
limited to suit, 467 
rnioor oannot obtain, 449 
necessity for. 410 
no, in ease of survivorship, 
417 

no, whers no estate, 410 

no. where proparty goes 
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objection to grant without 
lodging 662 

petition of objection, is 
not, 658 
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sion Certificate, 
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Certificate Court, 

decision of. is not res yudi* 
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Cestni Qpe Trust, - 

grant of adminiilrailon to, 
467 
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of domicile, wbat consti- 
tutee, 27 
proof of, 27 

Character, 

description of persona de- 
signata by, 163 
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not void for uncertainty, 
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tion to, 280 
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Charitable Uses, 

bequests to, 236, 238 

Cbaiity, 

accumulation for, 2S6 
bequest to, 236 
gift to. not void for nn- 
oertainty 174 
gift over to, 275 
what is. 288 

Child, 59 

en ventie samere, 46, 221 
enticed both to legacy and 
portion, 880 
illegitimate, 46 
in the womb, 46 
meaning of, 196 
onlv legitimate, inherits, 
69 

portion of, 880 
posthumous, rights of* fi9 
sex and age of, make no 

► difference in succession. 
59 

subsequently legitimised, 
69 

where intestate has left 
no, 69 


Children, see Child, 59, 
195 

adopted and illpgUtaalw, 

69 

giand. taka par aapita, fcO 

Christian, Indian, 6, 10 

Christianity, 

Hindu ood verted to, 48, 
407 

Cnoular Oiders, 678 

Citation, 487, 548 

before granting admini*. 
(ration to ordinary 
legatee. 448 

calling uj on exr rotor to 
accept or renounce* 486-87 
effeot of absence of, 661 

effeet of omission to issue, 

488 

general or special, 64ft 
issue of. 660 publication 
of 650 

meaning of 487, 648 
non-oitation, if a ground of 
i evocation 486 
object of, 448. 486, 648 
on interested persons, 646 

oo guardian ad litem, 611 
revocation for WBnt of, 486 
487 

wbeie the interested rat- 
son is minor. 611, 660 
widow's right, to, 414 

City Civil Couit Act, 

amendment by, 9 

Civil Piooeduie Code, 

does not apply in Hi 
entiuty 669 

how far Applies to prohate 
proceedings, 608. 669 
how far apalioable to cer- 
tificate proceedings, 706, 
726 

Order under. 688 
provisions of, that do not 
apply, 608 
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Colonial Probata Act, 659| Condition— Contfl, 

Commencement, 
of annuity, 826, 669 


rts 

Class, 

aaoertalnment of, 921 
failure of bequeet to a, 9S1 
gift to a contingent, 262 
gift to a, 919. 331. 361 
ttittaks ag to nombir of 
pergooi oonstituliuj a, 
168 

what it a, 193, 330, 321, 
381 

when gift to, by condition 
snpcradded, 221 

Clanse, 

void, 168 

. last, prevail*. 170, 171 ' 

Co-adjutors, 425 
Codicil, 

attestation of. doti not 
entail loei of legaoy un- 
der tbe will, 126 
defined 6, 8, 429 

discovered after probate, 
428 

ie not revoked by revooa- | 
tion of will, 138 
probate of, 429, 629 
revocation of, 183 

Co-ercion, 

meaning of 108 
will obtained by, 101 

Co-executor, 

devastavit by, 686 

Collaterals, 

difference between lineale 
and, 44 

Collateral Consangui- 
nity, 44 

Collector's Report, 358 

value of, 868, 

Colligenda bona, 469 


| Cotnmission, 

| or agency chargee, 617 

Common Form, 
proof in, 686 

Common Manager, 
requiree no certificate, 889 
if oan be appointed by Pro- 
bate Court, 611 

Competency Of Testator, 

in oaie of eleotion, 883 

Competent Junsdiciion 
see Jurisdietirn 

*S 

Compromise, 

executor^ power of, 61 8 
between oo-exeoutors, 620 
in probate proceeding!, 
609, 687, 676 

it certificate necessary for 
decree on, 884 

Computation, 
of degree, 43, 44, 46 
of degree ot kindred, 46, 46 

Conclusiveness, 

of probate or letters of 
administration, 617, 616 

of Succession Certificate, 
603 

Concurrent Jurisdiction 

meaning of, 686 
of High Court, 684 
of District Court, 279 

Condition, 

anuuity aubjeot to, 326 

bequest upon impossible, 
263, 266 


bequest upon Illegal or 
immoral, 266 

breach of, w ben wort* tatJ 
failure, 274 

diresting, most bo ulid 
, in law, 280 

divesting, auperadflW, 978 
divesting must be strictly 
fulfilled. 276 

illegal or)mmoral,266,266 
of residence, 979 
precedent and condition 
subsequent, 2P4 

precedent, illustrations of, 
266 

precedent fulfilment of, 267 
268, 281 

precedent or subsequent, 
to be performed witbin 
speoifird time except in 
caee of fraud, 281, 262 

subsequent fulfilment of, 

280 

to be strictly fulfilled* 276 
words neoessary to create 
a, 264 

Conditional Bequest, 263 

Conditional Will, 113 

» 

Consanguinity, [see 

Kindred,] 42 

lineal, 48 

computation of degree of, 
43,44 

collateral, 44 
degree of, 44 

Construction, 

oleum open to double, 166 
’ Court teen* egelnet. invol- 
ving inleetecy, 166 
double, 166 

no part of will to be rela- 
ted if capable «f, 166 
of teTmt, 149, 194, 196 
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ConBtructioflr-Cmitd. 

fata* o t, 7, Hi 

wfaioh possible, preferred, 
166 

Construction of Will, 

140, 141 

rule* of, 7, HO. ltl 

Consuls, 

domicile of, 80 

Contempt Proceeding, 

compelling executor on 
pain of, 438 

Contention, 
absence of, 537 
district Delegate oannofc a 
grant if there is, 354-55 

meaning of, 554 

Contentious Case, 

procedure in, 568 
takes the form of suit, 570 

Contentious Proceedings, 

617, 637,966. 668, 669 

Contents of Will, 

probate of, 45l 

Context, 

omission supplied by. 114 

Contingency, 

affiimative and negative, 
850 

divasting, to be strictly 
fulfilled, 876 
gift over on a, 269, 378 
legacy subject to divesting, 

683 J 

when fulfilled, 960 
when no time mentioned for 
its occurrence, 367, 258 

Contingent, 

inter,, t, 949 

97 


Contingent— Con td. 

•ontesat intense anted 
Id ter eat sod, 946 
what words indicate, 961 
preemption againat, 861 

Contingent Bequest, 248 

if oomprieee the incoma 
from the property, 669, 
670 

when takei affect, 964, 966 

Contingent Class, 

gift to, 269 

Contingent executoi,6'26 

Contingent Legacy, 

no investment of, 663 

Contingent Liability, 

pi onion for pa\ ment of, 

6<4 

Contingent Will, 13 

Contracts, 

suits based on, 538 

Coutrary Intention,* 

contrary intentions, evi- 
dence of, 201 

in the will, 315 

Contumacy, 

of judge's order, 507 

CouveiBiou, 664 

of probate application into 
one for administration, 
424 

time for, 666 

time end manner of, of 
property, 665 
when same property be. 
queatbed to several per- 
sons in succession. 300 

Convert, 

to Cbristanity, 46 


Copy, 

of will, probate of, 4W 
probats of, of tost will* 460 

Copyright, 

foreign, al property, 616 

Corporation, 
grant of administration to* 
449 

domicile of, 33 
may be executor, 439 

Corrody, 269 

annuity taking affect as, 
369 

CorpUB of Propei ty, 
applied in payment of an* 
nuity, 328 

Costs, 

Court's discretion in tbs 
matter of, 635. 636 
in certificate proceedings, 
726 

in probate appeals, 674 
of piobate proceedings# 686 
of wife m divoroe suits, 88 
of estate to oomplete testa- 
tor’s title, Si 6 
when probate strongly op- 
posed, 678 

Court, 

sets as one of eonseienes, 

60 J 

discretion of, where juris- 
diction oreated by resi* 
deroe, 515 

discretion of, in grantirg 
administration, 421, 447, 
473 

duty of, 537 

leans against intestacy, 

168 

power of to compel proof 
in Solemn Form, 687 
which, to grant succession 
certificate, 692 
which, can revoke succet- 
siou certificate* 730 
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Coart Fees Aot, 

provisions of, reUtiog to 
probate duty, 657 

Courti-Fees, 

for grant of administration 
pendente lite, 406 
for succession certificate, 
713, 

in relation to trust pro- 
party, 658 

mode of collecting, 718 
on market-value of an- 
nuity, 666 

on appeal against order re- 
fusing administration, 
683 

on application for succes- 
sion certificate, 696 
to be paid on market-value 
of annuity, 568 

> when properties are in 
several provinces, 631 

Court of Wards, 

administration to. 492, 
449, 469 

not entitled to probate or 
adminiatration, 421,449 

not considered a person, 
469 

to be ouratora in oase of 
minors, 363 

Cousin, 46, 196. 

Cousins German, 46 
Creditor, 

claim of, for refund, 678 
entitled to legacy as well 
as debt, 828, 829 
executor oannot create 
obligation in favour of, 
68*1 

grant of administration to 
410, 447 

legaoy to, 328. 329 
legacy to, meant as a 
satisfaction. 329 


Creditor— Contd, 

m»y otll npon legate* to 

refund, 67B 

remedy of, 616, 688 

right of to administration, 
416 

right of how lost, 679 
rights of, 688 

rights of after-ooming, 677 
Bee Decree-Holder 

Criminal Proceeding, 

on complaint under sec. 

476, Or P Code, 636 
for false verification, 686 

Criminal Prosecutions, 
601 

Crown-Debt, 6-10 
Curator, 

aooounts to be filed by, 860 
appointment of puhlio, 366 
appointment of, 864 

bar to appointment of ^ 
second. 361 

oolUotion of dehts, rents 
by. 357 869 

Court of Wsrds as, 363 
custody of, 369 

i nsti tub ; on and defence of 
Buifcs by, 869 

liability of, for accounts, 
8b0 

no succession certificate 
neoessaiy for, 889 

object of appointment of, 
346, 364, 365 

powers conferable on a, 366 
866 

plularity of, 861 
remuneration of. 457 
security from, 867 
to give security, 367 
to take inventory, 864 

Custom, 

may effeot teetameoUry 
power*, 16 


Cutchi 1 Memona, 

Act doe* hot apply to, 17 

Cypres, 

doctrine of, 240 
when the doetrlne of, doel 
not apply, 240 

Date of Grant, 667 
Deaf and dumb, 90, 96 
Death, 

gift in contemplation of 
342, 344 

action for injuries causing, 
survives to executor, 600 

I Death-Bed, 

( charges 638 

! Death duty, 528 
I Debts, 

assignment of. 897 
creditor entitled to legsoy 
as well as, 329 
enquiry as to the existence 
of, 701 

if includes insurance mo- 
ney, 394 

if includes a portion of 
debt. 396 

if Unhides unliquidated da- 
mages, 394 

legacy in satisfaoticn of, 
671 

payment of barred, 640 

payment of,*when domicile 
not in Br> India, 641 

to be paid equally and 
lateahly when known, 
640 

to be paid before legacies, 

642 

what is or is not a, 898 
Decision, 

of Ceitificate Court, if m 
judicata , 727 
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Declaration, 

aoquiaition of domicile by, 
SO 

Decree, 

against executor not effec- 
ted by eubeequent revo- 
cation, 866 

effeot of, agkinit graotee, 
600 

graot of probate ia a. 466 
in administration suit, 6S6 
without oertirioate 896 

Dectee-Holder’B, 

poaition. 689 

Default, 

diamiaeal for 671 
of exeroite of power, 180 

Defeasance, 

of vested interait, 844 

Defeasance clause, 

distinction between repug- 
oant clause and, 276 

Defective, 

io auhatanoe, 196, 720 

Defence, 

unprobated will oan be 
pleaded in, 878 

Defendant, 572 

objector ia in tbe position 
of. 672 

Deferred Gifts, 223 

vesting of, 218 

Definitions, 5 

Definition clause, 

effeot of, 6 

Degree, 

computation cf, 48, 44 


tH 


Delay, 

In applying for probate, 
494, 689, 667 

in performing conditions, 

281. m 

no ground of refusal of 
letters, 681 

operates as a £ar to revo* 
cation, 494 

resulting from ignoranos 
or illness, 282 

Delegation, 

no, —of duty. 729 
of Judge's power, 702 

Delivery, 

of legacies, 668 

Delusion, 

meie, not sufficient, 96 

Dementia, 96 

Demonstrative Legacy, 
301,302 

contrast between specify 
or general legacy and, 
803 

interest on, 671 
non-ademption of, 806 
priority of, 646 

Dependent Relative 

Revocation, 135 

Deposit, 

application for certificate 
to be aooompanied by, 
713 

in Savings Bank, 388, 658 
of duty, 718 

Derivative Executor, 

429, 622 

Descendants, 
mcaolog of, 196 
not of the aama degree, 61 


Description, 

by character, 168 
by relatiousblp, 149 
erroneous, 166, 167 

erroneous, rejection pf, 167 
168 

erroneoui, of object. 169 

erroneous, of subject* 
matter, 166 

evidenoe to show mistake 
in, 167 

limited to tbe persona 
deaiguata, 168 
no rejection of, aa erro- 
neous. 166 

of aubjeot matter, 166 
where no rejection of, as 
erroneous, 168 

Destroyed Will, 134 

Destruction, 

at a mode of revocation, 
180, 184 

raises presumption M to 
levcoation, 188 

Devastation, 

liability for, 688 
principles underlying, 688* 
684 

Devastavit, 683 

by oo-exeoutor, 686 

Devissbility, 

of properties, 86-87 

Devise, 

to heir, effeot, 189 
to limited owner, 189 

Devolution, « 

of intestate’s property, 61 
of interest relinquished by 
owner, 884 

Directions, 
as to enjoyment, 989. 987 
bequests with, 989 
for accumulation, 294 
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in 

Directions— Contd. 

for repairs of grave, 230 
powor of High Court to 
give, to exeoutor, 688 
" prohibiting alienation, 183 
prohibiting partition, 284 
restricting mode of enjoy- 
ment, 287 
▼old, 283 

Discharge, 

given by one of several 
executors, 619, 621 
of exeoutor, 441 

Disclaimer, 

by eleotor-owner, 8S4 
of legaoy, effect of, 208, 211 

Discovery, 

by interrogatories and ins- 
pection, 611 

Discretion, 

in the matter of costs, 636, | 
636 

for demanding security 
from grantee of certifi- 
cate, 708 

of Court, when jurist lotion I 
not created by residence, j 
616 | 

of Court, granting probate, j 
421,473 l 

Discretionary Order, 

appeal from, 710. 711 

Disinherit, 

power to, 92 

Dismissal, 

for default 671 

Disobedience, 
of Court's order, 607 
penalty for, 607 

Disposal, 

of property by executor or 
administrator, 60S, 603 


Disposing Power, 

enquiry as to* by a probate 
court, 544 

probats as evidenoe of, 468 
of executor or administra- 
tor, 602, 603 

Disposition, 

power of, 603 , 

Disfci ibution, 

dietinotion between devo- 
lution and, 61, 56* 
ofassetB 676 
rules of. 768 

where there are lineal des- 
cendants. 68 

where theie are no lineal 
descendants, 64 

Distributions, 

Statue of, 51 

Distributive, 

share of a widow, 52 

District, 

Judge of, 616 
bifurcation of, 616 

District, Couit, 

see District Judge, 

District Delegate, 

appointment of, 603 
giant by, 517 

impounding of application 
by, 656 

power of, 686, 664 
power of, to transmit state- 
ment in doubtful oases, 

665 

power of, compared with 
English District Regis- 
trar, 656 

return of application by, 

666 

under Oudh Civil Bales, 
604 

when not to grant probate 
or administration, 664 


Difitriot Ju<3g«, ' t 

848, 601. 686, 586, 678, 688 
appeals ftom orders Of. 678 
definition of, b, 9 

investiture of inferior 
Courts, with powers of, 
727 

jurisdiction of, 848, 601, 
618 

jurisdiction of, cannot be 
questioned, by any other 
Court, 694 

may order production of 
papers, 60b 

power of, 635, 636 
power of, to grunt probate 
or administration, 605 

powor of additional, 604 
power of tiansfer of, 102 
proceedings of, 608 
to grant bnoeeseion Certi- 
ficate. 693 

Divesting Condition, 

must be valid in law, 280 

Divesting Contingency 

to be atriotly fulfilled, 276 

Divesting Superadded 

Condition, 278 

Divoice, 

eiiect of, 68 

effect of, on domicile, 32 

Divorce Buit, 

wif e cost in, 88 

Doctrine, 
of Cypres, 240 
of Election 881 
of Incorporation, 120 
of Dependent £Ul*tiv* 
Revocation, 136 
of lapsing of legacy, 210 
of Relation back, 417 

Document, 
see Instrument, 
when not a will, 16 
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Domestic Servant, 637 
Domicil, 

one. ouly affeofca puocbb. 
tion b ipombles, 24 

Domioile, 18 

acquisition of, by deolara- 
tlun, 80 

acquisition of new, 26 
after breaking off Of British 
India, 26 

a person o&n have only one, 
lot suooession to move- 
shies, 24 

at the time of death, 24 
by minor lunatic, 86 
hnrden of proving, 85 
ohange of, 27 

compulsory residence, 
effect on, 28 

continuance of, of origin, 
25 

continuance of new. 80 
country of, transfer of 
assets from India to, 682 
detetmined by fixed habi- 
tation* 26 

effect of divorce on, 82 
eifect of judicial separa- 
toin on, 89 

forwarding of assets to 
country of. 682 
guardian’s powei to ohange 
minor's, 81 
how proved, 23 
importance of the question 
of, on iucoession, 22 
in relation to property, 28 
law of, 20 
meaning of, 9 1 
moveables of a parson of 
foreign, 95, 641 
hot acquired by ambassa- 
dors and consuls, 90 
of choice* 21 
of corporation, 99 
of foundling 25 


Domicile -Ccntd.* 

of illegitimate child, 26 
of legitimate obild. 24 
of lunatic. 84 
of minor, 81 
of origin, 24, 25 
of woman on marriage, 92 
presumption of Indian, 85 
proof of ohange of, 27 
question of, as regards 
suooession to moveable 
and immoveable, 28 
special mode of acquisition, 
29 

what constitutes ohange 
of, 27 I 

wife’s duiing marriags, 83 I 
wide w’s domicile: 38 * 

i 

what it means, 21, 22 j 

Domioiliaty Grant, 682 

I Donatio Mortis Causa, 

344 1 

Double Cequeste, 200 
Double Coustruction, 

166 . 

Dower-debt, j 

certificate neeemiy for, 
397 | 

Diuukeness, 96 

execution of will during 96 I 

l 

Due Execution, 638, 643 
presumption of 544 i 

Dumb, 90, 95 j 

Durante Minoritate, 460 
grant, expires on majority. 
479 

power of administration 
durante minoritats, 629 

Duress, 

will under, 108 




Duty, 

Death, 628 
of Court, 69T 

payable for probate. 698* 
667 

Probate, 528, 567 

Effect of probate, 

429, 480 

Effect of refusal of 

grant, 431 

Ejusdem Generis, 

when not applied, 96 

Election, 831 

acceptance of benifft under 
a will oonatitutae, 839 
circumstances in which, 
takes place, 831, 882 
doetiine of, 881 
estoppel by. 888 
in case of disability, 849 
intention is of ntmoet 
importance in, 882 
person deriving indifeet 
benefit not put to, 896* 
387 

Elector-owner, 

effect of disclaimer by* 894 

Emancipation, 

of wife, if affeote her 
domicile, 84 

Engagement, 

breaob of, in administri* 
tion bond, 665 

Enquiry, 

as to validity of adoption, 

407 

as to the existence of debt, 
701 

as to existense of estate, 

408 

by Certificate Court is sum* 
mary, 700 

by the Judge on application 
for poieeeaion, 850 
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Vti 

Enquiry— Contd. 

•vid*no* (or, 149 
loop* of, in i probite oM*. 
614 

to determine inbjoot or 
objaot of will, 148 

Equity of Redemption, 

devil tbit, 67 

Erroneous description, 

rejeotion of, particular, In, 
165 

Errors, 

in grant*, reotifioation of, 
479 

Esobeat, 

to Government, 67 

Estate-Tail, 228 

Estoppel, 

appeal barred by, when, 
726 

by eleotion 398 
from acceptance of onerom 
gift, 268 

Every order, 

meaning of, 678 

Evidence, 

for determining subject or 
objeot of will, 160 
in case of latent ambiguity, 
168 

of intimacy, to include 
illegitimate child, 198 
probate as, 482 
quantum of, 641 

rules o', applicable to pro* 
bate oasei, 67 1 
to show mistake of descrip- 
tion, 167 

Evidentiary value, 

of probate, 498 

Examination of 

petitioner, 
in period or on oatb. 636 
in our&toribip proceeding, 
849 


Exceptions, 

Administration with, 474 
grant witb, 478 

, where, uot made. 478 
wfcere made, 474 

Executing Court, 

If sen refuse ezeoution 
without euooemion oeiti* 
floats, 898 

Execution, 

in probate proceedings, 
609, 611 

Execution of deciee, 

succession certificate neces- 
sary for, 388 

Execution of will, 110 

of will on several sheets of 
paper, 110 

Executor, 369, 377 

according to tenor, 422 
appointed by will, i20 

appointment of, bow made, 
422 

assent of, to bit own 
legacy, 666 
bequest to. 291 
breach of trust by, 682 
hy necessary implication, 
428 

can prove will when, 292 
oan prove the will before 
full administration, 292 
oaniiot oreate obligation in 
favour of oreditors, 638 
oompelled te take probate 
on pain of contempt 
proceeding, 488 
conflict among 428 
contingent 626 
Corporations may be, 422 
debts contracted by, 6l6 
deoeased's property vests 
in, 866, 869 

deores against, not affeoted 
by revocation, 866 

defined, 6, 10 


Executor— Contd* 

Derivative, 429 
de son tori, 689 
direction to, by High 

Court, 687 * 

direction not implying 

appointment, 424 
discharge of, 441 

does not take absolute 

estate, 867 

duties of, how long last, 

6'i'4 

duty of, who is a debtor, 
632 

executor’s year, 668 
firm bs, 422 

for a limited purpose, 424 
investment by, 686 
legaoy to, 666 

liable only for wilful 
default, 666 

liability of, oarrying on 
testator's business, 684 

liability of, for devastation, 
6«3 

liability of, not aooepting 
office, (88 

liability for neglect to col- 
lect assets, 6hT 
minor, 292, 426 
named in the will, 626 
of tbeir own wrong, 689 
partners may be, 422 
position of, befoie Hindu 
Wills Act, 870 

position of, Moslem, 971, 
696 

position of, who is a credi- 
tor 682 

power of, 696 ; 
power of several, exercise- 
able by one. 619 
power of, to trade, 616 
power to dispose of pro* 
perty, 602 

probate, where several, 
426, 427 

purchase by, 616 



Executor— ContdL 

removal or tuipeniios of, 
by High Court, 686 
remuneration of. 617,636 
renunoktion 0 f, 438 
representation by, when 
begine, 481 

repreientative title of. 866 

right of, to prosecute suits, 
697 

right of, established by 
grant. 874. 876 
•ecunty from, 661 
several, 403, 429, 619, 622 
substituted, 426 

•ait against, not obtaining 
probate 379 

survivorship among several 
429, b22 1 

takes no henetioial interest 1 
in the estate, 367 

validity of intermediate 
acts of. 431 

veetiug of property in, 366 | 
what acts executor can do 
singly 621 

when beoomes functus 
officio 624, 682 
when to deliver legacies, 
668 

wheu seourity can he de- 
manded from 661, 
who oan be, 421 

Exerutor-oreditor, 

position of, 632 

Executor-debtor, 

duty of 632 

Executor de son tort , 591 ' 

liability of. 693, 640 , 

liability of, when oeases, 
694 

onus in relation to. 696 
parties to suit against, 695 
quasi, 692 

what sets do not constitute 
692, 693 
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Exscutorsbip, 

eff«ot of H«<pttno» of, .41 
expontot, €39 

failure to eoeept, within 
time limit, 441 
form of rennnoiation of, 
489 

grant 'of administration 
upon non-aoosptanoe of, 
437 

non-aooeptance of, 487 
renunoiation of. 438 

Execntm’s Yeat, 668 

Extra plication, 486 

Exempted Perion, 16,17 

Exemption, 

of savings Bank Deposit, 
666 

Expenses, 

executorship or testamen- 
tary . 638 
funeial, 633 

of Hradh 626 
of Rajundakaran. 626, 683 
to he paid before all debts, 
6 JJ 

I Extended Certificate, 
j form of, 712 

’ Extension, 

I of cei tihcate, 711 

I Extent, 

of application, 3 

Extrinsic Evidence, 

of intention, 169 
whan admissible, 149, 169 
when inadmissible, 160 

False Averment, 535 

punishment for, 686 

False Suggestion, 497, 
721 

Family, 

meaning of, 42, 182 



j Family Arracgett^b, - 
• 875 

superseding a will, II a 
relevant enquiry* 076 

Family Settlement, 

under the guise of ft fell* 
gious endowment, 240 

Fatal t Accident Act, 599 
Father, 

as testamentary guardian* 
99 ' 

share of, 64 
when next of kin 64 
where,— of intestate i« 
dead. 68 

Female Paisi, 

share of, 76 

succession to property of, 
76 

Filing, 

of original wills, 668 

Finality, 

of order in Curator pro- 
ceeding, 364 

of order of Certificate CoUrl * 
723 

First. Con sins, 46 

once removed, 46 

Firisti, 

objection to file, 671 

Fixed Place, 

of abode 613*14. 

Foreign Domicile, 

intestate of. 416 

Foreign Couifc, 

must be of eompetent 
jurisdiction, 486 

probate of, 436 

Foreign Grant, 

evidentiary value of, 879 
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Foreign State, 

eartificate granted by Br. 
representative of, 718-19 

Foreign Will, 

probate of t 435 

Foreigners, 

applicability o t the Act to, 

6 

Forfeiture, 

Court leans against, 273 
of prior bequest, 274 
where no breaoh. no for* 
feiture, 274 

wilful breaob only works, 
274 

Forgiveness, 

of debt, 298. 907 

Form, 

difference between two. of 
proof, 636 
of assent, 664 
of caveat, 661 
of Suit, 670 
of certificate, 707 
of probate, 567 

Formalities of will, 109 

of proof, 639-43 

Forma Pauperis, 

grant in, 606, 610 628,572 
no succession certificate 
neoesaary for leave to 
sue in, 3i7 

Foium of Appeal, 

from order of Certificate 
Court, 726 

for proceedings transferred 
by District Judge, 584 

Fraud, 103 

a ground of rerooatiou, 497 
721 

effect of. 281 

grant obtained by, 480, 486 

proof of 106 

will obtained by, t01 


Full Blood 

no distmetion between half 
blood and, 46 

Fund, 

produce of. 321 
what it inoludes, 283 

Funeial, 

of tbe deceased, 624 

oeremonies, executor to 
provide funds for, 624 
expenses do not include 
Sapindakarao eipensesi 
626 

expenses, 624 

Funeral Expenses, 

to be paid befoie debts, 683 


Gift over, 

After creating sbetlutg 
estate is voids IB4 
bequest with a, 185 
effect of absence of, 277 
on a oontigeney* 268* 272 
no, after the death of abso- 
lute legatee, 260 
no, in curtailment of abso- 
lute estate, 286 
to charity, 276 
void. 277 

Government, 
debts due to, 640 
esoheat to, 67 
power of, to exempt per- 
sons from Act, 16 


Further decree, 

see Personal Decree 

General Legacy, 294, 319 

abatement of, 644 

General Residue, 

lapsed share in, 214 

Gift, see Bequest. 

coupled with power to 
adopt, 1 86 
deferred, 223 

in contemplation of death. 
342.344, 346 

•n contemplation of death 
is revocable, 345 
over, bequest with a, 186 
over, effeot of absence of, 1 
279 

partly immediate partly 
postponed 220 
to attesting witness, 126 
to a class, 193, 219, 220 
to class and that to indivl* 
dual, distinction bet- 
ween. 194 

to husband or wife of attes- 
ting witness, 127 
to wife by husband, 185 
void, 222 


Grand Children 
meaning of, 196 
take per capita, 60 

Grant, 

ad colit genda bona , 469 
aLOiliiary , 682 
cannot ba collaterally atta- 
cked, 486 
cater (rum, 476 
osesate, 478 

conclosiveness of, 617, 618 
date of. 667 
dc bonis non , 476 
domiciliary, 682 
effect of, 420. 667 
for specie) purposes, 465 
for a limited purpose. 466 

in absence of eetate and 
debt, 632 

in forma pauperis, 505, 610 
626 

inssmty after, 426 
limited in duration. 460 
no, to Attorney, 447 
no grant in oase of ulterior 
object, 410 

obtained by fraud, 485 
of effects unadminietered, 
478 



Grant— Contd. 

of iqooomioo certificate, 
reitriotion od. 669 
of probate, 666 
of administration, 669 
of probate is a decree, 486 
of probate to be under seal 
of Court 666 

oparative until revoked, 
466 

falee under void, 677 
set aside on appeal, 677 
• lbjeofc to exception. 47S 

subjeot to furnishing seoo- 
i ity, 62 1 

supplemental (see oeeiate 
grant) 478 
time for, 667 

to Mohunfc’s successor, 444 
to be under seal of Court, 
666, 669 

to Admimstiator-General, 
620 

to creditor, 4 10. 447 
to minot or lunatio 426, 
42b 

to sbebait or purohit 447 
where no necessity, 410 
where no assete or debts 
632 

Giantee, 

efieot of decree against 600 
of Huooflision Oeitihcate, 
aecunty fiom, 708. 709 
representative of, ksi no 
right 404 

Giatuifcous Bailee, 

executor is in position of, 

686 

Giave, 

direction for repair of, 280 

Guardian, 

of minor, administration 
to, 467 

power of, to change mlnoi 'e 
domicile, 81 
testamentary, 99 

98 


SUBJEOT INDEX 
Guardian ad 

511, 660 

oitatiou on, 611, 660 

Habitation, 
domioile determined by 
fixed, 28 

Half Blood, 

no distinction between full 
blood and, 46 

Heir, 

bequest to, without quali- 
fying terms, lbO, 181, 
189 

devise to, effeot, 189 
position of, 867, 876 
right of. oannot he defea- 
ted exoept by devise 206 
light of, wbsre no resi- 
dua ? y bequest 206 

Hei i -at- law , 

Position of, 876 

Heieditaiy poet, 

not devisable 87 

High Com t, 

concuirent jurisdiction of, 
9. 684 

direction to exeoutor bv, 
687 

may remove or suspend 
exeoufcoi , 686 
meaning of. 684 686 
Oncmal Ride, powei of 
602,616 682 

power of, to appoint Dis- 
t not Delegate. 608, 604 
power of, to revoke certi- 
ficate 722 

practice of assignment of 
sdminiitratiou Bond, 
661 

Hindus, 18 

Hindu Convert, 

to ObristUnity. <8 


1 # 

Hindu Widow, 
as exeeutrit or adminie 4 
tratm, 610 

cannot be compelled te 
adopt, 180 

certificate may be granted 
to, without etourifcy, 709 
refusal of, to adopt, 180 

Hindu Woman, 

power of, to dispose of 
pioperty, 86 

Holdei of Certidcate, 

payment to, 726, 727 

Holograph Will, 

13, 125, 643 

proof of, 648 

Husband, 

gift to wifs by. fbfi 
influence of, ovei wife, 104 
of attesting witness, 127 
rights and liabilities of, 37 
right of. 416 
share of, 68, 68 

Ignoiance, 

is no excuse for non-per- 
formance of condition, 
282 

Illegal Condition, 

faiiuie of bequest by rea* 
son of, 266 

Illegitimate Child, 

bat do plise in luooeeiion, 
46, 196.98 

Illegitimate Sod of 

find i a, 

if leqoirea nuooetalon cer- 
tificate, S91 

Illness, 

execution of will during, 96 
no excuse foi non-pei for 
manee of condition, 283 
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Immoral Condition 

f&lipr* q{ bequeit by r»a- 
bod of, 266 

Immoveable Propeity, 

•xcoutor's power to die- 
pole of, 602 

produce of, may be produce 
of fund, 921 

Impartible Raj. 

tiuoeesaion Certificate if 
necessary in case of, 892 

Impartible Estate, 

oeitifioate, if necesiarj for, 

892 

devisability of, 67 

Impediment, 

to ^accession Certificate, 
698 . 

V 

Importunity, 

' will obtaiaed by, 101 

I 

Impounding, 

of application by District 
Delegate, 566 

Income, 

from the bequeathed pro- 
perty, G69 

Income Tax, 

liability to pay, 641 

Incorporated Document, 

to be probated, 121 

Incorporation, 

of papers in wills by 
reference, 120 
the doctrine of, 120 

Incumbrance, 

bequest subject to, 314, 816 

6n bequeathed property, 
does net include land* 
revenue or rent, 816 


I Indemnity, 

I for payment of debts. 648 

for payment of contingent 
liabilities, 644 

Independent advice, 

want of, 106 

India, 6 

Indian Christian, 6, 10, 
374 

Indian Domicile, 

presumption of, 86 

lufeiior Court, 

appeal from orders of, 729 
investiture of, with juris- 
diction, 728 

power of, to entertain i 
ceitifioate proceedings, 
727-28 

Inherent Potter, | 

of Court, 72 L | 

[nheiitance, | 

words of, 167 

words of, create absolute 
estate, 187 

Injunction, 

administrator pendente Ms 
may be appointed ins- 
tead of 463 

power of probate Couifc to 
grant, 610 

Inofficious will, 13 
Inquiiy, see Enquiry. 

In Rem, 

jademeot of probata Court 
if, 619 I 

Insanity, 95 

after grant, 426 
is a disqualification for 
appointment, 426 
of executor 'or administra- 
tor ts ground for retro* 
oafcion of grant, 426 


I Insolvency, 

see Bankrupt. 

Insolvent, 

can not make a will, 99 

Inspection, 

in probate cases, 611 

Instrument : 

Bee Dooument 

may be partly testamen- 
tary and partly non* 
testamentary, 16 

Insurance money, 

falling due to testator, ii 
debt, 394 

Intention, 

effect to he given to testa- 
toi'e, 168 
how gathered. 169 
to the ootitraiy, 198 

Inteiest, 

Vide Produce, 

acquired by assignment, 
491 

in immoveable property, 
bequest of, 920 

on annuity, 673 
on demonstrative legacy, 
671 

on geneial legacy when 
begins to run, 670 
ou legfioy runs from tbe 
appointed time, 672 
payment of, on legacies, 
670 

pending completion of in- 
vestment, 666 
person olsiming, 646 
i ate of. 678 

refund-money not to carry, 
681 

simple or compound, 673 , 
when time for payment ie 
fixed, 672 < 
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Interlineation, 

distinction between altera- 
tiou and, 137 
in wills. efTeot of, 136 

Intermediate Acts, 

validation of, 431 

Intermediate interest, 
662 

Interpretation, 

of legislative techniques, 8 

Interrogatories, 

discovery hy , 6 11 
in probate piooeediogi, 611 

Intervenor, 

id appeal, 573 

Intestacy, 49 

occurring before January, 
1886, 47 

where do will is capable of 
taking etfeot, 50 

Intestate, 

in deed, 60 
In law, 60 

meaning of the term, 49 

74 

of foreign domicile, 416 
when a man dies, 49 
where a bastard 57 
where, has left widow and 
descendants. 62 
where, baS left widow but 
no descendant!), 64 

Intestate Parsi, 

special rules for, 73 

Intestate's Property, 
devolution of, 60. 61 
right to 872 

Intestate Succession, 

47, 48 

among Parsis, 78 


Inventory, 

exhibition of, and eocount, 
* 49b 

executor’s duty to exhibit, 

625 

omission to exhibit, if a 
"just causa’', 498 
taking of, in an application 
for possession, 852, 364 
to be exhibited within six 
months, 626 

Investiture, 

of inferior Courts with 
jurisdiction, 727, 728 

Investment, 

by executor, 685 
no, of contingent legacy, 
663 

of money in Curator’s 
band. 857. 368 
of fund to produoe legacies, 
661 

of amount of legaoy for life 
661,664 

of residue bequeathed foi 
life, 664 ‘ 

rules of. of Bale prooeds 
300 

when annuity is charged 
on no fund, 662 
when legacy payable in 
future 662 

Irrevocable, 

aaeeot odo, given it, 661 

Issue, 

in a probate proceeding, 
672 

Issue, 

means descendants, 196 

Jain as, 20 

Jewish community, 

in Caloutta, 48 

Joint administration, 
409 


to 

Joint Certificate, 70S 
Joint Decree-holder, 

no, Boeeeeeioo Oertifioate 
892 

Joint Hindu family, 411 

administration of properly 
411 

promissory Dote at pro* 
party of, 411 

Joint Legatees, 

bequest to, 211 

Joint Tenancy, 

not muoh in favour, In 
this country. 218 

Joint Succession 

Ceitificate, 705 

Joint Will, 13, 15, 120 

Judgment in Rem, 

vide In rem . 

Judicial Reparation, 

effect of, on domicile. 88 

Jurisdiction, 351 

competent, created by pro* 
party, 514 

concurrent, of High Court 
584 

of Probate Court, 678 
of Court to grant succes- 
sion certificate, 692 

of District Judge, 501,618 
of Subordinate Judges 500 
to grant probate, 519 
to grant certificate. 692 

Just Cause, 

meaDiDg of, 496 
revocation or aonnlment 
for, 480 

Kin, 

next of, 42 
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ISO 

Kindred, see 

ccmsauguity and, 42, 
224 

mod* of oompntiog degrees 
of. 40, 46 

Knowledge, 

of probata proceedings 
bare revocation, 494 

Labourer and artizan, 

636 

Land Revenue, 

if au luiiuinbraooe, A16 
should be cleared, up to 
testator's death, 8L7 

Language of Will, 142 
Lapse, 

alternative -or «ubntitutio. 
nal legacy does not, 
211 

intention of testator that 
legacy should not, 210 
of legacy. 208, 209 

Lapsed Legacy, 

when fall* into residue, 
306 

Lapsed Share, 

goes as undisposed of, 314, 
316 

in genet al residue. 214 

Last Clause, 

prevails, 170. 171 

Latent Ambiguity, 

158, 159 

extrinsio svidenoe of inten- 
tion in oass of, 168, 159 ' 

Legacy, 

date of vesting of, 241 
debts to be paid before 642 
demonstrative, 294 801 ' 
disclaimer of, 908, 211 
distinction between gene, 
ral and epecifio. 2^6 


Legacy— Contd. 

distinction between specific 
and demonstrative, 296 
dootrine of lapsing of 
iegaoy, 210 

effect of dieolaitner of* 211 

faliure of, other than by 
death, 212 

for benefit of another per- 
son, 217 

general, 294, 819 
intended to satisfy debt, 
329 

investment of funds to 
provide for, 661 

lapses when, 206.209,216 
of moveable and immove- 
able properties, 260 

payment of, drawing upon 
specific funds, M3 
served from testator’s 
estate 289 

specific legacy. 292, 294 
subject to investing contin- 
gency, 668 
suit for, 661 

time for payment or deli- 
very of, 668 
time for vesting, 227 

to child or lineal desoen- | 
dents, 216 

to described class, survi- 
♦ vorship, 217 

U exeoutor, 666 
to portioners, 828 
under a will, not lost by 
attesting a oodiotl, 126 
void, 660 

wbafc legacy should not 
lapse, 210 

when lapses, 908, 209 215 
when to be delivered, 668 

Legal Guardian, 

administration to, 459 

Legal Heir, 

position of, 876 


Legal Re presen ta tire, 
eiebutor or administrator 
is the deceased’s/ 866, 
866 

meaning of, 870 

Legatee, 

acting as administrator! 
611 

bequest to joint, 211 
bona 6de purchaser for 
value from, 679 
corporation as, 150 
idols as, 150 

limit to lefunding of one, 
to aoothei, 660, 681 
poeition of, 867, 877 
position of unsatisfied* 679 
right of. established by 
giant 874,876 
suit of or hv, 646 
tskra specibo bequest, eub- 
jeot to inoumbierxe, Si 5 
title of. to produce of spe- 
cific legai v, 66H 
to conti ibute rateably to 
the online of an aller- 
oommp auditor. 678,679 
tiustees as, 160 
uncertainty of, 178 
unsatisfied, to proceed fi»st 
against executor, 680 
what includes, 877 

Legitimacy : nee Bastaid 

Letteia Taient Appeal, 

681 

Letteis of Administra- 
tion, 

tee Administration 
contents of petition for, 
630 

effect of. 416 

Intermediate aote not vali- 
dated by 417 

power to refuse, 677* 678 
supersession of Pwcoessich 
Certificate by 401 
eurrenderof revoked* 676* 

• 676 

to attorney of absent 
executor, 486 



Lex domicilii, 23 

•gpoeiiipo governed bv, 29 . 
7X9 ‘ 

Liability, 

for breaob of adixiitiiBtr a* 
Mon bond, 562 

for oegleet to collect assets 
687 

of executor de ton tort , 593 
of surstiss, lasts during 
administration, 562 

'Lien. 

bequest subjeot to, 914,315 

Life estate, 

oonferred on females 247 

Limitation, 

bequests without words of, 
183 

for appeal fiom order of 
Certificate Court. 722 
for application for Gura- 
fcorship, 3fi k) 

for application for. pro- 
bate, 602 b()7 
for Caveat, 663 
for Succession Certificate. 
698 

for suit re ouratorsbip, 364 
for suit for legacy, 652 
for suit by devisee for 
possession, 652 
for suit to enforce surety’s 
liability, 56 1 . 666 
Ip probate proceedings, 611 
not restricting the gift, IBS 
no, for application for 
revocation, 499, 602. 722 
void 188 
words of, 183, 188 

Limitation Act, 

dost not apply to eranti 
qr to revocation tbvraof 
499. 502 

Limited duration, 

enjoy turrit for, 821 

grant for, 461 


8DBJB0T INDUS 

Limited Grants, 460 
what raises presumption 
of, 186, 460, 451 

Limited Interest, 

bequest with a gift over is, 
185 

Lineal consanguifcy, 43 
Lineal descendants, 

absence of, 64 
distribution in case of. 68 
distribution in case of, of 
different degrees, 60 

Local Extent, 

of Huuoesslon Certificate, 
714 

Local Government, 

Bee Government 
oao confer power on infe- 
rior Courts to entertain 
certificate proceedings, 
727,728 

power of to repeal, 604 
power of, to exempt perBonf 
from operation of the 
Act. 16 

Locus fitandi, 490 

appesl from decision as to, 
600 

objection as to 493 
who have, to apply for 
revocation, 491 
who have not, to apply for 
revocation, 493 

Lodging, 

of, Caveat, 652 

Lord Campbell Act, 599 
Loss of Will, 136 

raising presumption of 
revocation, 136 

Lost Will, 450 

letters of administration 

of, 463 



Lost WilWCbntd. 
probate of contents of, 461 
probate of copy or draft of< 
460 

probate of copy where ori* 
ginal exists, 463 

Lucid Interval, 96 

Lunacy, 

$6$ Insanity, 

of grantee is ground o! 
i evocation. 496 

Lunatic, 

acquisition of new domicile 
by, 34 

administration for use and 
benefit of, 460 461 

Mabomedan, 

effect of exclusion of, SO 
position of executor, 311, 
696 

power alienation under will 
of. 607 
will of a, 607 

Mabomedan executor, 
381, 621 

Maintenance 
direction to pay* 671 
of minor. 667 
of widow, 614 
provision for, 1 89 
right of, 731 

right o f , cannot be defea- 
ted by will. 87 
rUht of, oannot be willed 
away, 731 

Maintenance Grant, 

if a joint gift, 212 
if certificate necessary, for 
joint, 392 

Majority, 11 

Malicious Prosecution, 

■uiHor, lorvivcv, $99 
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tea 

Malik, meauing of, 145 
Mania, 05 

Mariner, will by, 123 
Mark, 

attesting witness most sign 
and not put marks, JL16 

plaomg of, 112 

Marriage, 

between persons of differ- 
eot domiciles 89 
domicile aoquued by, 82 
interest aid powers, not 
aoquired nor lost by, 86 
partial restraint of, not 
legal, 266 

revocation of will by 
matnage, 180 
settlement of minor's pro- 
perty in contemplation 
of, 4o 

wife’s domicile during 33 

Married Woman, 

disability of a. 39 
if probate oan be granted 

to, 426 

M*te r nal Relations 
no distinction hetweun 
paternal relations and. 
for purpose of sucees- 
8 on, 45 

Meaning, 

to be oolleoted from the 
entire will 162 

Medioal attendance, 

fees for, 638 

Memorandum of appeal, 
copy of decree with, 681 
Court fees on. 683 

Mesne Profits, 

of bequeathed property, 
669 


Migration, 

of widow, bow affects her 
domicile, 38 

Minor, 

acquisition of new domicile 
by 81, 34 

administration for use 
and benefit of, 460 
certificate to, 696 
citation, when the inter- 
ested person is a, 550 
defined, 6, 11 469 
domicile of a 31 
emancipation of, 32 
guardian's power to change 
domicile of a, SI 
maintenance of, 667 
mfiv be an executor. 426 
minor executor, 292 426 
no administiation to 448 
no piobate eto to, 425 
not represented, 490 
poBifcian of Auaidian hol- 
ding certificate for. 7 1 6 
Settlement of property of, 
in contemplation of mar- 
riage, 40 

Buocession certificate to, 
696 

where the legatee entitled 
to immediate pa} ment or 
possession is a 666 

Minority, 6, 11. 94 

of eeveral executors, 469, 
460 

perpetuity suspended du- 
ring 228, 280 
power of administration 
during, 169 

Misnomer, 

or misdescription of object 
151,162 

Misdescription, 

of object, 161 


Mistake, 

at to number .of persons 
constituting a class, 168 
of description, evidence to 
show. 161 

Mitaksbaia, 

family property, 668 
letters of administration 
in relation to, 669 

Mode, 

of collecting Court feet, 
718 

of revocation, 132 ' 

Mohunt, 

grant to successor of, 444 
no certificate neoeiiaiy on 
dpath of. 389 

Money, 

deiosited by employee, 
Buooessicn certificate 
necessary, 897 
more comprehensive than 
oash 147 

Mortgagee, 

fiom executor, position of, 
604 

Moslem Executor, 

or administrator, position 
of, 5 J 6 

Moslem Heir, 

when becomes exeoutor 
de ton toi t 692 

Mother, 

* cannot appoint a testa* 
mentary guardian, 100 
of intestate position of, 36 
share of 66, 68 

Mutual or Reciprocal 
Will, 13, 130 

revocation of one is not 
revocation of the other, 
ISO 
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Mysore High Court, 

powsr of, 6j)6 

Native Cimetiau, 17 

Native Court, 

pfobatc granted by, 999 

Native State, 

old political agent of, 719 

Negligence, 

liability of executor for, 
b84 

Nepliewe, 19(> 
does not lmlude a widow, 
IM2 

Next-of-kin, 12, 182 

Nieces, 196 

of equal degrre 415 

Non-Abitement, 

of speoiho lan» y, if assets 
sufficient Mh 

Non-contentious pio- 
ceedings, 50 J, 517, 587 

Noscitur a Socus, 164 

Notice, 

effect of proper, 677 
of claims, payment by exe- 
cutes inspire of, 677, 67tf 
proper, 677 

to he given before assign- 
ment of bood 666 

Nuncuptive Will, 12) 

, probate of, 627 
proof of, 125 639 
what is, 12, 126 

(Htb, 

examination of petitioner 
on, 518 

Object, 

miiuortirr or tnlldeeonp- 
■ tlon of 15 1 
unserteinty of, 179 


Objection, 

to grant without oareat, 
662 

Obliteration, 137 

effect of, 18b 

Officer, 

appointed to protect pro- 
perty until grant, 6i2, 
61.1 

appointed to make inven- 
tory. 965 

Old Age, 

will b\ a person in, 94 
OttiiSHion, 

supplied by oontexfc, 164 

OneiouB BequeRtP, 252 

estopiel aiming from 
aooeptanoe of, 253 

Onus, 97,484 

OnuB of proof, 97 
of provirg sound disposing 
mind M7 
of proof MO 

of proof of donatio moi/ti 
cuuiat 34^ 

on executor de ion tort 596 
when exemption from 
abatement is claimed, 
645 

when will challenged ai 
forged, 99 

Onus probandi, 

whete propounder is a 
beneficiary, 642 

Opeiation, 
date of, G 

Oial Will, | 

vide nuncupative will 
probate of 627 
proof of, 639 

Orders, 

appealable, 480, 722.23 
non appealable 66 1 724 


Original Will, 

existii^ but not forthcom- 
ing, 469 
filing of 668 

probate of copy, where 
exists, 169 

Oudb Gouits Act, 
suboidmate Judge te Die* 
triot Delegate under, 
664 

transfer of case to Suberdi. 
nate Judge under, 606 

Oudb Tslukdar, 

unatteited will of, 118 

Oveiseeis, 425 

Paddy tent, 

is not debt, 401 


Papet, , 
will exeoute, 
sheets of, 1 


•eveffcl 


PardanasbiD, 

proof of will by. 106 640 

Paiol Evidence, 160 
rule of advancement It 
applicable to, 72 
to determine object 
of will, 160 


Pams, 

tieo 212, does not apply 
to. 874 

Table of succession among, 
81 

Paisi Fenoa'e, 75 

Parsi Intestate, 

epeoial roles foi, 73 


Parties, 

addition of 572 
to revocation proceeding, 
484 

Partition, 

agreement against, $29 
direction prohibiting, 284 
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Partner, 

heir of deceased, SOI 
surviving, 391 

Patent Ambiguity, 160 

extrinsic evidence inadmis- 
sible in GASe of, 160, 161 

Paternal Relations, 

po distinction between 
maternal relations end 
for purposes of succes- 
sion, 45 

Payment, 

into Court, effeot of, 667 
of legacies, time for, 658 
to executor or administra* 
tor, 576 

Penalty, 

for false averment, 535 

for disobejHpce or contu- 
macy, Buy 

Period, 

of distribution, 259 

Permission of Court, 607 

effect of, 6 13 
for lease, 612 
necessity for, 609 

no. where administration 
has been terminated. (jOH 
to be in writing, 611 
to be strictly complied 
with, 609 

to be strictly proved, 609 

validity of, cannot be 
oollaterly attacked, 610 
when to ask for, 611 i 

whioh Conrt to give, 611 1 

who can apply for, 60S 

i 

Perpetuity, ! 

creating estate tail, 298 j 
direction for repairs of j 
grave. 930 

if covenant for pre-emp- 
tion is subject to, 229 


Perpetuity— Contd, 

if agreement against parti- 
tion is subject to, 229 

in applyiug the rule of, 
regard is to be bad to 
possibility and not 
aotnality, 229 
rule against, 226, 227 
to keep pioperty tarward , 
230 

Persona Designate,, 

described by character, 163 

Personal Acknowledge- 
ment, 

attestation on, 117 

i 

Personal decree, I 

Succession Certificate for. 
397 

Peisonal Injuries, 

suit for, if survives, 600 

Petition, 

additional statement in, I 
for probate or letters, ' 
633 i 

Amendment of, 525 j 

for letters of adminietra- , 
fcion 680 

for probate, 523. 624 I 
for probate to he signed 
and verified, 633 

verification of, for probate 
by witness, 634 

Petitioner, 

examination of, in person I 
or on oath, 538 

Plaint, 

probate application in the 
iorm of, 571 

Plaintiff, 672 

petitioner for probate ii 
like, 671 

Pleaders’ Pees, 674 


Pleadirip, 

rnlei of, 688, 611 

Pledge, 

bequest enbjeot to, 814,815 

Political Agent, 
of a native State, 739 

Portion, 

child prima facie entitled 
to. 830 

what is, 880 

Portion of will, 
probate of, 461 

Fortionar, 

legacy to, 328 

Possession, 

claimed on succession, 847 

Possibility, 
dsciding on. 229 

Post Office, 

Savings Sank Deposit in, 
386, 668 

Posthumous Child, 
rights of, 59 

Power, 

default of exeroise of, 180 
of Additional Dlitriol 
Judge, 604 
of disposition. 608 
of Dis triot Delegate, 686 
of Distriot Judge, 685, 636 
of High Court, 604 

of Looal Government to 
repeal, 504 

of Pronate Court, 506 
of transfer! 609, 606 
restriction on, 605 
to grant review, 500. 506 
to refuse letters of adminis- 
tration. 677, 678 
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Power of Appointment, 

129, 178 

■seratid by general heqa- 
est. 177 

implied gilte to objeete of, 
179 

property subject to, 178, 
658 

tract power, 178 

Power of disposition, 

of edminietretor, 607 

Practice, 

of Probate Court, 614 

Pre-Amble, 

referenoe to, in oonetruing 
statute, 8 

Precatory Trusts, 290 

what word. oreate, 290 

Precatory Words, 290 
Pre-Emption, 

covenant for, is subjeot 
lo the rule of perpetuity. 
229 

Preservation, 

of deoeased’e proparty, 
administration with a view 
to, 469 

of probated wills, 568 

Presumption, 

against contingent charac- 
ter, 261 

againet two-fold benefit for 
legatee, SSI 
as to revocation, 198 
as to survivorship. 262 
of assent), 654 

. of due execution, 644 
of revoostion, 196 


Presumption— Con t>cL 
of revoostion from loss of 
will, 452 

of valid execution and 
attestation, 116 

Prior Bequest, 

not invalidated by invali- 
dity of ulterior bequest, 
277 

Priority, 

no, among creditors, 697 

of demonstrative legaoy, 
646 

of one legatee over another, 
644 

Privileged Will, 121, 

122 , 125 

mode of making, 128, 124 
revocation of, 126 

Privy Council, 
appeal tt , 689 

Piobate, 

aa evidenoe of will and its 
due execution, 432 
aa evidence of validity of 
bequests, 483 

as evidence of represen- 
tative title, 438 
as evidenoe of disposing 
power, 433 

oannot be granted to 
whom, 425 
defined, 6, 11 
delay in applying for, 494, 
639, 667 

duty payable for 628, 667 
effect of, 429. 430 
effective only when 
granted, 431 

effect of subsequent revo- 
cation of, 432 

evidentionary value of, 439 
form of, 587 j 


vsi 

Probate--Contd. 

grant of, 566 

granted f>? a Native Court, 
399 

grantee of. alone In re* 
present estate 409 
limitation for appUeattoii 
for, 602, 667 

limited to purpose ipset* 
fied in will, 466 

no, to minor or lunatis^ 
425 

not invalidated by invali* 
dity of ulterior bequest, 
277 

of contents of lost Willi 
461 

of codicil, 629 

of copy, where original 
exists, 468 

of a part of w»ll, 419 
of Foreign Court, 486 
of foreign will, 486 
of incorporated document, 
131 

of lost will, 450 
of a portion of a will, 419, 
461 

of noneupative or oral will, 
627 a 

only to appointed executor, 
418, 419 

petition for, 62S, 624 
supersession of Succession 
Certificate by, 401 
surrender of t evoked, 676 
time for grant of, 667 
to several executors, 426 
when testator domiciled 
abroad, 422 

where there are several ex* 
eoutora. 427 

Probate Court, 
faootion ol, 506 678 
jnrl.dioton ol, 678 


89 
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Probate Court— Contd. 

power of, 421, 605 
praotioa of, 544 

Probate Duty, 528, 667 

Probate petition, 523-24 

to be signed and verified. 
689 

verification of, by attesting 
witness, 694 

Probate proceedings, 

arbitration in, 609 

Compromise in, 609, 687, 
676 

oosts of 68 6 
issue in, 672 
procedure of, 508, 61 1 

Procedure, 

for essignment of bond, 666 
for revocation proceeding, 
483 

in contentious oases, 568 
of probate proceedings, 608 
where caveator sets up 
subsequent will, 672 

Produce, 

bequests of, 920 
ot immoveable property, 
921 

of fund 92 1 
of speoifio legacies 668 
of residum y fund, 667 669 

Promissory note, 

as joint Hindu family 
proper y, 4 il 

Proof, 

'difTeience between two 
forms of, 686 

in common form and in 
solemn form, 686 

of fraud eto , 103 
of oral will, 589 
of will, 90, 689 


Proof— Contd. 

of will by pardanasbin, 540 
odus of, 540 

Proof of Representative 
Title, 383, 399 

a condition precedent to 
recovery of debt, 983 

Property, 

creates jnrisdiotion, 614 
disposition of, 86, 602 
nett value of, 56 

protection of, of deceased, 
946 

subject to power of appoint- 
ment. 178, 668 
under power, classes with 
other propei ty of testa- 
tor, 178 

wbat properly is devisable, 
86-87 

Prostitutes’ estate, 407 
Protection 

of property, of deceased, 
946, et seq 

of property until grant is 
mads, 462, 469 

Provident Funds Act, 

334 

Provident Fund money, 
claim to 899 

Province, 

is now 8tate, 961 

Public Cuiators, 

appointment of, 866 

Publication, 

of citation. 560 

Punctuations, 

in will. 110 

Punish men t, 

See Penalty. 


Purchase, 

of daoeaaad'a property by 
executor or adminiatra- 
' tor. 618 

Purchaser, 

bona fide for valne from 
legatee, 679 

from exeoulor, poaitioo of, 
104 

Purohit, 

giant to, 447 

Putradikiame, 146 

Putrapoutr&dikrame, 146 

QualifyinpTerms, 

bequest to heirs without, 
1H0 181 182 
meaning of, 182 

Qnasi-Exe<utor, 

de son tor t 692 

Questions of Title, 4GB, 
419, 570, 672, 5b6 

cannot be agitated when 
administration is com- 
plete 686 

Reasonable Diligence, 

assets to he collected with, 
631,692 

Receiver, 

appointment of. in probate 
proceedings, 611, 670 

Rectificntion, 

of errors in grant, 479 

Redemption, 

equity of, 87 

Re-Execution 

of will, 199, 140 

Re-imbiireement, 

right of, 640 
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Reference, 

to High Court, 674 

Refund, 

ureditor’e olaim for, 678 

from on® legatee to 
another. 680 

limit to, 681 

no, where legacy i» paid 
voluntarily, 675 / 

of legaoy, paid under 
Court 1 ® older, 674 

pioportionate, when new 
debts discovered, 676 
to he without interest, 681 
where voluntary payment 
il through 1 mistake, 674 
when legacy has become 
due on performance of 
oondttion, 676 

Refunding, 

of legacy, 674 

Refund Money, 

not to carry interest, G81 

Registered society, 

giant of administration to, 
449 

Registration, 

effect of. 110 

Rejection, 

no, if part capable of oons- 
t» action, 166 

Relations, 

denote blood relations, 181 

Relationship, 

words denoting, 106, 196 

Remainder, 

vested, 207 

Remarringe, 

of widow, if disqualifica- 
tion, 414 


Removal^ 

of executor or administra- 
tor, 686, 

Remuneration 
of Curator, 867 
of executor or administra- 
tor, 617 

Rent, 

apportionment of. 317 
debt does not include, 400 
if an inoumbiance, 816 
if there can be in relation 
to administrator, 440 
paddy, 401 

should be cleared up to 
testator's death, 817 

Renunciation, 

effeot of, 439 

foim of, of executorship, 
489 

no, after acceptance of 
office, 440 

of exeoutorship, 488 
letiaotion of, 440 
when complete, 439 

Hepairs, 

of testator's grave, 280 

Repeals, 781 
Report, 

from Collector where the 
estate luolndes revenue- 
paying land, 868 
value of Collector's, 868 

Represeutatiou, 

by exeoutor when begins, 
431 

continuity of, 866 

R^pieseutathe, 

as executorship when be- 
gins, 431 
bequest to, 182 


w 

r 

Repreaentative^ConlSi 4 
meaning of. 168 
of universal legatee II can 
apply for adminiftlltra* 
tion, 444 

Representative TiU% 
probate as eytdenee of, 481 
proof Of 888,899 

Republication, 140 

Bee Revival, 

Residence, 
condition of. 279 
effeot of, 279 

Residuary Bequest, 

general and particular, 1r06 
of personal propei ty, 206 
right of heir where no, 206 

Residuary Legate®, 

203. 203.304. 646 
admin iitiatmn to repye* 
sentative of. 448 
administration to, 441 4j|2 
constitution of, 202 
entitled to what property; 
204 

entitled to ultimate %ur- 
p!us» 204 

grant of admmietration to, 
441 

heir of, position of, 892 
bow constituted, 202 
preference of. 448 
when becomes owner, 681 

words not constituting, 
203 

Residue, 

•(ter payment of debts *od 
legaoiei, 681 
•orpins or, 308 
when lapsed legacy tails 
ioto, 206 
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Res judicata, 

v bar of. 510 

decision o f probate Court, 
M 493 

deoision of a probate Court 
ii oot, 483 

deoiiion of Certificate 
Couit ia not. 727 
how far applicable, 489 

in probate oaeei. 489*510 
571 

Restrictions, 

as to disposition of pro* 
party, 86 

as to barring right of main- 
tenance. 87 

as to power to create Dew 
inteieet, 67 j 

Court can remove, on j 
power of disposition, 607 i 
on alienation, 968 
on disposition id oase of 1 
Hindus 605 
On free enjoyment, 262 
on partition, 264 
on power of duposition, 606 
void, 983 

Retainer, 

right of, 639 

Rstraofcion of assent, 651 

Retrospective Effect, 5 

Reversioner’s, 

interest, not devisable, 87 
right to ask for revooationi 
492 

Review, 

certificate Oonrt caiji, 726 

jf allowable for revocation, 
600 

power to grant* 600, 606, 
608. 674 

probiite Court can, 674 


Revision, 361, 674, 681, 
683 

of order of certificate 
Court, 726 

Revival, 139, 140 

no, except under .Act, 140 
of unprivileged will, 189 

Revocability of will, 107 

Revocation (of will), 

108, 482 ; 

burning, tearing etc. as 
modes of* 134 
by interlineations, 1S7 
by marriage, 180, 132 
by obliteration. 187 
Court's power of, 484 

doctrine of dependent rela- 
tive. 136 
effeot of, 468 

inheient power of, of 
grant, 484 

knowledge of probate pro- 
ceedings bar. 494 i 

modss of revocation, 182 
no, by implioation, 186 
no, when no grant issued, 
483 

no, suo motu, 483 
of codicil, 138 
of grant, 482 

of will by testator's marri- 
age, 130, 182 

of unprivileged will, 180, 
181 

of privileged will, 188 
of probate, effeot of. 432, 
488 

onus of proof of, 108 
onus of proof of revocation, 
108 

payment to executor or 
administrator before, 676 

partial, 483 j 

power of, 182 ! 


Revocation (of fill) 

— Contd. 

prwamptioo at to, 189, 186 
presumption of, 136 
presumption of, from less 
of will, 136,462 
proof of, 132 
proceeding, 674 
scope of enquiry for, 481 

under a mistaken notion 
of fact, 136 

what are no grounds of, 
482 

Revocation of Succes- 
sion certificate, 720 

What is no ground of, 722 

Revocation Proceeding, 

. 574 

effect of landing in, 489 

knowledge of, bars isvoca- 
ticn, 494 

onus of proof in, 484 
parties to 484 
procedure to be followed 
in 483 

Revooatiou of Probate, 

acquiescence and delay 
operate as a bar to. 494 
barred by knowledge of 
proceeding, 494 

CourtS power of, 484 
effect of. 482, 468 
effect of subsequent, 492 
for just cause, 480 

no, except under seo. 70, 
186 

no, wo mitu, 488 
no. where grant not issued, 
488 

non-citation if a ground of, 
486 

non-representation of mi- 
nor. if a ground for, 490 
of will, does not revoke 
codicil, 188 
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Revocation of Probate 
—Contd. 

partial 483 
procedure for, 483 
wbat are no ground* of, 
483 

who oan apply for, 491 

Revoke, 

oodieil not revoked by revo- 
cation of will 133 

'mention of revoking, 135 
which Court to, 485 

wbioh Ooutf; oan, oertifi- 
oate, 720 

Bight, 

of testator * creditor, 636 
of deoree-holder, 639 
of retainer, 639 

of ie lmburaernent of eie- 
outor, 576, DlO 
and Sea Uxecmor 

Rival Will, 

set up aftei a previous 
grant, 543 

Roles, 

of evidence, 671 
of pleadings, 571 
of verification. 671 

Roles and Ciioular 

Orders, 673 

Sale, 

by executor or adminis- 
trator, 603 

under void grants, 577, 
614 

under grant subsequently 
revoked, 614 

Sapindakaran, 

expenses are not funetal 
expenses, 636, 638 


Satisfaction, 

legacy to creditor meant 
as a, 339 

Saving, 731 

Savings Bank Deposit;, 
388-89, 558 

Scribe, 

may be an attesting wit- 
ness, 114 

Sea, 

will of persons at, 133 

Seal, • 

grant of probate to bq 
under, 556 

grant of letters to he 
undei , 559 

Second Appeal, 

none from order of certi- 
ficate, 725 

Second Cousins, 46 

onoe removed, 46 

Recunty, 

amount of, 561, 562 

amount of, to be specified 
in the order. 7 iO 

consequence of not furni- 
shing, 660 
from curator, 867 
from executor, 661 
from grantee of succession 
certificate 708 

from guardian of mfnor 
696 

from Hindu Widow, 709 
meaning of, 691 
order lequiring, if appeal- 
able, 724 

Recurity Bond, 
assignment of, 710 
etampy doty on, 710 


m 


Servant!, 

wages of, 636, 637 

Settlement, 

of mmor'i property fa too* 
temptation of marring*. 
40 

meaning of, 79 

Several Executors, 

portion tnter u, 019 

Sex, 

and ago, how far affect* 
question of aoeeeesloo 
69,60 

Share of widow, 62 

of husband 69 

Shaiea, 

of joint atook oompti y • 
specific hqueet of, 819 
apaoifio baqueat of, 819 

Shebait, 

grant to, 447 

Ship Wreck, 

teatator and legate* dying 
in. 911 

8ho« t Title, 5 
Signature, 

of Teatator 110 
placing of, 119 
Bbaky, 111, 689 

Sister, 66 

Soldieis, 

will of. 139 

Solemn^Form, 

proolln 680 

Court oan eompal proof fa, 
687 

Sikhs, 19 
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Sound Mind, 9B 

test of, 93 

Speoifio Bequest, 

of shares, 319 

Specific Legacy , 202, 294 

bequest of amount of stock 
not nescssarily, 297 

oonfc’&st between demons, 
trative legacy and, 295, 
803 

definition of, 209, 294 
distinction between general 
legaov and, 29A 
non abatement of, 646 
produce of, 66P 
test of. 294, 9JG 

unpaid purchase money in 
oaee of, 8 17 

unpaid oalla in respect of 
319 

what are or are not, 295 
when abates 647 

Specific Legatee 

exonei ution of stock of. in 
pint stock company, 81 ft 

Specification, 

of shares, 218, 214 

Stamp Act, 

penalty uuds» 119 

Stamp Duty, 455 
on Hecnnty Bond, 710 • 
wills not ohargaabl* with, 
119 

Skate, fi, 11 
Skate Govennent, 

power of, to exempt sect, I 
tribe etc. from Act, 16 1 

Subject Matter, ! 

of probate suit 579 
uncertainty of, 173 


Subject Matter of will, 

erroneous description of, 

106 

Subordinate Judge 

as Dietriot Delegate, 504 
notification to invest, 605 

under Oudli Courts Act, 
635 

Sub-Registrar, 

Sub-registrar as an attes- 
ting witness, 117 
6ub* i eL'iat i h r’s endorsement 
as attestation, 116 

Substituted party, 

HuooeBsion Deitiboate neces- 
sary foi, 3R7 

Rnbstilutional Bequest, 
201 

Succession eeitificate, 

B89 

abatement of application, 
706 

against a debtor, 884 
adjournment ooat of, 707 
Amendment of, 706, 712 
appeal from order grant, 
ing, lefusing or revoking, 
723 

application foi, 694 
application for, to bs 
accompanied by deposit, 
7 1 8 

conclusive, 716 
contents of, 707 

Q. P. Code, if applies, 706, 
726 

Court fees for, 712 
Costs of, 706 

Court to deotde, who is 
entitled to, 400 
deoree, obtained without* 
390 

default in filing, on the 
adj inmed date, S85 


Succession certificate 

* — Contd, 

•fleet of, 71 A, 796 

effect of non-production of* 
806 

form of. 712 

for liuoei ver, 889#— for 
Common Manager, 889, 
— for Trustee, 889,— for 
Mohunt of a muth, 889 
for joint decree-holder, 892 
for money deposited by 
employee, 897 
granted or extended by 
British Representative in 
Foreign btate, 7l8 
Intestate. 47 

if accessary for a compro- 
mise decree, 884 
if nssenseiy for mainte- 
nance giant 892 
impediment to 698 
Joint 70ft 
language of. 1 42 
local extent of. 714 

may he tiled brfoie the 
appellate Com! 886 

mode of collecting Court 
fees on. 718 

necessary for a substituted 
party, 887 

neoessaiy when the claim 
is founded on succession, 

3 f )0 

no decree to be pasted 
without, 887 

do question of, except 
on succession* 888 
no obligation to pay debt, 
witbont, 887 

not conclusive of what 
matters, 7l7 

not neessary for leave to 
sue in forma pauperis, 
887 

nolf necessary for— mem- 
ber of Army Corps, 889, 
for Curator, 889 
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Succession eettificftte 

-Contd. 

not neoesa&ry for Common 
Manager, or for Truetec, ' 
989 

not neoeae&ry for Mohnut 
of a mutb* 889 

not neceaatry for fieceivcr, 
889 

object of, 889 

opportunity should be given 
to file, 886 

position of person bolding, 
oft behalf of roiuor 716 
requisition of security 
from grantee of 708 j 

rsstiiotion on grant of, 689 | 
690 

i evocation of. 720 I 

several applicants for, 708 
separate, 796 ) 

supersession <» f by Probate ‘ 
or Letrers ^01 
time for production of 986 
under Bombay Regulation, 
409 

what a>e no grounds for I 
refusing, 706 

what rights cannot be I 
conferred by, 717 
when necessary, 889 
wheu not necessary, 890 ( 

when may be filed before i 
Appellate Court, 886 | 

when can or cannot be 
issued, 899 

which Court to grant, 692 
which Oonrt to revoke, 720 j 
who is entitled to, 809, 
704 

SuGOftBBton, 

distinction between sex 
and blood for, 44 
ou intestacy, 60, 72 
question of domicile in 
relation to, 22 


Succession 

(Property Protection) Act, 
846 

Successive Interests, 

not inconsistent with ab- 
solute grant 185 

Sudra, 

illegitimate sen of, 891 


Survivorship— Ooatfl. 
no admtoiatrattofi, wbeb 
property goes by, 41? 
presumption as to* 269 
property passing by, 4oee 
not vest in exeotttot, 870 

Suspicious Circumstan- 
ces, 544 


Suit, 

does not lie to set aside a 
certificate, 716 

form of a 670 

Suit foi legacy, 651 

contentious proceedings 
take the form of. 670 
limitation for 66^ 

Suits by Exeoutois, 621, 

parties in 621 

Superstitious Usee. 

bequest for, 239 
* 

Supplemental Grants, 

478 

Surety, 

bow long lasts, 562 
liability, of 662 

Surplus, 

reaiduary legatee entitled 
to, 208 


Tar ward, 

to keep property aft, 290 

Tearing, 

aa a mods of revocation* 
180, 184 


Technical teims, 

of English law, 148 

Temporary Injunction, 
510 

Tenor, 

executor according to, 422 


Terms, 

Bengali, 145 

construction of, 149, 194, 
196 

technical, of English law, 
143 


Tests, 

of a will, 18 

Testament : see Will. 


Surrender, 

of revoked Probate or 
Letters, 676, 676 


Testamentary, 

guardian* 99 101 


of revoked certificate. 790 

Surrounding circum- 
stance 

lelevsnoy of, 169 

Survivorship, 

Among exeoutora, 429 
in oase of bequest to dot* 
oribed olass, 217 


Testamentary Capacity* 
92 

Testamentaiy Expenses* 
633 

Testamentary Papers, 

Dietriot Judge may direct 
production of* 606 
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Testamentary Power, 

to disinherit, 92 

Testacy, 

Court leans towards, 168 

Testator, 

direction of, 111 
dying in shipwreok with 
legatee, 211 

intention of, that legacy 
should not lapee, 210 
signature of. 110 
title of, to be completed at 
the ooet of the estate, 
816 

Thirty years, 

old will, 643 

Time, 

for payment or delivery of 
legates 658 
for conversion, 659 

Title, 

Oerti6oate Court to allow 
prim a to prevail, 

703 

of testator, to be completed 
at coat of eatati ( ^916 
question of, 408, 419, 570 
672, 686 

Title Paramount, 

question o i, need not be 
gone into in a probate 
case, 632 

Tort, 

suits based on, 699 

Trade, 

exeeutor's power to. 616 

Transfer, 

ot cases by the District 
Judge. 602 

of assets from India to the 
country of domicile 682 


Transfer of Property, 

See Permission to trans/sr 

Trust, 

breach of, 632 
essentials of a, 290 
precatory, 290 
secret, 290 

words to oreete precatory, 
290 

Trust Power, 178 

Trust Property, 

Couit fees in relation to, 
668 

Trustee, 

effect of attestation by, 127 

Ulteuor Bequest, 

prior bequest not affsoted 
by invalidity of, 277 

Ulterior Disposition, 

when invalid, 277 

Unadministered, 

grant of effects, 476, 477 

Unborn Person, 
bequest to, 224, 225 
transfer to, subject to prior 
bequest, 225 

Uncertainty, 

bequest void for, 172 
gift to ohaiityi not void 
for. 174 

of object and legatee, 173 
of subject matter, 173 
will void for, 172 

Undue Influence, 
meaning of, 103 
of legal adviser, 105 
of mistress 104 
of medioal attendant, 105 
of a spiritual guide 106 , 


Undue Influeaoe—CoBtd.' 

of wtfo.104 

proof of, 106 ? 

will executed under, it void 

101, 108 

ifniveml Legatee, 

grant of administration to, 
441,442 

Unliquidated Damages, 

not debt, 894 

Unnatural Will* 645 

Unpaid Purchase Money 

in respect of specific 
legacies. 317 

Unprivileged Will, 

execution of, 108 
re-exeoution of, 189 
revival of, 189 
revocation of, 126. 181 

Unprobated Will, 

admissibility in evidence 
of. 377 

if oan be pleaded ip 
defence, 378 

Unsigned Will, 118 

Unsound Mttod, 

vidt Insanity 

no piobate to a person of, 
426 

no letters to a person of, 
448 

test of, 93 

Untrue Allegation, 497, 
721 

Useless and Inoperative, 
497, 721 

Uttaiidhikari, 146* 
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V Y&tya, 

ntii, of property, 66 

Valuation, 

affidavit of, 4J6 
in appeal, 500, (84 
of aeaeta, 694 

Verification, 

admioietrator<yenere) ex- 
empted fiom, 634 
by wiIomi, 634 
effect of want of. 634 
of petition for prooale,-684 
rule* of, 638, 671 

Vest, 1 

deoeated’e pioptrty veiti 
in executor ot 'adminis- 
trator. 866 

effect of vesting. ‘866 4 

Vfestod and Ofintangent, 
246 

flootraeted,'S4fi 

Vested Interest, 207 

ooDtraated with contingent 
interest, 246. 247 
divesting or defeasance of, I 
■244 

vested remainder 207 , 

I 

Vested in Inteiest, 207, I 
246 . 

Vested in Possession, 

207, 243 

Vested Remainder, 

aftor life-e»Ute, £07 

Vesting, 

data of, of sootingent 
legaoT. 941. 348 
•effedt of 908, 248,' 3fp . 
of deferred gifte, 243 


Vesting-^ Ceqtd. 

bf legacy 1 whuj pey enact or 
poaeeutoc i postponed, 

1 241 

of ooRti-ngeot legacy, 248 
time ot, 207 

> what words imply/ 246 

Void, 

forunaartainty', 172 

Void Bequests, 222 

i diatinotion between i and 
lapted be<yoest*,32S 

Void Clause, • use oft J63 J 

Void Grift Over, 277 1 

\ 

Void Grants, 1 

aalaa under, 677, 014 

Void Limitation, 188 ; 

Void Restrictions, 

or direction*, 888 

Voidable, 

at the instance of person 
interested, 612 
disposal of property hv 
administrator or axeou* 

< tor when, 606l 612 

Wuges, 

of servants/BHfi.lM? 

Waite, 146 
Widow, 

administration to* jointly 
with another 414 
charge of. 56 
devolution where no, 66 
domicile ofi 88 
effect of divorce, separa- | 
tion, migration of; on 1 
* her domicile, 88 i 

» > maintenance Ufj614 I 


Widows Coittd, 

aoarfUg* settlement! her* 
ring, right of, 5M9 

* next-of-kin iota, Jaoi Jn- 

dude* 162 

. not excluded from dicttia 
butive* share except, by 
raamag# settlement, 61, 
62 

post-nuptial contract may 
* har.diatribntive share of, 
62 

right of, to citation* 414 

* right of to preference, 411 
- chare of; 66, 64 

Beie Hiiidti Widow. 

Widower, 

effect of divorce on , share 
of. 68 

* rights of, 57 
.ahaie of, 68 

t see Husband, 

Wife, 

costa of, in divorce soitv 88 

< domicile of, during cover* 
i ture, 88 

» emancipation of, 84 
gift to, 186 

righte and liabilities ©f * 87 

< ondue f influence of, over 

* -husband, J04 

Will, 6, 12 

h admissibility of lUOprofea* 
led, 877 

authenticated eop> of, 486 
, belated appearance of, <688 
blank apaore in, 118 

i 

construction of; 140, 141 

♦ definition of, 6* 12 
enquiry to determine sub- a 

jecl or objset of will, 148 

■ *v«ry put of ft bhoali b» * 
, i v g iwn «£eet to* 1(8 

s “ 
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Will— Oontd. 
execution of, 110, 612 
•tlkrotlon of; oo several 
v »fa sets of paper, HO' 
filing of, 668 
formalities of. l(Ji| 

formal proof pf, .Decenary, 
44? 

4 ^holograph. 648 
in English, 144 
joint, 120 

kind! of, 12 1 

language of. Ii2 1 
loss of, railing jiresnmfition 
of revocation, 136 
Mafuiil verbaouiar, 144 
may be proved, other**!* 
than by probate, 877 
may be revoked, or altered, 
12. 107 

meaning to be collected 
from entire, 162 
methods of proving 696 
mutual 130 , 

natuie and characteristics 
of. 12 

next of* Km * and not 
inoJode, 182 • *» 

not chargeable with efamp 
duty, 119 

nuncupative, 12 
obtained b> fraud, coercion 
(to, 10,1,108 

of soldiers, 122 
of mariners, 12S 
parbt bvidenoe td determine 
object or subjeot of* 160 
person capabie of making 
90, 01 t , i * * 
preservation of, 667-66 


Willr-dAW. 

pmuWptl'on of revocation 
l?o&> lori of, 4 $2 
privileged^ 121, 122 
probate as evidence of, 482 
probate of contents of, 461 

« V f 

probate of lost, 460 
proof of, 90, 639 v v 
proof of, by pardanashin, 
640 ( * 

proof of dral, 90, 689 
prdbf of rival, 648 
proof of, by pardanashin, 
640 

t * 

proved abroad, 484 
question of validity of, 529 
Restrictions of a Hindu, 88 
revooability of. ]07‘ 
revocation of 180, 188 
llval, 548 

rules for preservation of, 
668 

same worda in different 
part of, 167 

to be oonstrued as a whole, 
168 M 
test of, 18 

thirty yeais old, 648 > 

unnatural, 645 
unprivileged, 108 
unsigned, 118 
void for uncertainty, 179 
who can make a, 91 
wording of, 140 w 
writing materials of, 119 ^ 

Withdrawal, 

of a probate applioatioo, 
674 


Withdrawal— Cofltli, ^ 

oft certificate eaaa fjdw 
inferior Court, ( 729 ( j 
of appael, 674 

Witness, 

* 

if unprocurable, 685 
not disqualified by interest 
or being executor 128 
verification by, 684 

See Attesting Witness. 



see Married Woman 

arquire domicile on mat- 
riage 82 

Woids, 

of inheritance 187 
of limitation if mean cpy- 
bailment of absolute 
1 right, 1^8 

Workman’s Compensa-' 
tion Art, 
eases under, 601 

Wrong, 

exeoutOr of bie own, 669, 
691 

, f • 

pmged by subsequent 
grant, 692 

Year,' 

executor's 668 
executor not bonnfl to pay 
within one! 
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Paragon of annotated Edition* 
On the Subject' 

Maxinhim Enlighteumeut 
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Price Rs. 12/- 
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by— MADHUKI GHOSE, Advocate 

Pnoe — Rs. 3/12 

This statute is of paramount importance in the field of codified Hindu Law 

N All previous knowledge of Hindu Law liquidated and , 

supplanted by a senes of revolutionary ideas. 1 

Hindu Law has to be learnt anew. Begin your study now with tfoe 
^ help qf the above publioation.ir- 

*h»~p©irits of clarity' of-oonceptnon, elucidation of legal principles, analytical and * 
scientific exposition ol the law, authoritative interpretation, precision, 
terseness of expression, piotuiesque presentation! you cannot find 
any ofch^ book half >so well a* the above .Legal 
Miscellany publication— which always towers 
ovei the rest. 
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1 INCORPORATING THE AMENDMENTS OI< mo. 

CLASSICAL WORK 

Prfetti'ier Book on the Subject „ 
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THE SPECIAL MARRIAGE 
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Hiudu Maniage Act, 1955 
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Fully annotated v/ith dxhiustivs. explanatory 
notes And comment tries— illumined with ease 
law wheiever ueceasuiy. 

Puce 6*8-0 
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2nd Ed. ; Price B> 2-GOn.p. 


HINDU ADOPTION & 

■ maintenance act 

1 PHoe-^Ra. 8/60 a.p. 

n — 


W*t6UiHIY 

102/D, , Hatub MtiKHEiOEE Road 
, if', p. Bhowawipobe, 
CALCUTTA^' 


1 PHOWB : 'I740SB 











